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DIRECTORY  OF  THE  JUDICIARY  DEPART- 
MENT'OF  THE  STATE  OF  ILLINOIS. 

COBBECTED  TO  JULY  t2,  1910. 


The  Judiciary  department  of  the  State  of  IllinoiB  is  composed  of 
(1)  the  Supreme  Court;  (2)  Appellate  Courts;  (3)  Circuit  Courts; 
(4)  Courts  of  Cook  County;  (5)  City  Courts;  (6)  Municipal  Court  of 
Chicago;  (7)  County  and  Probate  Courts. 

(1)  THE  SUPREME  COURT. 


The  Supreme  Court  consists  of  seven  justices,  elected  for  a  term 
of  nine  years,  one  from  each  of  the  seyen  districts  into  which  the 
State  is  diyided. 

Formerly  the  State  was  divided  into  three  grand  divisions,  South- 
em,  Central  and  Northern,  in  which  the  terms  were  held,  with  one 
clerk  for  each  of  the  three  grand  divisions  elected  for  a  term  of  six 
years*  the  court  sitting  at  Mt.  Vernon,  Springfield  and  Ottawa. 

In  1897  these  divisions  were  consolidated  into  one,  comprising 
the  entire  State,  and  provision  made  that  all  terms  of  the  court 
be  held  in  the  city  of  Springfield,  on  the  first  Tuesday  in  October, 
December,  February,  April  and  June  of  each  year. 

BEFOBTEB. 

IBAAO  N.  Phillips  *..»....  .Bloomington  ^ 

JUSTICES. 

First  District— Ajjotxzo  K.  Vickebs Bast  St  Louis 

Second  District — ^William  M.  Fabmiis Vandalia 

Third  District — Fbank  K.  Dunn    Charleston 

Fourth  District — Oeoboe  A.  Cooke Aledo 

Fifth  District— Jonix  P.  Hand Cambridge 

Bixth  District — ^Jambs  H.  Cabtwbioiit Oregon 

Seventh  District — Obbin  N.  Cabteb Chicago 

The  Chief  Justice  is  chosen  by  the  court,  annually,  at  the  June 
term.  The  rule  of  the  court  is  to  select  as  successor  to  the  pre- 
siding Justice  the  justice  next  in  order  of  seniority  who  has  not 
served  as  Chief  Justice  within  six  years  last  past  Mr.  Justice 
Vickeni  is  the  present  Chief  Justice. 

CLEBK. 

J.  McCait  Davis,  Springfield. 

LIBBABIAJf. 

Ralph  H.  Wilkin,  Springfield, 
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iv  Appellate  Courts  of  Illinois. 


(2)  APPELLATE  COURTS. 


These  Courts  are  held  by  Judges  of  the  Circuit  Courts  assigned  by 
the  Supreme  Court  for  a  term  of  three  years.  One  Clerk  is  elected 
in  each  district. 

REPOBTEBS. 

W.  Clyde  Jones  and  Keene  H.  Addingtoit,  of  the  law  firm  of  Jones, 
Addington,  Ames  &  Seibold,  134  Monroe  street,  Chicago. 


FIRST  DISTRICT. 
Composed  of  the  county  of  Cook. 

Court  sits  at  Chicago  on  the  first  Tuesdays  of  March  and  Octo- 
ber. 
Clebk — Alfred  R.  Porter,  Ashland  Block,  Chicago. 
Jesse  Holdom,  Presiding  Justice,  Ashland  Block,  Chicago. 
Henbt  V.  Freeman,  Justice,  Ashland  Block,  Chicago. 
Fbank  Bakeb,  Justice,  Ashland  Block,  Chicago. 

BRANCH  APPELLATE  COURT.* 


FIRST  DISTRICT. 
Axel  Chytbaus,  Presiding  Justice,  Ashland  Block,  Chicago. 
Julian  W.  Mack,  Justice,  Ashland  Block,  Chicago. 
F&edebick  a.  Smith,  Justice,  Ashland  Block,  Chicago. 

APPELLATE  COURTS— (Continued.) 

SECOND  DISTRICT. 
Composed  of  the  counties  of  Boone,  Bureau,  Carroll,  DeKalb,  Du« 
Page,  Grundy,  Henderson,  Henry,  Iroquois,  Jo  Daviess,  Kane, 
Kankakee,  Kendall,  Knox,  Lake,  LaSalle,  Lee,  Livingston,  Mar- 
shall, McHenry,  Mercer,  Ogle,  Peoria,  Putnam,  Rock  Island, 
Stark,  Stephenson,'  Warren,  Whiteside,  Will,  Winnebago  and 
Woodford. 
Court  sits  at  Ottawa,  La  Salle  county,  on  the  first  Tuesdays  in 

April  and  October. 
Clerk — Christopher  C.  Duffy,  Ottawa. 

Henry  B.  Willis,  Presiding  Justice,  Elgin. 
Dobrance  Dibell,  Justice,  Joliet. 
George  W.  Thompson,  Justice,  Galesburg. 
THIRD   DISTRICT. 
Composed  of  the  counties  of  Adams,  Brown,  Calhoun,  Cass,  Cham- 
paign,  Christian,   Clark,   Coles,   Cumberland,   DeWitt,   Douglas, 
Edgar,  Ford,  Fulton,  Greene,  Hancock,  Jersey,  Logan,  Macon, 
Macoupin,  Mason,  McDonough,   McLean,   Menard,   Montgomery, 
Morgan,     Moultrie,    Piatt,    Pike,     Sangamon,    Schuyler,     Scott, 
Shelby,  Tazewell  and  Vermilion. 
Court  sits  at  Springfield,  Sangamon  county,  on  the  third  JTues- 

days  in  May  and  November. 
Clerk — ^W.  C.  Hippard,  Springfield. 

Leslie  D.  Putebbaugh,  Presiding  Justice,  Peoria. 
James  S.  Baume,  Justice,  Galena. 
Solon  Philbrick,  Justice,  Champaign. 

♦This  court  is  a  branch  of  the  Appellate  Court  of  the  first  dis- 
trict, and  is  held  by  three  judges  of  the  Circuit  Court,  designated 
and  assigned  by  the  Supreme  Court  under  the  provisions  of  the  act 
of  the  General  Assembly,  approved  June  2,  1897.  Kurd's  Statutes, 
1897,  508,  Laws  of  1897,  185. 
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FOURTH  DISTRICT. 
Composed  of  the  counties  of  Alexander,  Bond,  Clay,  Clinton,  Craw- 
ford, Edwards,  E£Elngham,  Fayette,  Franklin,  Gallatin,  Hamil- 
ton,   Hardin,    Jackson,    Jasper,    Jefferson,    Johnson,    Lawrence, 
Madison,  Marion,  Massac,  Monroe,  Perry,  Pope,   Pulaski,  Ran- 
.dolph,  Richland,  Saline,  St.  Clair,  Union,  Wabash,  Washington, 
Wayne,  White  and  Williamson. 
Court  sits  at  Mount  Vernon,  Jefferson  county,  on  the  fourth  Tues- 
days in  March  and  October. 
Clebk — Albert  C.  Millspaugh,  Mount  Vernon. 

Harbt  Higbee,  Presiding  Justice,  Plttsfield. 
Warren  W.  Duncan,  Justice,  Marion. 
Robert  B.  Shirust,  Justice,  Carlinvllle. 


(3)  CIRCUIT  COURTS. 


Exclusiye  of  Cook  county,  the  State  of  Illinois  Is  divided  into 
Seyenteen  Judicial  Circuits,  as  follows:* 

First  Circuit, — The  counties  of  Alexander,  Pulaski,  Massac,  Pope, 
Johnson,  Union,  Jackson,  Williamson  and  Saline. 

JUDGES. 

A.  W.  Lewis,  Harrisburg. 

Warren  W.  Duncan,  Marion. 

William  N.  Butler,  Cairo. 
Second  Circuit, — The  counties  of  Hardin,  Gallatin,  White,  Hamil- 
ton, Franklin,  Wabash,  Edwards,  Wayne,  Jefferson,  Richland,  Law- 
rence and  Crawford. 

JUDGES. 

Enoch  B.  Newlin,  Robinson. 
William  H.  Green,  Mt.  Vernon. 
Jacob  R.  Creighton,  Fairfield. 
Third  Circuit, — The  counties  of  Randolph,  Monroe,  St  Clair,  Mad- 
ison, Bond,  Washington  and  Perry. 

JUDGES. 

Louis  Bernreuter,  Nashville. 
George  A.  Crow,  East  St.  Louis. 
William  E.  Hadley,  Collinsville. 
Fourth  Circuit, — The  counties  of  Clinton,  Marlon,  Clay,  Fayette, 
Effingham,  Jasper,  Montgomery,  Shelby  and  Christian. 

JUDGES. 

Albert  M.  Rose,  Louisville. 
James  C.  McBride,  Taylorville. 
Thomas  M.  Jett,  Hillsboro. 
Fifth  Circuit — The  counties  of  Vermilion,  Edgar,  Clark,  Cumber- 
land and  Coles. 

judges. 
William  B.  Schofield,  Marshall. 
E.  R.  E.  KiMBROUGd,  Danville. 
Morton  W.  Thompson,  Danville. 
Sixth  Circuit. — The  counties  of  Champaign,  Douglas,  Moultrie,  Ma- 
con, DeWitt  and  Piatt. 

JUDGES. 

William  G.  Cochran,  Sullivan. 
Solon  Philbrick,  Champaign. 
William  C.  Johns,  Decatur. 

•Laws,  1897.  18S. 
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Seventh  Oircuit--The  counties  of  Sangamon,  Macoupin,  Morgan, 
Scott,  Greene  and  Jersey. 

JUDGES. 

James  A.  Cbeiohton,  Springfield^ 
Robert  B.  Shiblbt,  Carlinville. 
Owen  P>  Thompson,  Jacksonville. 
Eighth  Circuit. — ^The  oountles  of  Adams,  Schuyler^  Mason,  Cass, 
Brown,  Pike,  Calhoun  and  Menard^ 

JUDGES. 
tiABBT   HlQBEE,   Pittsfleld. 

Albebt  Akbbs,  Quincy. 
Guy  R.  Williams,  Havana. 
Ninth  Circuit.— The  counties  of  Knox,  Warren,  Henderson,  Han- 
cock, McDonough  and  Fulton. 

JUDGES. 

Gbobob  W.  Thompson,  Galesburg. 
Habbt  M.  Waggoneb,  Macomb. 
RoBEBT  J.  Gbieb,  Monmouth. 
Tenth  Circuit, — ^The  counties  of  Peoria,  Marshall,  Putnam,  Stark 
and  Tazewell. 

'JUDGES. 

Leslie  D.  Putebbaugh,  Peoria. 
Theodobe  N.  Gbeen,  Pekin. 
Nicholas  B.  Wobthington,  Peoria. 
Eleventh  Circuit. — The  counties  of    McLean,  Livingston,    Logan, 
Ford  and  Woodford. 

judges. 
CoLOSTiN  D.  Mtebs,  Bloomington. 
George  W.  Patton,  Pontlac. 
Thomas  M.  Habbis,  Lincoln. 
Twelfth  Circuit, — The  counties  of  Will,  Kankakee  and  Iroquois. 

JUDGES. 
DOBBANCE  DIBELL,   Jollot. 

Chables  B.  Campbell,  Kankakee. 
Frank  L.  Hoopeb,  Watseka. 
Thirteenth  Circuit. — The  counties  of  Bureau,  LaSalle  and  Grundy. 

JUDGES. 

Samuel  C.  Stouoh,  Morris. 
RiCHABD  M..  Skinneb;  Princoton. 
Edoab  Eldbedge,  Ottawa. 
Fourteenth  Circuit. — ^The  counties  of  Rock  Island,  Mercer,  White- 
side and  Henry. 

JUDGES. 

William  H.  Gest,  Rock  Island. 
Frank  D.  Ramsay,  Morrison. 
Emebt  C.  Graves,  Geneseo. 
Fifteenth  Circuit. — The  counties  of  Jo  Daviess,  Stephenson,  Car- 
roll, Ogle  and  Lee. 

JUDGES. 

Richard  S.  Farrand,  Dix^ji. 
James  S.  Baume,  Galena. 
Oscar  E.  Heard,  Freeport. 
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Sixteenth  Circuit— The  coantles  of  Kane,  DuPage,  De  Kalb  and 
KendalL 


Hsmr  B.  WiLua,  Blgin. 
DuAiix  J.  Cabnks,  Sycamore. 
Mazzini  Slubbkb,  Downers  Groye. 
Seventeenth  Circuit — ^The  counties  of  Winnebago,  Boone,  McHenry 
and  LAke. 


AxTBTTR  H.  Fbobt,  Rockford. 
Chables  H.  Donnkllt,  Woodatodc 
RoBEKT  W.  WiiQHT,  BelTldero. 


(4)  COXJETS  OF  COOK  COUNTY. 


The  State  Constitution  recognizes  Ck>ok  county  as  one  Judicial 
circuit  and  establishes  the  Circuit,  Criminal  and  Superior  Courts  of 
said  county.  The  Criminal  Court  has  the  jurisdiction  of  a  Circuit 
Court  In  criminal  and  quasi-criminal  cases  only,  and  the  judges  of 
the  Circuit  and  Superior  Courts  are  judges,  ex  officio,  of  the  Crim- 
inal Court. 

CIRCUIT  COURT. 
CuEHK — Joseph  B.  Bldwill,  Jr.,  County  Building,  Chicago. 

JUDGBS. 

^Onoan  A.  Cabfknteb,  John  Gibbons, 

RicHABD  S.  TuTHHX,  Adelob  J.  Petit, 

Jesse  A.  Baldwin,  Lockwood  Honobb, 

Fbank  Bakeb,  OEOBaB  Kebstkn, 

KiCKHAM    SCANLAN,  JUUAN  W.  MaCK, 

Thomas  G.  Wini«8,  Fbbdbbick  A.  Smith, 

Mkbbitt  W.  Pincknet,  Chables  M.  Walkeb. 

superior  court. 

Clebx.— Charles  W.  Vail,  County  Building,  Chicago. 

JUDGES. 

William  H.  McSubelt,  Henbt  V.  Fbebman, 

Ben  M.  Smith,  Fabun  Q.  Ball, 

Thbodobb  Bbentano,  Axel  Chttbaus, 

Gbobob  a.  Duput,  Jesse  Holdom, 

Albebt  C.  Babnbs,  Mabcus  A.  Kayanattoh, 

Abthub  H.  Chetlain,  ^Willabd  M.  McBwen. 


(5)  CITY  COURTS. 


City  Courts  existing  prior  to  the  Constitution  of  1870  were  oon* 
tinned  until  abolished  by  the  qualified  yoters  of  the  city.  These 
courts  may  now  be  established  under  Sec.  21  of  Chap.  37,  R.  S.,  and 
when  so  established  have  Jurisdiction  as  defined  by  Sec.  1  of  an  act 
entitled  "An  Act  in  relation  to  courts  of  record  in  cities,"  approved 
May  10, 1901. 

THE  CITY  COURT  OP  ALTON. 

James  B.  Dunnboan,  Judge.  8.  F.  Connob,  Clerk. 


^Resigned. 
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THE  CITY  COURT  OP  AURORA. 
Edwabd  M.  Manoan,  Judge.  Edwabd  O.  Petebson,  Clerk. 

THE  CITY  COURT  OP  CANTON. 
H.  C.  MoBAN,  Judge.  Ebnest  Hipsuet,  Clerk. 

THE  CITY  COURT  OP  CHICAGO  HEIGHTS. 
HoMXB  Abbott,  Judge.  Edwabd  H.  Kibois,  Clerk. 

THE  CITY  COURT  OP  DU  QUOIN. 
Benjamin  W.  Pope,  Judge.  Habbt  Babbett,  Clerk. 

THE  CITY  COURT  OP  EAST  ST.  LOUIS. 

W.   J.   N.   MOTEBS, 

M.  Mellabd,  Judges.  Thomab  J.  Hkalt,  Clerk. 

THE  CITY  COURT  OF  ELGIN. 
Edwabd  M.  Manoan,  Judge.  Chables  S.  Mote,  Clerk. 

THE  CITY  COURT  OP  GRANITE  CITY. 
J.  M.  Bandt,  Judge.  Chabubs  Ritchie,  Clerk. 

THE  CITY  COURT  OP  HARRISBURG. 
AiAEBT  E.  Somebs,  Judge.  Chables  P.  Skaoos,  Clerk. 

THE  CITY  COURT  OP  HERRIN. 
Robebt  T.  Cook,  Judge.  David  Bakeb,  Clerk. 

THE  CITY  COURT  OP  KBWANEE. 
H.  Steeling  Pomebot,  Judge.  Chables  L.  Rowley,  Clerk. 

THE  CITY  COURT  OP  LITCHFIELD. 
Paul  MoWilliams,  Judge.  Laubetta   Salzmann,  Clerk. 

THE  CITY  COURT  OP  MACOMB. 
Dean  Pbanklin,  Judge.  Wm.  H.  Wilson,  Clerk. 

THE  CITY  COURT  OP  MATTOON. 
John  McNutt,  Judge.  Thomas  M.  Lttlb,  Clerk. 

THE  CITY  COURT  OP  PANA. 
JosiAH  p.  HoDOE,  Judge.  G.  W.  Mabsland,  Clerk. 

THE  CITY  COURT  OP  STERLING. 
Hbnbt  C.  Wabd,  Judge.  Eabl  L.  Hess,  Clerk. 

THE  CITY  COURT  OP  ZIOl*  CITY, 
y.  V.  Babnes,  Judge.  O.  L.  Spbecheb,  Clerk. 

(6)  MUNICIPAL  COURT  OP  CHICAGO. 

Established  by  Act  of  May  18,  1905  (L.  1905,  p.  158). 
HoMEB  K.  Galfin,  Clerk. 
chief  justice. 
Habbt  Olson, 
associate  judges. 

FUEMAN  K.  Blake      John  W.  Houston  Henbt  C.  Beitlbb 

William  W.  Maxwell  John  H.  Hume  Max  Bbebhabdt 

JuDSON  P.  Going  John  R.  Newgomeb  Pbedebick  L.  Pake.  Jb. 

William  N.  Gemmill  McKenzie  Cleland  Chables  N.  Goodnow 

William  N.  Cottbell  John  C.  Sgotille  Oscab  M.  Tobbison 

Edwin  K.  Walkeb        Stephen  A.  Fosteb  Hosea  W.  Wells 

Edwabd  A.  Dickeb       Ii^bank  Cbowe  Shebidan  E.  Fby 

Isidobb  H.  Himeb  Mancha  Bbuogemet-  Hugh  R.  Stewabt 

Abnold  Heap  eb  Joseph  Z.  Uhlib 

Michael  P.  Gibten 
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(7)  COUNTY  AND  PROBATE  COURTS. 


In  the  counties  of  Cook,  Kane,  LaSalle,  Peoria,  Sangamon,  St 
Clair  and  Will,  each  liaying  a  population  of  over  70,000,  probate 
courts  are  established,  distinct  from  the  county  courts.  In  the 
other  counties  the  county  courts  have  Jurisdiction  in  all  matters  of 
probate.    (Laws  1881,  72.) 

JTTDGBS.  COUNTIES.  COUNTY  SEATS 

John  F.  Oabneb Adams    Quincy. 

WnxiAic  S.  Dewet  Alexander   Cairo. 

Wm.  H.  Dawdt Bond    Greenville. 

Wm.  C.  DbWoup Boone    Belvidere. 

WnxABD  T.  Bakes   Brown    Mt  Sterling. 

,  Job  a.  Davis  Bureau    Princeton. 

'  P.  I.  BiZAiLLioN  Calhoun  Hardin. 

John  D.  Tubnbaugh  Carroll  Mt  Carroll. 

Dabius  N.  Walkeb  Cass  Virginia. 

Thomas  J.  Roth  Champaign   Urbana. 

Charles  A.  Pbateb Christian    Taylorvllle. 

Hebshel  R.  Snavelt   Clark    Marshall. 

Alsib  N.  Tolliveb clay  Louisville. 

James  Allen    Clinton    Carlyle. 

T.  N.  Cofeb  Coles    Charleston. 
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A^rmed,  242  111.  30. 

Pottinger  ads.  Melch N.  B.  in  HI.  App. 

Affirmed,  237  lU.  192. 

Preble  v.  Wabash  B.  B.  Co 149  Dl.  App.  584 

Affirmed,  243  111.  340. 

Piisey  ads.  Malleable  Iron  Range  Co.  .148  HI.  App.  344 

Affiirmed,  244  IlL  184. 

B 
Republic  Iron  &  Steel  Co.  ads.  Lee. .  .148  HI.  App.  585 

Affirmed,  241  111.  372. 

Rice  Co.  V.  Agnew  147  HI.  App.  468 

ReyerBed  in  part  and  remanded,  with  directions,  244  111.  264. 

Riddle  ads.  West  Chicago  Park  Commissioners 

151  111.  App.  487 

Affirmed,  245  IlL  168. 

Rigdon  V.  More 147  HI.  App.  346 

Affirmed,  242  111.  233. 

RobiBon  ads.  Bailey 149  111.  App.  457 

Affirmed,  244  111.  16. 

Boss  V.  Chicago,  Bock  Island  &  Pacific  By.  Co 

149  HI.  App.  286 

Reversed  and  remanded,  243  111.  440. 

Buddy  V.  McDonald 149  HI.  App.  Ill 

Affirmed  in  part  and  reversed  in  part,  with  directions,  244 
ni.  494. 

Byerson  &  Co.  ads.  Lyons 148  HI.  App.  284 

Reversed  and  remanded,  242  111.  409. 

s 

Sagola  Lumber  Co.  ads.  Chicago  Title  &  Trust  Co. . . . 

148  ni,  App.  333 

Affirmed,  242  IlL  468. 


Digitized  by 


Google 


Bevibwed  bt  the  Supbeme  Coubt,  xxxiii 

Sanitary  District  of  Chicago  ads.  Suehr 

149  111.  App,  328 

Affirmed,  242  111.  496. 

Schillinger  ads.  Edwards  148  Dl.  App.  227 

Affirmed,  246  111.  231. 

Scott  ads.  Ohio  Oil  Co 147  HI.  App.  183 

Remanded  to  the  Appellate  Court,  241  111.  448. 

Sears,  Eoebnck  &  Co.  ads.  Peterson.  .141  HI.  App.  592 

Affirmed,  242  111.  38. 

Sheridan  v.  Peoria  By.  Co 149  111.  App.   45 

Affirmed,  241  IlL  469. 

Shrader  v,  Cleveland,  C,  C.  &  St.  Louis  By.  Co 

147  111.  App.  252 

Affirmed,  242  111.  227. 

Smith  ads.  People 147  HI.  App.  146 

Affirmed,  242  111.  284. 

Southern  Pacific  Co.  ads.  Hosking.  .148  HI.  App.   11 

Affirmed,  243  111.  320. 

Spring  Valley  Coal  Co.  ads.  McCarthy.  149  HI.  App.  275 

Affirmed,  243  lU.  185. 

Sproul  ads.  O'Bourke 147  HI.  App.  609 

AffliTned,  241  111.  576. 

Staar  ads.  Foster 148  HI.  App.  485 

Affirmed,  243  111.  1C3. 

Stein  V.  Kaun 148  III.  App.  519 

Reversed  and  remanded,  with  directions,  244  111.  32. 

St.  Louis  Stock  Yards  ads.  Harding.  .149  111.  App.  370. 

Affirmed,  242  111.  444. 

Stollery  v.  Cicero  &  Proviso  Street  By.  Co 

148  111.  App.  499 

Affirmed,  243  111.  290. 

Strange  v.  Cleveland,  Cincinnati,  Chicago  &  St.  Louis 
By.  Co 151  Ill.App.478 

Affirmed,  245  IlL  246. 

Suehr  v.  Sanitary  District  of  Chicago 

149  HI.  App.  328 

Affirmed,  242  IlL  496. 
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Sullivan  v.  Com  Products  Refining  Company 

147  ni.  App.  227 

Affirmed,  245  lU.  9. 

Swanson  v.  Chicago  City  Ey.  Co 148  HI.  App.  135 

Affirmed,  242  lU.  388. 

Swift  ads.  Asmossen  148  111.  App.  248 

Affirmed,  243  lU.  93. 

T 

Tebow  V.  Wiggins  Ferry  Co 147  111.  App.  287 

Affirmed,  241  IlL  682. 

Tilton  V.  Fairmount  Lodge .149  111.  App.  530 

Affirmed,  244  IlL  617. 

Trenchard  v.  Trenchard 151  HI.  App.  215 

Reyersed  and  remanded,  245  111.  313. 

V 
Vandalia  E.  Co.  ads.  Nordhaus 147  111.  App.  274 

Affirmed,  242  111.  166. 

Voorhees  v.  Mason  148  HI.  App.  647 

Reyened  and  remanded,  245  IlL  256. 

w 

Wabash  E.  E.  Co.  ads.  Preble 149  111.  App.  584 

Affirmed,  243  IlL  340. 

Wachsmuth  v.  Penn  Life  Ins.  Co 147  111.  App.  510 

Affilrmed,  241  lU.  409. 

Wagner  v.  Wagner 149  HI.  App.   73 

Affirmed,  244  lU.  101. 

Wallner  v.  Chicago  Consolidated  Traction  Co 

150  111.  App.  242 

Reyersed  and  remanded,  245  111.  148. 

Ward  V.  Chicago  City  Ey.  Co N.  B.  in  HI.  App. 

Affirmed,  237  DL  633. 

Ware  ads.  Law N.  E.  in  HI.  App. 

Reyersed  and  remanded,  with  directions,  238  IlL  360. 

Waschow  V.  Kelly  Coal  Co 151  HI.  App.   41 

Affirmed,  245  IlL  516. 
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West  Chicago  Park  Commissioners  v.  Riddle 

151  III  App.  487 

Affirmed,  245  111.  168. 

Wiggins  Ferry  Co.  ads.  Tebow 147  HI  App.  287 

Affirmed,   241  Ul.  582. 

WuUer  V.  Chuse  Grocery  Co 147  111.  App.  224 

Affirmed,  241  111.  398. 

z 

Zeigler  v.  Illinois  Trust  and  Savings  Bank 

150  111.  App.  85 

Reyersed,  245  lU.  180. 

Zimmer  ads.  People N.  B.  in  111.  App. 

Decree  modified  and  affirmed,  238  111.  607. 

Zimmerman  v.  Zimmerman 149  111.  App.  231 

Affirmed  In  part  and  reversed  In  part,  with  directions,  242  111. 
552. 
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CASES 

DKTKRMINKD  IN  THK 

THIRD  DISTRICT 


or  THE 


APPELLATE  COUETS  OF  ILLINOIS 

DURING  THB  YEAR  1009. 


Ada  Ciuluiig  et  aL,  AppeDeeB,  ▼.  Angelo  N.  Poli  et  aL,  AppeUaiits. 

1.  DsiLMSHOP  Acr-^when  joint  and  several  judgment  appropriate. 
The  evidence  establishing  liahllity,  there  Is  no  reason  which  pre- 
cludes a  joint  and  several  judgment  against  a  partnership  and  an 
IndiYldnal. 

2.  BvjDKSCK-^ichat  not  proper  crosB-examination.  The  subject 
not  being  Inquired  upon  on  direct  examination,  it  is  improper  upon 
cross  to  permit  a  witness  to  testify  as  to  the  habits  of  intoxication 
of  the  plaintiff  prior  to  the  injury. 

3.  BymKNCB — what  eaaential  to  save  question  of  competency.  In 
order  to  save  for  review  the  question  of  the  competency  of  the  evi- 
dence admitted,  an  objection  must  have  been  made  thereto  and  an 
exception  saved  to  the  adverse  ruling  of  the  court. 

4.  iNSTBUcnoNs— 40^en  upon  law  of  proximate  cause  properly  re- 
fused. An  Instruction  is  properly  refused,  which  tells  the  jury  that 
in  order  to  hold  a  defendant  charged  with  negligence  resulting  in 
an  Injury  he  must  have  foreseen  the  particular  Injury  and  the  par- 
ticular manner  of  its  occurrence. 

Trespass  on  the  case.  Appeal  from  the  Circuit  Court  of  Christian 
county;  the  Hon.  Albebt  M.  Rose,  Judge,  presiding.  Heard  in 
this  court  at  the  May  term,  1909.  Affirmed  on  remittitur.  Opinion 
filed  October  25,  1909.    Remittitur  filed  October  28,  1909. 

Hooan  '&  Wallace,  Rupus  M.  Potts,  AT.iraTgn  Adams 
and  Rot  A.  Nutt,  for  appellants. 
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Fbank  p.  Drennan,  M,  J,  Fitzgebaid  and  J.  A. 
Merby^  for  appellees. 

Mr.  Pbesidikg  Justice  Bau^ie  delivered  the  opinion 
of  the  court. 

This  is  a  suit  under  the  Dramshop  Act,  by  Ada  Cnsh- 
ing,  the  wife  of  Charles  Cashing,  and  Glen,  Lyle  and 
Helen  Cushing,  his  minor  children,  by  Ada  Gushing 
their  next  friend,  against  Angelo  N.  Poli,  James  Hig- 
gins,  Maud  Diebert,  Edward  Diller  and  E.  B.  Tolliver, 
partners  doing  business  as  Diller  &  Tolliver,  keepers 
of  dramshops,  and  Edward  C.  Leisy  and  Edward  Dil- 
ler, owners  of  buildings  where  certain  of  said  dram- 
shops were  kept,  to  recover  damages  to  their  means  of 
support  by  reason  of  the  intoxication  of  Charles  Cush- 
ing, caused  in  whole  or  in  part  by  tiie  sale  or  gift 
of  intoxicating  liquors  to  him  by  said  dramshop  keep- 
ers. The  suit  was  dismissed  as  to  the  defendant  Maud 
Diebert  and  upon  a  trial  by  jury  against  the  other  de- 
fendants there  was  a  verdict  and  judgment  against 
ihem  for  $3000. 

On  August  16,  1907,  Charles  Cushing,  of  the  age  of 
about  35  years,  resided  with  his  family  at  Blue  Mound 
and  had  been  engaged  for  some  years  in  the  employ- 
ment of  coal  mining,  tile  ditching  and  other  like  work. 
Some  time  prior  to  the  above  date  Cushing  obtained 
work  in  a  coal  mine  at  Stonington,  a  distance  of  eight 
or  ten  miles  from  Blue  Mound,  but  continued  to  reside 
at  Blue  Mound,  going  to  and  returning  from  his  work 
at  Stonington  by  passenger  train.  On  the  day  named 
Cushing  left  Blue  Mound  about  seven  o'clock  in  the 
morning  and  arrived  at  Stonington  a  few  minutes  later 
where  he  worked  in  the  coal  mine  until  about  two  or 
three  o'clock  in  the  afternoon,  when  he  received  his 
pay.  Thereafter,  he  frequented  the  saloons  kept  by 
the  defendants,  dramshop  keepers,  where  he  drank  in- 
toxicating liquors  to  such  an  extent  that  he  became  in- 
toxicated and  staggered  and  reeled  upon  the  streets. 
While  in  such  intoxicated  condition  he  boarded  the  pas- 
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senger  train  which  left  Stonington  about  eight  o'clock 
in  the  evening  for  Blue  Mound.  The  evidence  tends 
to  show  that  Gushing  in  all  probability  rode  upon  the 
^' blind  baggage''  or  some  other  part  of  the  train  not 
intended  for  passengers.  Uponi  the  arrival  of  the 
train  in  Blue  Mound  Cushing  was  found  lying  upon 
the  ground  near  the  middle  of  the  mail  car  on  the  oppo- 
site side  of  the  track  from  the  depot,  with  his  left  foot 
so  mangled  and  crushed  that  amputation  was  necessary 
above  the  ankle. 

It  is  first  urged  that  there  can  be  no  recovery  against 
the  defendant  Edward  C.  Leisy,  as  the  owner  of  the 
building  in  which  the  defendant  Angelo  N.  Poli  con- 
ducted a  dramshop,  because  there  is  no  evidence  in  the 
record  tending  to  show  that  said  Leisy  rented  said 
premises  to  be  occupied  as  a  dramshop  with  knowledge 
that  intoxicating  liquors  were  to  be  sold  therein  or 
that  he  knowingly  i>ermitted  intoxicating  liquors  to  be 
sold  tiiere.  Counsel  for  defendants  are  in  error  re- 
specting the  evidence  upon  that  question.  Proof  was 
made  by  the  plaintiff  of  the  ownership  by  Leisy  of  the 
buUdiDg  in  which  the  defendant  Poli  conducted  a  dram- 
shop.  It  further  appears  from  the  evidence  that  the 
defendant  Leisy  was  the  secretary  of  the  Leisy  Brew- 
ing Company  and  that  Poli  paid  the  rent  for  said 
building  to  one  Reeling,  who  was  the  agent  of  said 
Leisy  Brewing  Company.  We  think  proof  of  these 
facts  was  sufficient  to  warrant  a  finding  against  the 
defendant  Leisy. 

It  is  next  urged  that  there  can  be  no  recovery  against 
the  defendant  Edward  Diller,  individually,  as  owner  of 
the  building  in  which  the  firm  of  Diller  &  Tolliver 
conducted  a  dramshop.  It  is  not  now  necessary  to  de- 
termine whether  if  a  recovery  was  sought  against  Dil- 
ler, individually,  as  a  keeper  of  a  dramshop,  a  recovery 
could  also  be  had  against  him  as  the  owner  of  the 
building  in  which  such  dramshop  was  conducted.  The 
defendant  co-partnership  of  Diller  &  Tolliver,  who 
conducted  the  dramshop,  is  a  separate  and  distinct  en- 
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tity  from  the  defendant  Diller,  individually,  and  no 
reason  exists  why  a  recovery  may  not  be  had  against 
such  co-partnership  and  the  defendant  Diller  jointly 
and  severally.  The  trial  court  therefore  committed  no 
error  in  refusing  to  direct  a  verdict  as  to  the  defend- 
ants Leisy  and  Diller. 

Complaint  is  made  of  the  refusal  of  the  court  to  per- 
mit the  witness  Moreton  to  testify  upon  his  cross- 
examination  as  to  the  habits  of  intoxication  of  Cushing 
prior  to  his  injury.  Such  inquiry  was  not  proper  cross- 
examination  of  the  witness  and  there  was  no  error  in 
the  ruling. 

It  is  uged  that  the  plaintiff  Ada  Cushing  was  im- 
properly permitted  to  testify  that  she  supported  the 
family  after  her  husband  was  injured  and  that  she 
occasionally  borrowed  money  from  different  parties 
for  her  support.  No  objection  or  exception  was  made 
to  this  line  of  examination  and  the  competency  of  such 
evidence  is  not  properly  before  us  for  determination. 

The  objection  to  the  first  instruction  given  at  the 
instance  of  the  plaintiffs  is  purely  hypercritical.  The 
insistence  that  the  injury  to  Charles  Cushing  is  not 
permanent  and  does  not  tend  to  diminish  his  earning 
capacity  is  palpably  fallacious.  As  one  of  the  series 
of  instructions  given  in  the  case  the  instruction  was 
neither  erroneous  nor  misleading.  The  third  instruc- 
tion tendered  by  defendants  and  refused  by  the  court 
was  properly  refused  because  it  limits  the  issue  of 
proximate  cause  to  the  fact  that  Cushing  chose  to  ride 
upon  the  train  at  the  ** blind  baggage'*  or  at  some  place 
other  than  in  the  passenger  coach.  The  evidence  tends 
to  show  that  Cushing  was  injured  because  of  his  in- 
ability, by  reason  of  his  intoxication,  to  properly  alight 
from  the  train  when  it  arrived  at  Blue  Mound.  The 
fourth  instruction  offered  by  defendants  was  properly 
refused.  It  is  not  the  law  of  proximate  cause  in  such 
cases  that  in  order  to  hold  a  defendant  liable  he  must 
have  foreseen  the  particular  injury  and  the  particular 
manner  of  its  occurrence.    The  fifth  and  sixth  in- 
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stmctions  tendered  by  the  defendants  and  refused  by 
the  court  were  suflBciently  covered  by  the  fifteenth  and 
sixteenth  instructions  given  at  the  instance  of  the  de- 
fendants. 

The  only  other  question  in  the  case  which  we  deem  it 
necessary  to  consider  relates  to  the  amount  of  the  ver- 
dict and  judgment.  The  evidence  discloses  that  Gush- 
ing was  prevented  by  his  injury  from  engaging  in  any 
employment  for  a  period  of  about  seven  months  or  until 
March,  1908,  since  which  time  he  has  worked  as  a  tile 
ditcher  and  coal  miner  almost  continuously,  but  has 
lacked  the  ability,  by  reason  of  his  injury,  to  work  as 
efficiently  or  at  such  hard  labor  as  formerly;  that  his 
earnings  since  his  injury  have  not  been  appreciably 
less  than  they  were  prior  to  his  injury ;  that  both  be- 
fore and  since  his  injury  he  was  frequently  intoxicated; 
that  his  habit  in  that  respect  interfered  with  his  abili- 
ty and  disposition  to  work  and  that  he  spent  a  con- 
siderable portion  of  his  earnings,  which  should  have 
gone  towards  the  support  of  his  family,  for  intoxicating 
liquors.  We  are  fully  persuaded  that  in  fixing  the 
amount  of  their  verdict  at  $3000,  the  jury  must  have 
been  influenced  in  part  by  considerations  which  affected 
Gushing  solely,  such  as  the  character  and!  permanency 
of  his  injury  and-  the  pain  and  suffering  necessarily  in- 
cident thereto.  Eliminating  these  improper  elements  we 
think  that  under  the  evidence  the  sum  of  $1500  is  ample 
compensation  to  the  plaintiffs  for  the  injury  suffered 
by  them  in  their  means  of  support.  If  within  twenty 
days  plaintiffs  will  remit  $1500  from  the  judgment  the 
•same  will  be  affirmed  for  that  amount,  otherwise  the 
judgment  will  be  reversed  and  the  cause  remanded. 

Affirmed  upon  remittitur. 

Remittitur  filed  and  judgment  affirmed  October  25, 
1909. 
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People  of  fhe  State  of  minoifl,  Befendant  in  Error,  v.  George 
Eizer,  Flaintifl  in  Error. 

1.  Dbcbees — effect  of  entry  by  judge  de  facto,  A  Judgment  or 
decree  by  a  judge  de  facto  with  color  of  right  to  perform  the  duties 
of  Buch  office,  win  be  held  valid  where  it  concerns  the  public  or 
the  rights  of  third  parties  who  have  an  interest  in  the  same. 

2.  Decbebs — when  not  void.  A  decree  rendered  by  a  court  of 
chancery  in  a  case  with  respect  to  which  it  has  Jurisdiction  of  the 
subject-matter,  is  not  void  as  between  the  parties,  although  it  may 
haye  been  rendered  in  yiolatlon  of  the  rules  and  practice  of  counts 
of  chancery. 

3.  Chancebt — upon  what  jurisdiction  depends.  The  Jurisdiction 
of  a  court  of  chancery  is  the  power  which  it  has  to  hear  and  deter- 
mine the  subject-matter  in  controyersy  between  the  parties  to  a 
suit,  but  jurisdiction  as  thus  defined  does  not  simply  mean  jurisdic- 
tion of  a  particular  case  but  jurisdiction  of  the  class  of  cases  to 
which  the  particular  case  belongs. 

4.  Chancebt — what  does  not  exclude  jurisdiction  of  suhject^mat- 
ter.  If  a  court  of  chancery  has  Jurisdiction  of  the  subject-matter 
of  a  class  of  cases  the  fact  that  such  jurisdiction  may  be  Invoked 
in  a  particular  case  by  a  party  not  entitled  to  avail  of  such  Juris- 
diction,  presents  a  question  of  practice  and  procedure  rather  than  one 
of  Jurisdiction. 

6.  Nuisances— ii?7taf  does  not  exclude  jurisdiction  of  cJiancery. 
The  court  having  jurisdiction  to  declare  and  abate  a  nuisance,  ia 
not  deprived  of  such  jurisdiction  merely  because  the  maintenance 
of  such  nuisance  constitutes  a  criminal  or  statutory  offense. 

6.  CoNTEMFT — when  civil.  A  contempt  which  arises  from  the 
violation  of  an  order  of  court  entered  in  a  proceeding  In  chancery 
is  a  civil  contempt  with  respect  to  which  a  court  of  equity  has 
authority  to  hear  evidence  offered  by  the  respective  parties  upon 
the  issues  made  by  the  petition  or  information;  a  sworn  answer 
by  the  respondent  denying  the  allegations  of  such  petition  or  in- 
formation, does  not,  in  such  a  case,  entitle  him  to  a  discharge. 

Contempt  proceeding.  Error  to  the  City  Court  of  Mattoon; 
the  Hon.  James  W.  Craig,  Judge,  presiding.  Heard  in  this  court 
at  the  May  term,  1909.  Reversed  and  remanded.  Opinion  filed 
October  25, 1909. 

Emery  Andhews  and  John  S.  Hah.,  for  plaintiff  in 
error. 

James  Vause,  Jr.,  for  defendant  in  error. 
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Mb.  Pbesidino  Jubticb  Battbub  delivered  the  opinion 
of  the  court. 

On  September  11, 1908,  the  city  of  Mattoon  filed  its 
bill  in  equity  in  the  City  Court  of  said  city  alleging  that 
it  was  a  duly  incorporated  city  under  the  laws  of  Illi- 
nois and  that  said  city  was  anti-saloon  territory;  that 
George  Kizer  was  the  owner  of  a  building  known  as  No. 
1406  Broadway  avenue  in  said  city,  and  that  said 
George  Kizer  together  with  John  and  David  Kizer  were 
in  possession  of  the  same  and  were  then  and,  for  more 
than  three  months  last  past  had  been  conducting  therein 
a  pretended  soft  drink  establishment  and  poolroom, 
where  idle  BJ\d  vicious  persons  congregated  on  Sunday 
as  well  as  other  days  of  the  week  and  remained  therein 
at  unreasonable  and  unseasonable  hours  of  the  night; 
that  then  and  for  more  than  three  months  last  past, 
said  i)ersons  were  and  had  been  repeatedly  and.  con- 
tinuously engaged  in  the  selling  of  intoxicating  liquors 
in  saidi  building  and  that  they  intended  to  so  continue 
the  illegal  selling  of  intoxicating  liquors;  that  the 
continuation  of  the  said  place  and  business  as  alleged 
had  resulted  in  irreparable  injury  to  the  complainant 
in  that  the  standard  of  its  citizenship  had  been  lowered, 
contempt  for  the  law  and  the  court  engendered,  its 
youthful  inhabitants  debauched,  enticed  and  lured  away 
from  their  lawful  and  profitable  pursuits  and  educated 
in  evil  and  dissolute  habits ;  that  the  reputation  of  com- 
plainant for  non-enforcement  of  law  and  order  would 
check  its  growth  and  development,  by  keeping  and 
driving  away  law-abiding  people  desiring  to  become 
residents  thereof  and  by  making  it  a  center  for  the 
congregation  of  disorderly  and  undesirable  persons, 
thereby  increasing  the  burdens  of  police  protection  to 
life  and  property ;  that  as  a  result  of  the  business  car- 
ried on  in  said  building  by  the  said  defendants  the 
property  of  its  citizens  in  the  vicinity  of  said  build- 
ing had  depreciated  in  value  for  residence  and  busi- 
ness purposes;  that  said  building  and  business  as  so 
carried  on  by  defendants  was  a  common  nuisance  viola- 
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tive  of  the  rights  of  its  citizens  and  working  irrepara- 
ble injury  in  their  trade  and  business  and  the  deprecia- 
tion of  the  value  of  their  property;  that  all  attempts 
to  suppress  and  abate  said  nuisance  by  prosecution  had 
proven  ineffective  and  resulted  in  a  miscarriage  of  jus- 
tice. The  bill  prays  for  a  temporary  and  permanent 
injunction  restraining  the  said  defendants  from  fur- 
ther continuing  the  sale  of  intoxicating  liquors  in  said 
building  and  that  upon  a  final  hearing  said  building 
may  be  declared  to  be  a  common  nuisance  and  abated 
as  such  until  said  defendants  shall  give  bond  with 
suflScient  security  to  be  approved  by  the  court  in  the 
penal  sum  of  $1000,  payable  to  the  people  of  the  State 
of  Illinois  conditioned  that  they  or  either  of  them  will 
not  sell  intoxicating  liquors  contrary  to  law  at  and 
within  said  building  and  will  pay  all  fines,  costs,  etc. 
The  bill  was  dismissed  as  to  the  defendant  David  Kizer, 
and  on  September  21,  1908,  defendants  George  Kizer 
and  John  Kizer  entered  their  appearance  in  said  cause 
in  writing,  as  follows : 

**Now  comes  George  Kizer  and  John  Kizer,  each 
in  his  own  proper  person,  and  enters  his  appearance 
in  the  above  entitled  cause  to  the  September  term  of 
said  court,  1906,  and  confesses  each  for  himself  the 
truth  of  the  matters  and  things  alleged  and  set  forth 
in  the  bill  for  injunction  filed  in  the  above-entitled 
cause  and  hereby  consents  and  agrees  that  the  court 
may  enter  a  decree  in  accordance  with  the  prayer  of 
said  bill  and  waives  the  right  to  appeal  or  sue  out  a 
writ  of  error  or  to  in  any  other  maimer  question  the 
jurisdiction  of  the  court  to  enter  the  decree  in  accord- 
ance with  the  prayer  of  said  bill. 

G.  A.  ElZEA, 

John  Kizee.'* 
Thereupon  the  court  entered  a  decree  enjoining  the 
defendants  George  and  John  Kizer  from  selling  or  giv- 
ing away  intoxicating  liquors  at  and  within  said  build- 
ing as  long  as  said  complainant  remained  anti-saloon 
territory. 
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On  October  31, 1908,  an  information  was  filed  in  the 
City  Court  of  the  said  city  of  Mattoon  in  the  name  of  the 
People  of  the  State  of  Illinois,  which  information  after 
setting  forth  the  proceedings  relating  to  said  bill  for 
injunction  and  the  decree  of  the  court  therein,  averred 
that  the  defendant,  George  Kizer,  did,  on,  to-wit,  the 
27th  day  of  October,  1908,  between  the  hours  of  seven 
and  eight  o'clock  p.  m.  sell  intoxicating  liquors  at  or 
within  the  building  or  room  known  as  No.  1406  Broad- 
way avenue  in  said  dty  of  Mattoon  in  violation  and  in 
defiance  of  the  decree  theretofore  entered  in  said  in- 
junction proceedings  and  prayed  that  the  said  defend- 
ant be  forthwith  attached  and  brought  into  court  to 
show  cause  why  he  should  not  be  punished  for  contempt 
in  so  violating  said  decree.  On  November  2, 1908,  the 
said  defendant  filed  his  srwom  answer  to  said  informa- 
tion, wherein  among  other  things  he  averred  that  he 
did  not  at  the  time  and  place  mentioned  in  said  infor- 
mation sell  or  give  away  any  intoxicating  liquors  to 
any  person  or  persons  whomsoever.  After  hearing 
the  testimony  of  witnesses  called  on  behalf  of  the  x)eo- 
ple  and  of  the  said  defendant  the  court  adjudged  said 
defendant  to  be  guilty  of  contempt  in  wilfully  violating 
the  said  injunction,  and  further  ordered  that  said  de- 
fendant pay  his  fine  to  the  People  of  the  State  of  Illi- 
nois in  the  sum  of  $1000  to  be  paid  on  or  before  Novem- 
ber 12, 1908,  together  with  the  costs  of  the  proceeding, 
and  that  he  be  imprisoned  in  the  county  jail  of  Coles 
county  for  the  period  of  forty  days,  commencing  No- 
vember 12, 1908.  This  writ  of  error  is  prosecuted  by 
said  defendant  to  reverse  said  order  and  judgment  of 
the  trial  court. 

The  record  discloses  that  the  Hon.  Horace  S.  Clark, 
judge  of  the  City  Court  of  the  city  of  Mattoon,  died 
April  16,  1907,  and  that  the  September  and  Novem- 
ber terms  1908  of  said  City  Court,  being  the  terms  re- 
spectively at  which  the  decree  for  injunction  heretofore 
mentioned  was  entered  and  the  hearing  upon  the  pro- 
ceeding by  information  for  contempt  was  had  and 
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judgment  entered  therein,  were  presided  over  by  Hon. 
James  W.  Craig,  one  of  the  judges  of  the  Fifth  judi- 
cial circuit,  in  pursuance  of  written  requests  by  the 
clerk  of  said  City  Court  directed  to  the  said  Hon.  James 
W.  Craig  to  preside  as  judge  of  said  court  at  said 
terms  thereof.  It  is  first  urged-  that  the  Hon.  James 
W.  Craig  had  no  lawful  authority  to  hold  the  Septem- 
ber and  November  terms  1908,  of  the  City  Court  of 
Mattoon,  and  that  he  therefore  had  no  lawful  authori- 
ty to  enter  the  decree  in  the  injunction  proceeding  and 
to  enter  judgment  against  the  defendant  in  the  proceed- 
ing for  contempt,  because  a  suflScient  length  of  time 
had  elapsed  since  the  death  of  Judge  Clark  within 
which  the  vacancy  caused  by  his  death  could  have 
been  filled  at  a  special  election  called  by  the  city  coun- 
cil of  said  city  of  Mattoon,  and  because  the  provision 
of  the  statute  authorizing  the  clerk  of  any  City  Court 
in  case  of  the  death,  removal,  resignation  or  disability 
of  a  judge  of  any  such  court  to  select  and  call  in  any 
judge  of  any  Circuit,  Superior,  County  or  Probate 
Court  to  exercise  the  authority  and  perform  the  duties 
of  8  judge  of  such  City  Court,  does  not  contemplate  the 
selection  of  such  judge  by  said  clerk  after  a  sufficient 
length  of  time  has  elapsed  for  the  election  of  a  judge 
of  the  City  Court,  or  where  the  unexpired  term  of  such 
judge  does  not  exceed  one  year,  for  the  appointment 
of  his  successor  by  the  Governor.  It  is  not  necessary 
to  determine  whether  the  selection  of  Judge  Craig  by 
the  derk  of  the  City  Court  of  the  city  of  Mattoon  as 
provided  by  section  90  of  the  Practice  Act  constituted 
him  a  judge  de  jure  of  said  City  Court.  Judge  Craig 
was  acting  at  least  as  a  judge  de  facto  of  said  City 
Court  with  color  of  right  to  perform  the  duties  of  such 
office  and  any  judgments  or  decrees  entered  by  him  in 
that  capacity  must  be  held  to  be  valid  where  they  con- 
cern the  public  or  the  rights  of  third  parties  who  have 
an  interest  in  the  same.  Leach  v.  People,  122  111.  420; 
People  V.  Bangs,  24  111.  184;  People  v.  Knopf,  183  111. 
410;  People  v.  Lieb,  85  HI.  484. 
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It  is  next  insisted  that  the  city  of  Mattdon  had  no 
power  or  authority  to  invoke  the  aid  of  a  court  of  equi- 
ty in  the  proceeding  for  an  injunction  and  that  the 
City  Court  of  Mattoon  was  therefore  without  jurisdic- 
tion to  hear  and  determine  the  contempt  proceeding, 
which  is  based  upon  the  decree  entered  in  said  proceed- 
ing in  equity,  and  further,  that  the  dty  of  Mattoon  did 
not  have  any  such  interest  ia  the  subject-matter  of 
the  said  proceeding  in  equity  as  gave  that  court  any 
power  to  enter  a  decree  therein.  This  insistence  is 
predicated  upon  the  absence  of  an  ordinance  of  the 
city  of  Mattoon  declaring  a  place  where  intoxicating 
liquors  should  be  sold  or  given  away  in  violation  of  law 
to  be  a  nuisance  and  providing  for  the  abatement  of 
such  nuisance.  Section  14  of  the  Act  relating  to  anti- 
saloon  territory  (Eev.  Stat.  1908,  896)  provides  that 
all  places  where  intoxicating  liquor  is  sold  in  violation 
of  any  provision  of  said  act  shall  be  taken  and  held 
and  are  declared  to  be  common  nuisances  and  may  be 
abated  as  such.  It  is  conceded  by  counsel  for  plaintiff 
in  error  that  a  court  of  equity  has  jurisdiction  to  en- 
join and  abate  nuisances,  but  for  the  reasons  urged 
it  is  claimed  that  the  City  Court  of  Mattoon  was  with- 
out jurisdiction  to  enjoin  plaintiff  in  error  from  contin- 
uing the  unlawful  sale  or  giving  away  of  intoxicating 
liquors  in  the  building  designated  in  the  bill  and  to 
declare  and  abate  the  same  as  a  nuisance  and  that  the 
decree  of  said  court  in  that  respect  is  wholly  void. 
Jurisdiction  is  the  power  to  hear  and  determine  the 
subject-matter  in  controversy  between  the  parties  to  a 
suit,  and  jurisdiction  as  thus  defined  does  not  mean 
simply  jurisdiction  of  a  particular  case  but  jurisdic- 
tion of  the  class  of  cases  to  which  the  particular  case 
belongs.  Whether  a  complaint  does  or  does  not  state 
a  cause  of  action,  is,  so  far  as  concerns  the  question 
of  jurisdiction,  of  no  importance,  for  if  it  states  a  case 
over  which  the  authority  of  the  court  extends,  then 
jurisdiction  attaches  and  the  court  has  power  to  decide 
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whether  the  pleading  is  good  or  bad.  O'Brien  v.  The 
People,  216  111.  354. 

If  the  sufficiency  of  the  bill  for  injunction  in  the  pro- 
ceeding in  equity  had  been  then  questioned  by  demurrer 
apon  the  ground  that  there  was  a  want  of  proper  par- 
ties, or  that  there  was  an  adequate  remedy  at  law,  or 
that  the  bill  improperly  sought  to  enjoin  the  commis- 
sion of  a  criminal  offense,  such  demurrer  might  prop- 
erly have  been  sustained,  but  the  defendants  named  in 
said  bill  not  only  confessed  all  of  its  allegations  but 
expressly  consented  that  the  decree  now  sought  to  be 
held  invalid  should  be  entered  in  the  case.  Where  a 
bill  shows  upon  its  face  want  of  interest  or  capacity 
to  sue,  the  proper  method  of  taking  advantage  of  such 
defect  is  by  demurrer.  The  mere  fact  that  there  was  a 
defect  of  parties  did  not  deprive  the  court  of  jurisdic- 
tion to  hear  and  determine  the  question  involved  so  as 
to  render  the  order  granting  the  injimction  void  and 
justify  the  plaintiff  in  error  in  wilfully  violating  the 
same.  In  such  a  case  a  decree,  although  rendered  in 
violation  of  the  rules  and  practice  of  equity,  where  the 
subject-matter  of  the  proceeding  is  within  the  general 
jurisdiction  of  a  court  of  equity,  while  it  may  be  irregu- 
lar, is  not  void  as  between  the  parties  to  it.  Frank- 
lin Union  v.  The  People,  220  111.  355;  Flannery  v.  The 
People,  225  HI.  62. 

In  Law  V.  Ware,  238  HI.  360,  it  was  held,  that  where 
the  subject-matter  of  a  bill  of  complaint  belongs  to 
that  class  of  which  a  court  of  equity  will  take  jurisdic- 
tion when  the  facts  create  some  equitable  right,  or  the 
relation  of  the  parties  renders  the  exercise  of  such 
jurisdiction  proper,  the  objection  that  there  is  an  ade- 
quate remedy  at  law  must  be  brought  to  the  attention 
of  the  court  by  demurrer  or  answer,  to  be  effectual.  A 
court  of  equity  having  jurisdiction  to  declare  and  abate 
a  nuisance  is  not  deprived  of  such  jurisdiction  merely 
because  the  maintenance  of  such  nuisance  constitutes 
a  criminal  or  statutory  offense.  Minke  v.  Hopeman,  87 
HI.  450;  Christie  Street  Com.  Co.  v.  Board  of  Trade, 
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92  HI.  App.  604;  Cella  v.  The  People,  112  lU.  App.  376. 
Furthermore,  the  decree  having  been  entered  by  the 
consent  of  the  plaintiff  in  error,  error  cannot  properly 
be  assigned  npon  it.    Galway  v.  Galway,  231  LI.  217. 

It  is  further  urged  that  as  the  statute  prescribes  a 
method  whereby  the  place  where  intoxicating  liquor 
is  sold  in  violation  of  the  Act  relating  to  anti-saloon 
territory  may  be  abated  following  the  conviction  of  the 
keeper  of  such  place  and  as  a  part  of  the  judgment  of 
the  court  upon  such  conviction,  the  remedy  thereby 
provided  is  exclusive  and  must  be  held  to  wholly  de- 
prive a  court  of  equity  of  jurisdiction  to  declare  and 
abate  such  place  as  a  nuisance.  The  remedy  provided 
by  the  Act  in  question  for  abating  such  nuisance  is 
no  more  exclusive  than  the  remedy  provided  by  the 
Criminal  Code  for  the  conviction  and  punishment  of 
persons  guilty  of  committing  or  maintaining  certain 
nuisances,  whereby,  when  a  conviction  thereof  is  had 
in  a  court  of  record',  the  same  may  by  order  of  the 
court  be  abated  by  the  sheriff  or  other  proper  oflScer 
at  the  expense  of  the  defendant.  Kev.  Stat.  1908,  chap. 
38,  sec.  222,  p.  757.  The  rule,  therefore,  that  a  court 
of  equity  has  jurisdiction  to  declare  and  abate  a  nui- 
sance notwithstanding  the  fact  that  the  existence  of 
such  nuisance  may  render  the  i)erson  maintaining  the 
same  liable  to  conviction  and  punishment  under  the 
Criminal  Code,  is  as  applicable  in  the  case  at  bar  as  it 
is  in  any  other  case  involving  a  nuisance  the  mainte- 
nance of  which  may  be  punishable  under  the  Criminal 
Code.  The  objection  amounts  to  nothing  more  than 
that  the  complainant  had  an  adequate  remedy  at  law, 
which  objection  plaintiff  in  error  is  precluded  from 
urging  for  the  reason  heretofore  stated. 

Plaintiff  in  error  insists  that  the  contempt  here 
involved  is  a  criminal  and  not  a  civil  contempt  and  that 
upon  the  filing  of  his  sworn  answer  purporting  to  deny 
the  truth  of  the  matters  alleged  in  the  information  or 
I)etition  he  was  entitled  to  be  discharged.  An  exhaust- 
ive discussion  and  review  of  the  authorities  relating 
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to  the  distinction  between  criminal  and  civil  contempt 
will  be  fonnd  in  Hake  v.  People,  230  111.  174.  It  is 
there  held  that  where  the  proceeding  is  in  a  court  of 
equity  the  contempt  is  civil  and  is  punished  as  an  in- 
cident to  the  enforcement  of  orders  and*  decrees  made 
in  furtherance  of  the  remedy  sought.  The  contempt 
in  the  case  at  bar  arises  from  the  alleged  violation  by 
plaintiff  in  error  of  the  order  of  a  court  entered  in  a 
proceeding  in  equity  and  is  clearly  a  civil  contempt 
wherein  a  court  is  authorized  to  hear  evidence  offered 
by  the  respective  parties  upon  the  issues  made  by  the 
X)etition  or  information.  In  each  of  the  cases  of 
O'Brien  v.  The  People,  216  HI.  354;  Franklin  Union 
V.  The  People,  220  HI.  356;  Flannery  v.  The  People,  225 
HI.  62;  Hake  v.  The  People,  230  HI.  174,  and  Barnes  v. 
Typographical  Union,  232  HI.  402,  which  involve  the 
violation  by  certain  persons  of  so  called  **  strike  in- 
jimctions,"  the  contempt  proceedings  were  held  to  be 
civil  and  not  criminal,  and  the  practice  and  procedure 
applicable  to  civil  contempts,  prevailed.  Conceding 
that  the  sworn  answer  filed  hy  the  plaintiff  in  error 
constituted  a  full  denial  of  the  facts  alleged  in  the  in- 
formation or  petition,  it  did  not  operate  to  purge  him 
of  the  alleged  contempt  and  the  court  properly  heard 
the  evidence  of  witnesses  for  the  purpose  of  determin- 
ing that  question. 

It  is  next  urged  that  the  finding  of  the  court  is 
against  the  manifest  weight  of  the  evidence  in  the 
record'.  As  in  all  cases  of  like  character  the  evidence 
as  to  whether  or  not  plaintiff  in  error  sold  intoxicat- 
ing liquors  at  the  place  in  question  is  conflicting.  A 
careful  examination  of  the  record  satisfies  us  that  the 
conclusion  of  the  chancellor,  who  saw  and  heard  the 
several  witnesses  testify,  should  not  be  set  aside  as 
being  clearly  unauthorized.  Two  witnesses  testified 
positively  that  they  purchased  whisky  from  plaintiff  in 
error  in  his  place  of  business,  while  four  or  five  per- 
sons, one  an  employe  of  the  plaintiff  in  error  and  the 
others  almost  constant  habitues  of  his  place,  testified 
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that  plaintiff  in  error  did  not  sell  such  whisky  or  that 
they  did  not  see  any  such  sale.  Considering  all  of  the 
facts  and  circumstances  disclosed  by  the  evidence  we 
are  disposed  to  think  that  the  finding  of  the  chancellor 
was  fully  warranted. 

It  is  finally  insisted  that  the  punishment  imposed 
upon  plaintiff  in  error  of  a  fine  of  $1000  and  imprison- 
ment in  the  county  jail  for  forty  days  is  so  excessive 
and  cruel  that  the  judgment  of  the  court  should  be 
reversed  and  in  support  of  this  insistence  our  attention 
is  directed  to  the  fact  that  the  maximum  penalty  pro- 
vided by  the  Act  relating  to  anti-saloon  territory  for 
maintaining  the  nuisance  in  question,  is  a  fine  of  $100^ 
and  confinement  in  the  county  jail  for  fifty  days.  In 
Hake  v.  People,  230  HI.  174,  where  the  same  conten- 
tion was  under  consideration,  it  was  held,  that  criminal 
statutes  which  imposed  punishment  for  like  offenses 
had  no  application  to  a  case  such  as  the  one  at  bar,  and 
that  a  court  of  chancery  may  impose  a  fine  alone  for  the 
violation  of  an  injunction  and  commit  the  person  until 
the  fine  and  costs  are  paid,  or,  in  its  discretion,  may 
fix  a  definite  period  of  imprisonment,  either  with  or 
without  a  fine.  While  courts  of  appellate  jurisdiction 
are  exceedingly  adverse  to  interfering  with  the  sound 
judicial  discretion  vested  in  a  court  of  chancery,  as  to 
the  extent  of  the  punishment  to  be  inflicted  for  con- 
tempt, yet,  where  it  appears  that  such  discretion  has 
been  arbitrarily  and  oppressively  exercised,  and  the 
punishment  inflicted  is  so  manifestly  and  grossly  exces- 
sive as  to  shock  the  sense  of  justice  and  propriety,  it  is 
the  plain  duty  of  courts  having  appellate  jurisdiction  to 
interfere  by  setting  the  same  aside.  A  majority  of  the 
court  are  compelled  to  the  conclusion  that  the  punish- 
ment inflicted  upon  the  plaintiff  in  error  is  so  grossly 
excessive,  oppressive  and  disproportionate  as  to  de- 
mand interference  in  its  execution. 

The  judgment  of  the  City  Court  will,  therefore,  be 
reversed  and  the  cause  remanded. 

Reversed  and  remanded. 
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The  People  of  fhe  State  of  niinolsy  Bef endant  in  Error,  v.  Tamei 
Whalen,  Flaintiir  in  Error. 

1.  Appeals  Ain>  kbbobs— lo^ot  must  he  reserved  5y  tdU  of  excep- 
tions, A  motion  to  quash  an  Information,  the  overruling  thereof 
and  the  exception  thereto,  must  be  preserved  by  bill  of  exceptions 
In  order  that  the  question  raised  by  such  motion  may  be  subject 
to  review. 

2.  Byidkngb— loTten  generaH  ohjectUm  insufficient.  If  proof  of  a 
plea  of  guilty  Is  made  by  evidence  other  than  the  record  thereof, 
a  specific  objection  Is  essential  to  save  the  question  of  the  com- 
petency of  the  evidence  offered. 

3.  Dbamshop  Acs—^7iat  competent  in  prosecution  for  unJawfuTly 
seJJing  intoxicating  liquor.  In  a  prosecution  for  the  unlawful  Baling 
of  Intoxicating  liquor  within  the  limits  of  a  city  It  Is  competent  to 
show  that  the  defendant  had  been  charged  by  Information  with 
the  keeping  of  a  place  where  Intoxicating  liquor  was  unlawfully 
sold  and  that  to  such  information  he  had  pleaded  guilty. 

4.  iNSTBucnoNS — when  in  language  of  statute  proper.  In  a  pros- 
ecution for  the  unlawful  selling  of  Intoxicating  liquor  within  the 
limits  of  a  city,  an  instruction  in  the  precise  language  of  the  statute 
is  proper  which  tells  the  Jury  "that  the  words  'intoxicating  liquor* 
shall  include  all  distilled,  spirituous,  vinous,  fermented  and  malt 
liquor." 

5.  iNSTBUcnoNS-HM  to  crediUlity  of  detectives.  The  weight  to 
be  given  to  the  testimony  of  detectives  is  purely  a  question  for 
the  Jury  and  the  test  to  be  applied  in  determining  the  credit  to 
be  given  to  the  testimony  of  such  witnesses  is  the  same  as  that 
applicable  to  the  testimony  of  other  witnesses  in  a  case,  namely, 
motive,  relationship,  interest,  employment,  apparent  fairness  or 
unfairness,  partiality  or  impartiality,  manner  of  testifjring,  apparent 
intelligence  or  lack  of  Intelligence,  the  reasonableness  or  unreason* 
ableness  of  the  testimony,  together  with  all  the  surrounding  cir- 
cumstances appearing  in  evidence. 

6.  Instructions — must  not  single  out  particular  toitnesses.  An 
instruction  which  singles  out  the  testimony  of  two  particular  wit- 
nesses is  erroneous. 

7.  Instructions — when  erroneous  witt  not  reverse  in  criminal  case. 
Notwithstanding  instructions  given  In  a  criminal  case  are  subject 
to  Just  criticism,  yet  their  giving  will  not  reverse  where  the  verdict 
of  guilty  which  was  rendered  is  clearly  established  by  the  evidence. 

Proceeding  by  information.  Error  to  the  County  Court  of  Macon 
county;  the  Hon.  O.  W.  Smtth,  Judge,  presiding.  Heard  in  this 
court  at  the  Biay  term,  1909.  Afllrmed.  Opinion  filed  October  25, 
1909. 
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Whitlet  ft  Fitzgerald,  for  plaintiff  in  error. 
W.  E.  Bedmon,  for  defendant  in  error. 

Me.  PBEsromo  Justiob  Battme  delivered  the  opinion 
of  the  court. 

The  information  in  this  case  contains  nine  counts 
of  which  the  counts  one  to  eight  inclusive  charge  that 
plaintiff  in  error  and  one  Thomas  Whalen  did  on  the 
several  days  therein  named  unlawfully  sell  intoxicating 
liquor  within  the  limits  of  the  town  of  Decatur,  the 
said  town  of  Decatur  being  then  and  there  anti-saloon 
territory,  and  the  ninth  count  charges  that  said  persons 
on  February  22,  1909,  did  unlawfully  keep  within  the 
limits  of  the  said  town  of  Decatur  a  place  where  in- 
toxicating liquors  were  sold,  said  place  being  known 
and  described  as  No.  541  Front  street  in  the  city  of  De- 
catur. Upon  a  trial  by  jury  plaintiff  in  error  was 
found  guilty  under  the  ninth  coimt  of  said  information 
and  was  adjudged  to  pay  a  fine  of  $100  and  imprison- 
ed in  the  county  jail  for  20  days,  and  as  a  part  of  the 
judgment  of  the  court  it  was  ordered  that  the  place 
designated  in  said  ninth  count  of  the  information  be 
shut  up  and  abated  until  plaintiff  in  error  give  bond  in 
the  penal  sum  of  $1000  conditioned  as  provided  by 
statute.  The  motion  of  plaintiff  in  error  to  quash  the 
ninth  count  of  the  information,  the  overruling  of  such 
motion  and  the  exception  thereto,  if  any  such  action 
was  had,  does  not  appear  in  the  bill  of  exceptions  and 
is,  therefore,  not  properly  subject  to  review. 

Over  the  objection  of  plaintiff  in  error  that  the  same 
was  incompetent  and  immaterial  the  prosecution  was 
X)ermitted  to  introduce  in  evidence  an  information  filed 
in  the  county  court  of  Macon  county  on  October  27, 
1908,  charging  plaintiff  in  error  and  one  R.  M.  Wiggins 
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with  unlawfully  selling  intoxicating  liquor  in  the  town 
of  Decatur,  the  same  being  anti-saloon  territory,  on 
October  26,  1908,  together  with  the  parol  evidence  of 
the  fact  that  plaintiff  in  error  had  entered  his  plea  of 
guilty  to  such  information.  Such  evidence  was  ad- 
mitted to  be  considered  by  the  jury  not  as  proof  of  the 
unlawful  sale  of  intoxicating  liquor  as  charged  in  the 
^first  eight  counts  of  the  information  but  solely  for  the 
purpose  of  showing  that  plaintiff  in  error  did  unlawful- 
ly keep  a  place  within  the  limits  of  the  town  of  Decatur 
where  intoxicating  liquors  were  sold  as  charged  in  the 
niuth  count  of  the  information.  It  is  now  urged  that 
the  introduction  in  evidence  of  such  information  was 
calculated  to  arouse  the  prejudice  of  the  jury  against 
plaintiff  in  error  as  it  tended  to  prove  the  commission 
by  plaintff  in  error  of  a  separate  and  distinct  offense 
than  the  one  for  which  he  was  on  trial  under  the  sec- 
ond information,  and  further  that  if  proof  of  such  in- 
formation and  the  fact  that  plaintiff  in  error  entered 
his  plea  of  guilty  thereto  was  competent  for  any  pur- 
pose, such  plea  of  guilty  could  only  properly  be  shown 
by  the  record  and  not  hy  parol  testimony.  If  plaintiff 
in  error  had  made  the  specific  objection  that  his  plea 
of  guilty  to  such  information  could  only  properly  be 
shown  by  the  record,  such  objection  might  have  been 
avoided  upon  the  trial,  but  the  general  objection  then 
made  did  not  raise  the  question  and  such  question 
cannot  be  raised  for  the  first  time  in  this  court.  Bich 
V.  Trustees,  158  HI.  242;  Merchants  and  Farmers  State 
Bank  v.  Dawdy,  230  111.  199.  The  offense  of  unlawful- 
ly selling  intoxicating  liquor  is  separate  and  distinct 
from  the  offense  of  keeping  a  place  where  intoxicating 
liquor  is  unlawfully  sold  and  the  prosecution  and  con- 
viction of  a  person  for  the  commission  of  one  of  su(^ 
offenses  is  no  bar  to  the  prosecution  and  conviction  of 
the  same  person  for  the  commission  of  the  other  of  such 
offenses.  In  State  v.  Inness,  53  Me.  536,  it  was  held 
that  the  conviction  of  a  person  for  keeping  a  drinking 
or  tippling  house  is  no  bar  to  his  prosecution  for  being 
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a  common  seller  of  intoxicating  liquor.  The  same 
principle  is  annomiced  in  Commonwealth  v.  Cutler, 
9  Allen  (Mass.)  486,  and  Commonwealth  v.  Bubser, 
14  Gray  (Mass.)  83.  The  first  information  to  which 
plaintiff  in  error  entered  his  plea  of  guilty  charged 
him  with  the  single  offense  of  unlawfully  selling  in- 
toxicating liquor  and  his  conviction  thereunder  consti- 
tuted no  bar  to  his  conviction  of  the  offense  of  keeping 
a  place  where  intoxicating  liquor  was  unlaiwfully  sold. 
For  the  liuiited  purpose  for  which  the  first  informa- 
tion and  the  plea  of  guilty  thereto  by  plaintiff  in  error 
was  offered  in  evidence  under  the  ninth  count  of  the 
information  on  trial,  such  evidence  was  competent  as 
an  admission  by  plaintiff  in  error  tending  to  show  that 
he  was  keeping  a  place  where  intoxicating  liquor  was 
unlawfully  sold  as  charged  in  said  count  of  the  informa- 
tion. That  such  evidence  was  wholly  disregarded  by 
the  jury  as  having  any  bearing  upon  the  guilt  of  plain- 
tiff in  error  of  the  offense  of  unlawfully  selling  in- 
toxicating liquor  is  manifest  from  the  fact  that  their 
verdict  amounted  to  an  acquittal  of  plaintiff  in  error 
of  such  offense  as  charged  in  the  first  eight  counts  of 
the  information.  The  offer  of  plaintiff  in  error  to 
make  proof  of  the  circumstances  under  which  he  en- 
tered his  plea  of  guilty  to  the  first  information  was 
properly  rejected.  The  judgment  of  conviction  fol- 
lowing his  plea  of  guilty  to  said  information  was  con- 
clusive against  plaintiff  in  error  of  his  guilt  of  the 
offense  therein  charged. 

It  is  next  urged  that  the  trial  court  erred  in  permit- 
ting the  introduction  in  evidence  of  the  United  States 
Internal  Revenue  special  tax  stamp  which  was  issued 
to  plaintiff  in  error  and  posted  by  him  in  his  place  of 
business,  because  the  admission  of  the  same  operated 
to  change  the  established  rules  of  evidence  in  criminal 
cases.  The  contention  of  plaintiff  in  error  in  this  re- 
gard is  fully  refuted  in  People  v.  McBride,  234  Dl.  146. 

The  first  instruction  given  at  the  instance  of  the 
prosecution  informed  the  jury  ''that  the  words  'in- 
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toxicating  liquor'  shall  indade  all  distilled,  spirituous^ 
vinous,  fermented  and  malt  liqnor/'  This  instruction 
is  in  the  precise  language  of  the  statute  and  was  not 
improperly  given.  Danley  v.  Hibbard,  222  HI.  88; 
Eeisch  v.  People,  229  HI.  574;  Mortens  v.  Southern  Coal 
Co.,  235  111.  540.  The  objection  to  the  third  instruc- 
tion given  at  the  request  of  the  prosecution  is  also  dis- 
posed of  upon  the  authority  of  the  cases  last  cited.  It 
was  admitted  by  plaintiff  in  error  that  he  gave  a  bottle 
of  whisky  in  his  place  of  business  to  one  Scribner  for 
medicinal  purposes.  Whether  this  act  was  a  shift  or 
device  to  evade  the  provisions  of  the  statute  was  a 
question  of  fact  for  the  jury. 

The  record  discloses  that  Bourland  and  Bunyan,  two 
of  the  witnesses  who  testified  on  behalf  of  the  prosecu- 
tion, had  been  employed  by  the  chief  of  police  of  the  city 
of  Decatur  and  a  local  law  and  order  organization  to 
secure  evidence  of  the  alleged  violation  of  the  local 
option  provisions  of  the  Dramshop  Act.  The  seventh 
instruction  given  at  the  instance  of  the  prosecution 
informed  the  jury  that  they  had  no  right  to  disregard 
the  testimony  of  any  witness  simply  because  such  wit- 
ness may  have  been  employed  to  procure  evidence  of 
the  unlawful  selling  of  intoxicating  liquor,  but  that 
they  should  consider  the  evidence  of  such  witness  and 
weigh  the  same  by  the  same  rules  that  they  did  the 
evidence  of  any  other  witness  or  witnesses  in  the  case. 
There  is  nothing  in  the  record  which  suggests  that 
the  persons  employed  to  procure  the  evidence  men- 
tioned instigated  the  commission  of  the  offense  of 
which  plaintiff  in  error  was  charged  within  the  rule 
laid  down  in  Love  v.  The  People,  160  HI.  501,  as  is 
insisted  by  the  plaintiff  in  error,  but  the  relation  of 
such  persons  to  the  transactions  in  question  was  sim- 
ilar to  that  of  the  witness  in  City  of  E>vanston  v. 
Myers,  172  HI.  266,  where  it  was  heldy  that  one  who 
sells  intoxicating  liquor  in  violation  of  the  city  ordi- 
nance is  liable  to  punishment  although  the  city  furnish 
the  money  and  employ  the  purchaser  as  a  detective,  to 
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discover  violators  of  the  ordinance,  where  no  fraud 
or  deceit  was  used  in  the  purchase  or  any  inducement 
offered  other  than  a  willingness  to  buy.  It  is  not 
within  the  province  of  the  court  to  instruct  the  jury 
that  they  should  look  upon  the  evidence  of  such  per- 
sons with  suspicion  and  that  such  testimony  should 
be  received  by  them  with  great  caution.  DeLong  v. 
Giles,  11  111.  App.  33.  The  weight  to  be  given  to  the 
testimony  of  such  witnesses  is  purely  a  question  for 
the  jury  and  the  test  to  be  applied  in  determining 
the  credit  to  be  given  to  the  testimony  of  such  witnesses 
is  the  same  as  that  applicable  to  the  testimony  of  other 
witnesses  in  a  case,  viz :  motive,  relationship,  interest, 
employment,  apparent  fairness  or  unfairness,  partial- 
ity or  impartiality,  manner  of  testifying,  apparent  in- 
telligence or  lack  of  intelligence,  the  reasonableness 
or  imreasonableness  of  the  testimony,  together  with  all 
the  surrounding  circumstances  appearing  in  evidence. 
Applying  this  rule,  the  instruction  is  not  subject  to 
the  criticism  made.  The  instruction,  however,  singles 
out  the  testimony  of  the  two  witnesses  named  and  in 
this  respect  it  is  erroneous  (People  v.  Campbell,  234 
m.  391),  but  excluding  their  testimony  the  other  evi- 
dence in  the  case  so  conclusively  establishes  the  guilt 
of  plaintiff  in  error  that  the  instruction  could  not  have 
operated  to  his  prejudice. 

The  eighth  instruction  given  at  the  request  of  the 
prosecution  is  not  wholly  free  from  criticism,  but  for 
the  reasons  stated  we  must  hold  that  the  giving  of  the 
same  did  not  constitute  reversible  error.  If  the  case 
was  close  upon  the  facts  the  giving  of  the  instructions 
indicated  would  require  a  reversal  of  the  judgment. 
What  we  have  heretofore  said  practically  disposes  of 
the  other  questions  raised  by  counsel  relating  to  the 
action  of  the  court  in  refusing  to  give  certain  instruc- 
tions on  behalf  of  plaintiff  in  error. 

There  is  no  error  in  the  record  which  could  have 
operated  to  the  substantial  prejudice  of  plaintiff  in 
prror  and  the  judgment  of  the  County  Court  will  be 
affirmed.  Affirmed. 
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W.  0.  Fonston,  for  use  of  Tohn  M.  Wolf  ot  aL,  Appellanti  ▼. 
T.  A.  Shirey  et  aL,  Appellees. 

VxBDicrro— ^7te»  not  dUturhed.  ▲  verdict  will  not  be  set  aside  on 
review  as  against  the  weight  of  the  evidenoe  unless  clearly  and 
manifestly  so. 

Action  in  debt  Appeal  from  the  Circuit  Court  of  Moultrie  county; 
the  Hon.  W.  O.  Cocmuir,  Judge,  presiding.  Heard  in  this  court  at 
the  May  term,  1909.    Affirmed.    Opinion  filed  October  26,  1909. 

John  B.  Eden,  for  appellant. 

John  E.  Jennings  and  W.  K.  Whitfibld,  for  ap- 
pellees. 

Mr.  PBEsn>iN0  Justice  Battmib  delivered  the  opinion 
of  the  court. 

This  is  an  action  in  debt  npon  a  replevin  bond  ex- 
ecuted by  the  defendants,  J.  A.  and  W.  S.  Shirey,  to 
the  plaintiff,  W.  O.  Funston,  as  sheriff,  for  the  use  of 
John  M.  Wolf  and  John  T.  Dawdy,  in  an  action  of  re- 
plevin instituted  by  said  J.  A.  Shirey  against  said 
plaintiffs,  to  recover  the  possession  of  certain  chaflel 
property  which  had  theretofore  been  seized  by  the  said 
Funston  as  sheriff  under  and  by  virtue  of  a  chattel 
mortgage  thereon  given  by  said  Shirey  to  said  Wolf 
to  secure  the  payment  of  certain  promissory  notes, 
the  principal  of  which  aggregated  the  sum  of  $437.40. 
The  replevin  suit  was  dismissed  by  said  Shirey  without 
a  trial  upon  the  merits,  and  upon  his  failure  and  re- 
fusal to  return  the  said  diattel  property  this  suit  was 
instituted  upon  said  replevin  bond.  To  the  declara- 
tion on  the  bond  the  defendants  filed  a  plea  of  non  est 
factum,  and  also  filed  their  notice  of  proof  of  certain 
special  matters  which  would  be  relied  upon  in  defense 
of  the  action.  Such  notice  of  special  matters  so  relied 
upon  by  defendants  set  forth,  in  substance,  that  they 
would  make  proof  that  the  replevin  suit  was  disposed 
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of  without  a  trial  upon  the  merits;  that  the  chattel 
property  therein  involved  was  the  property  of  J.  A. 
Shirey  and  that  John  M.  Wolf  was  claiming  the  same 
nnder  a  diattel  mortgage;  that  the  notes  which  said 
chattel  mortgage  was  given  to  secure^  were  certain  of 
a  series  of  notes  secared  by  chattel  mortgages  which 
had  been  given  by  said  Shirey  to  J.  M.  Wolf,  W.  H. 
Whitaker  and  Grace  Cnnningham,  and  that  each  of 
the  said  notes  in  said  series  were  tainted  with  nsnry 
and  nnlawfnl  commission  charges  of  all  of  which  the 
said  Wolf  had  notice  and  knowledge;  that  prior  to  in- 
stituting said  replevin  snit  said  Shirey  had  tendered 
to  said  Wolf  the  stun  of  $20  which  sum  was  all  that  was 
legally  due  said  Wolf  upon  said  notes.  Upon  the  trial 
of  the  issues  by  a  jury  there  was  a  verdict  in  favor  of 
the  defendants  on  the  issue  of  tender,  upon  which 
verdict  the  court  entered  judgment  against  the  plain- 
tiffs for  costs. 

At  the  time  of  the  transactions  here  involved  the 
defendant,  J.  A.  Shirey,  was  a  farmer  residing  near 
Lovington,  Moultrie  county;  the  beneficial  plaintiff, 
John  M.  Wolf,  was  a  chattel  mortgage  loan  broker 
residing  in  the  city  of  Sullivan  in  said  county;  W.  H. 
Whitaker  was  a  lawyer  and  chattel  mortgage  loan 
broker  residing  in  the  city  of  Shelbjrville  in  Shelby 
county;  and  Grace  Cunningham,  whose  relation  to  the 
transactions  involved  is  hereafter  disclosed,  was  a 
stenographer  and  clerk  in  the  office  of  said  Wolf. 
There  is  evidence  tending  to  show,  and  the  jury  were 
warranted  in  finding,  that  on  May  2, 1905,  J.  A.  Shirey 
applied  to  Wolf  for  a  loan  of  money  to  be  secured  by 
a  mortgage  upon  certain  chattel  property  and  that  said 
Shirey  then  executed  his  note  for  the  sum  of  $146  with 
interest  at  7  per  cent  payable  to  W.  H.  Whitaker,  on 
September  2,  1905;  that  Whitaker  remitted  to  Wolf 
the  amount  of  said  note  less  ten  per  cent;  that  on 
August  28,  1905,  said  first  note  having  not  been  paid 
and  without  the  advancement  or  loan  to  Shirey  of  any 
additional  sum  of  money,  he  then  executed  another 
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note  and  mortgage  securing  the  same  to  Whitaker  for 
the  snm  of  $166.91,  which  last  mentioned  note  and 
mortgage  was  made  to  mature  November  28, 1905;  that 
on  said  last  named  date  said  Shirey  made  a  payment 
of  $40  or  $45  upon  said  note  and  in  renewal  thereof 
executed  another  note  and  mortgage  securing  the  same 
for  the  sum  of  $166.91  maturing  February  28,  1906; 
that  on  March  2,  1906,  said  Shirey  in  renewal  of  the 
last  mentioned  note  and  mortgage  executed  two  notes 
aggregating  the  principal  sum  of  $233.10  payable  to 
Grace  Cunningham  on  August  20,  1906,  and  also  then 
executed  a  chattel  mortgage  securing  said  notes ;  that 
Grace  Cunningham  then  made  no  loan  of  any  money 
to  said  Shirey  and  that  said  notes  were  made  payable 
to  her  to  serve  some  purpose  of  Wolf  or  Whitaker; 
that  on  July  30, 1906,  Shirey  executed  two  notes  pay- 
able to  the  order  of  Grace  Cunningham,  one  for  the 
sum  of  $32  payable  September  1,  1906,  and  one  for 
$251.10  payable  November  1, 1906,  together  with  a  chat- 
tel mortgage  securing  the  payment  of  said  notes,  which 
said  notes  and  mortgage  were  given  in  renewal  of  the 
notes  maturing  August  20, 1906,  and  included  a  charge 
of  $50  as  commission  for  procuring  a  renewal  of  said 
last  mentioned  notes ;  that  on  October  31,  1906,  and  in 
renewal  of  the  two  notes  dated  July  30, 1906,  payable  to 
Grace  Cunningham,  said  Shirey  executed  a  note  for  the 
sum  of  $201.10  payable  to  W.  H.  Whitaker,  on  March 
1,  1907,  together  with  a  chattel  mortgage  securing  the 
same,  and  also  then  paid  to  Wolf  $138.32  to  be  applied 
as  a  payment  upon  the  note  maturing  November  1, 
1906;  that  on  February  28,  1907,  said  Shirey  executed 
two  notes  payable  to  W.  H.  Whitaker,  one  for  $53.43 
due  March  28,  1907,  and  the  other  for  $200  due  July 
1, 1907,  together  with  a  chattel  mortgage  securing  said 
notes,  which  said  notes  and  mortgage  were  given  in 
renewal  of  the  notes  maturing  March  1,  1907,  and  in- 
cluded a  commission  of  about  $50  to  Wolf  or  Whitaker, 
or  both  of  them,  for  procuring  such  renewal ;  that  on 
July  2, 1907,  said  Shirey  executed  two  notes,  payable  to 
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W.  H.  Whitaker,  one  for  $115  due  October  1, 1907,  and 
the  other  for  $224.67  due  December  1,  1907,  together 
with  a  chattel  mortgage  securing  the  same,  which  notes 
and  mortgage  were  given  in  renewal  of  the  two  notes 
maturing  respectively  March  28,  1907,  and  July  1, 
1907,  and  included  an  additional  commission  for  pro- 
curing such  renewal ;  that  on  November  30,  1907,  said 
Shirey  executed  two  notes  payable  to  W.  H.  Whitaker, 
one  for  the  sum  of  $224.67  maturing  December  15, 

1907,  and  the  other  for  the  sum  of  $161.36  maturing 
December  30,  1907,  together  with  a  chattel  mortgage 
securing  said  notes,  which  notes  were  given  in  renewal 
of  the  two  notes  maturing  October  1,  1907,  and  De- 
cember 1, 1907,  respectively,  and  included  another  com- 
mission for  procuring  such  renewal;  that  on  December 
19,  1907,  said  Shirey  executed  three  notes  payable  to 
John  M.  Wolf,  one  for  the  sum  of  $161.36  due  January 
1,  1908,  one  for  the  sum  of  $44.44  due  February  15, 

1908,  and  one  for  the  sum  of  $224.67  due  January  10, 
1908,  together  with  a  chattel  mortgage  securing  the 
same,  which  said  notes  and  mortgage  were  given  in 
renewal  of  the  notes  maturing  December  15,  and  De- 
cember 30,  1907,  and  included  an  additional  charge  as 
a  commission  for  procuring  such  renewal.  The  notes 
and  mortgage  last  described  constitute  the  culmination 
of  the  financial  transactions  between  J.  A.  Shirey  and 
Wolf  and  Whitaker  and  are  the  notes  and  mortgage 
involved  in  this  litigation. 

It  is  established  by  the  evidence  beyond  contro- 
versy that  the  relation  of  principal  and  agent  existed 
between  Whitaker  and  Wolf  and  that  the  latter  with 
full  knowledge  of  all  the  facts  so  manipulated  the  trans- 
actions with  the  knowledge  of  Whitaker,  that  he  ap- 
peared alternately  in  the  role  of  principal  or  agent 
as  he  conceived  best  suited  his  purpose.  We  think  the 
jury  were  justified  in  finding  that  the  notes  in  question 
were  almost  wholly  tainted  with  usury  and  that  the 
tender  of  $20  made  by  J.  A.  Shirey  was  all  that  was 
legally  recoverable  thereon. 
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There  is  no  error  in  the  record  and  the  judgment 
of  the  Circuit  Court  will  be  affirmed. 

Affirmed. 


Sanli  E.  Bioe  et  aL,  AppeDeet,  ▼.  L.  C.  Bnigesi,  Appellaait 

1.  iNSTBucnoNs— 10^091  Tefiual  to  exclude  particiOar  counte  not 
euhjed  to  review.  In  order  to  save  for  review  the  propriety  of  the 
action  of  the  trial  court  in  refusing  to  exclude  from  the  jury  the 
particular  counts  of  a  declaration,  it  is  essential  that  a  peremptory 
instruction  limited  to  such  counts  shall  have  been  presented  and 
refused. 

2.  Vabiancb— 4oAe»  objection  to,  comee  too  late.  An  objection  of 
yariance  not  raised  in  the  trial  court  cannot  be  first  urged  on 
reriew. 

Trespass  on  the  case.  Appeal  from  the  Circuit  Court  of  Macon 
county;  the  Hon. William  C.  Johns,  Judge,  presiding.  Heard  in  this 
court  at  the  May  term,  1909.  Affirmed  on  remittitur.  Opinion  filed 
October  26,  1909. 

James  Hicks  and  A.  C.  Edie,  for  appellant;  Lb  Foii- 
0E£  &  Vail  and  Philup  L.  Millbb,  of  connsel. 

F.  B.  WiLBT  and  Whttlby  &  FrczaEBAiDy  for  ap- 
pellees. 

Mb.  Pbesidino  Justice  Baume  delivered  the  opinion 
of  the  court. 

This  is  a  suit  by  the  plaintiffs,  Sarah  E.  Bice  and 
C.  L.  Schellenger,  against  the  defendant,  L.  C.  Bur- 
gess, to  recover  damages  for  the  wrongful  taking  of 
certain  personal  property  in  whidi  the  plaintiffs 
daimed  a  two-thirds  interest  as  tenants  in  common  or 
joint  owners  with  the  defendant.  The  declaration  con- 
tains four  counts,  of  which  three  counts  in  trespass 
charge  the  defendant  with  having  wilfully  and  malic- 
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ibusly  taken  and  carried  away  one  linotype  machine, 
one  gasoline  engine  and  certain  books  of  acconnt, 
records  and  papers,  all  being  part  and  parcel  of  a  cer- 
tain newspaper  and  job  printing  plant  known  as  the 
Piatt  County  Pilot,  and  with  having  wrongfully  taken 
possession  of  and  locked  up  the  premises  m  whidi  said 
property  was  kept,  whereby  the  said  business  was  nec- 
essarily discontinued  and  mined;  and  one  count  in  case 
which  charges  that  the  same  property  had  been  leased 
by  the  plaintiffs  to  one  Kilbome  who  was  in  possession 
and  management  of  the  same,  and  that  the  defendant 
wrongfully  contriving  to  injure  the  reversionary  in- 
terest of  the  plaintiffs  therein  took  and  converted  the 
same  to  his  own  use  and  wrongfully  seized  and  locked 
up  the  office  in  which  said  business  was  conducted, 
whereby  the  said  newspaper  was  forced  to  suspend 
publication  and  the  said  business  became  a  total  loss 
to  the  plaintiffs.  A  trial  by  jury  in  the  Circuit  Court 
of  M^^^^  county  resulted  in  a  verdict  and  judgment 
against  the  defendant  for  $3281,  from  which  judgment 
he  prosecutes  this  appeal. 

It  is  first  urged  that  the  verdict  of  the  jury  is  against 
the  manifest  weight  of  the  evidence.  A  detailed  review 
of  the  conflicting  evidence  in  the  case  would  necessarily 
extend  this  opinion  beyond  reasonable  bounds.  There 
is  evidence  in  the  record  tending  to  show,  and  we  think 
the  jury  were  warranted  in  finding,  a  state  of  facts  sub- 
stantially  as  follows:  Prior  lo  July  1,  1905,  C.  H. 
Kilbome  and  his  father  were  the  owners  of  a  news- 
paper and  job  printing  plant  in  Monticello,  Illinois, 
known  as  the  Piatt  County  PUot,  which  plant  was 
equipped  with  a  cylinder  press,  two  job  presses,  a  paper 
cutter,  paper  folder,  gasoline  engine,  type,  office  fix- 
tures, paper  stock,  books  of  account  and  subscription 
books.  At  the  same  time  and  up  to  the  time  of  the 
transactions  here  involved  the  defendant  conducted 
a  rival  newspaper  in  Monticello,  known  as  the  Pi(xtt 
County  Republican.  On  July  1,  1905,  A.  R.  Spicer 
purchased  a  two-thirds  interest  in  the  Piatt  County 
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Pilot  from  the  father  of  C.  H.  Kilbome  and  the  busi- 
ness was  thereafter  conducted  by  C.  H.  Kilbome.  In 
September,  1905,  Kilbome  suggested  to  Spicer  the 
propriety  of  purchasing  a  linotyi)e  for  use  in  the  busi- 
ftiess,  which  machine  Kilbome  represented  could  be 
purchased  for  $1500,  and  further  represented  that  he 
had  on  hand  sufficient  money  belonging  to  the  business 
to  make  the  first  cash  payment  of  $250,  and  that  the 
remaraing  payments  could  be  made  out  of  the  proceeds 
of  the  business.  In  October  following,  Kilbome  pur- 
chased a  Merganthaler  Linotype  Junior,  No.  77,  for  the 
sum  of  $1500  payable  as  follows:  $250  in  cash  and 
thirty-four  notes  for  $35  each,  payable  monthly,  and 
one  note  for  $60,  which  notes  were  executed  by 
Kilbome  to  whom  a  bill  of  sale  for  the  linotype  was 
made,  and  Kilborne  executed  a  chattel  mortgage  on  the 
linotype  to  secure  the  payment  of  said  notes.  The 
linotype  was  installed  in  the  office  of  the  Pilot,  and 
three  or  four  employes,  whose  services  were  no  longer 
required  by  reason  of  the  purchase  of  the  linotype, 
were  discharged.  During  all  of  the  time  that  Kilbome 
managed  the  business  all  of  the  proceeds  of  such  busi- 
ness were  deposited  by  him  to  the»credit  of  his  indi- 
vidual account  at  the  bank.  In  September,  1906,  Spicer 
sold  a  one-sixth  interest  in  the  said  business,  including 
a  like  interest  in  the  linotype,  to  the  plaintiff  Schel- 
lenger,  who  assumed  to  pay  his  share  of  the  unpaid 
balance  on  the  purchase  price  of  the  linotype,  and  in 
December  following,  Spicer  sold  his  remaining  one- 
half  interest  in  the  business,  including  a  like  interest 
in  the  linotype,  to  one  McGinley,  who,  likewise,  as- 
sumed the  payment  of  his  share  of  the  unpaid  balance 
due  for  the  linotype.  On  January  1,  1907,  McGinley 
executed  a  lease  of  his  one-half  interest  in  the  busi- 
ness of  the  Piatt  County  Pilot  to  C.  H.  Kilbome  for 
a  term  of  one  year,  whereby  Kilbome  was  to  manage 
the  business  upon  the  following  terms :  First,  to  pay 
as  rent  therefor  at  the  end  of  each  and  every  month 
a  sum  of  money  equal  in  amount  to  7^4  %  of  the  entire 
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gross  income  of  the  business;  second,  to  pay  in  addi- 
tion thereto,  the  lessor's  one-half  part  of  certain  month- 
ly payments  due  on  the  linotype ;  third,  to  pay  all  other 
incidental  expenses  of  the  business  including  the  pre- 
mium upon  $3700  insurance  upon  the  plant.  It  was 
further  thereby  agreed  that  the  business  should  be  con- 
ducted as  the  individual  business  of  the  lessee,  and 
that  it  rwas  not  the  intention  of  either  party  thereto 
to  form,  a  partnership  relation  as  to  said  business. 
Shortly  after  the  execution  of  said  lease  Kilbome  pro- 
cured a  lease,  upon  like  terms,  from  the  plaintiff,  Schel- 
lenger,  of  the  latter 's  one-sixth  interest  in  the  prop- 
erty. On  August  21,  1907,  McGinley  sold  his  one-half 
interest  in  the  business,  including  a  one-half  interest 
in  the  linotype,  to  the  plaintiff,  Sarah  E.  Bice,  and  also 
assigned  to  her  his  lease  to  Kilbome.  In  August  or 
September,  1907,  the  defendant  Burgess  opened  nego- 
tiations with  McGinley  for  the  purchase  of  an  undi- 
vided two-thirds  interest  in  the  business  and  property, 
being  the  one-sixth  interest  owned  by  the  plaintiff, 
Schellenger,  and  the  one-half  interest  owned  by  Mc- 
Ginley, or  the  plaintiff  Sarah  B.  Bice,  and  Burgess 
was  then  informed  by  McGinley  that  the  linotype 
waa  a  part  of  the  property  of  the  business,  and  the 
negotiations  were  conducted  by  Burgess  upon  that  as- 
sumption. The  negotiations  between  Burgess  and  Mc- 
Ginley did  not  result  in  a  purchase  by  Burgess,  but 
on  November  2,  following,  Burgess  purchased  from 
Kilbome  the  latter 's  one-third  interest  in  the  business 
and  property  of  the  PUot  for  the  sum  of  $1000,  and 
assumed  by  such  purchase  to  acquire  the  entire  owner- 
ship of  the  linotype  upon  the  representation  of  Kil- 
bome that  the  linotype  was  his  individual  property. 
The  sale  by  Kilbome  to  Burgess  was  negotiated  and 
closed  about  midnight  on  Saturday,  November  2,  and 
on  the  following  Sunday  morning  Burgess  took  pos- 
session of  the  entire  business  and  property  of  the  Pilot, 
and  placed  a  padlock  on  the  door  of  the  building  where 
the  property  was  located  and  the  business  was  con 
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ducted.  The  building  in  question  was  owned  by  Digb- 
'  ton,  a  brother-in-law  of  Burgess,  who  claimed  a  bal- 
ance due  him  of  $225  for  unpaid  rent,  and  on  Saturday, 
November  2,  or  Monday,  November  4,  Dighton  caused 
a  distress  warrant  to  be  issued  to  recover  such  rent. 
Early  Monday  morning,  November  4,  Burgess  removed 
the  linotype  and  a  gasoline  engine  from  the  building 
and  installed  the  same  as  a  part  of  the  plant  of  the 
Piatt  County  Repiiblican  conducted  by  him  in  another 
building.  Thereafter,  on  the  same  day,  the  officer  hav- 
ing the  distress  warrant,  demanded  the  keys  to  the 
Dighton  building  from  Burgess  and  upon  receiving 
the  same  levied  the  warrant  upon  the  remaining  prop- 
erty in  the  building.  A  judgment  was  subsequently 
recovered  in  the  distress  proceeding  for  the  rent  in 
arrears,  and  special  execution  awarded  against  the 
property  levied  upon.  On  Wednesday,  November  6, 
McGinley  went  to  Monticello  and  demanded  of  Burgess 
that  he  return  the  linotype  and  gasoline  engine  to  the 
office  of  the  Pilot  Burgess  refused  to  comply  with 
the  demand  as  to  the  linotype  but  admitted  that  he 
was  liable  for  a  two-thirds  interest  in  the  gasoline 
engine.  In  explanation  of  his  conduct  in  placing  a 
padlock  on  the  office  of  the  Pilot  and  removing  the 
linotype  and  gasoline  engine,  which  were  necessary 
equipments  for  the  publication  of  the  PUot,  Burgess 
then  said  that  as  he  had  one  newspaper  to  look  after 
he  did  not  have  any  use  for  the  Pilot  and  did  not  care 
to  look  after  two.  Thereafter,  the  business  and  pub- 
lication of  the  Pilot  was  necessarily  discontinued  and 
ceased  to  exist  as  a  going  concern.  Kilbome  left 
Monticello  immediately  after  the  sale  of  his  interest 
to  Burgess,  and  so  far  as  the  record  discloses  has 
not  been  since  heard  from.  We  think  a  consideration 
of  these  facts  fully  justified  the  jury  in  finding  a  ver- 
dict for  the  plaintiffs. 

The  fact  that  some  of  the  payments  made  by  Kil- 
bome upon  the  purchase  price  of  the  linotype  were  the 
proceeds  of  money  borrowed  by  him  for  that  purpose 
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does  not  establish  his  ownership  of  the  machine.  The 
payments  so  made  by  him,  in  -part  at  least,  appeared 
in  the  books  kept  by  him  as  having  been  charged  against 
the  earnings  of  the  business,  and  as  he  kept  but  one 
bank  acconnt  and  that  in  his  own  name,  it  is  dearly 
inferable  from  his  fbandal  condition  that  he  nsed  the 
fimds  derived  from  the  business  for  his  i)ersonal  pur- 
poses and  any  money  he  may  have  borrowed  and  ap- 
plied in  payment  for  the  linotype  was  thus  used  by  him 
in  lieu  of  the  funds  derived  from  the  business  and 
whidi  he  had  misappropriated. 

It  is  next  urged  that  the  trial  court  erred  in  re- 
fusing to  direct  a  verdict  for  the  defendant  on  the 
trespass  counts  of  the  declaration.  The  failure  of  de- 
fendant to  preserve  this  question  for  review  by  proper 
motion  limiting  the  request  for  a  peremptory  instruc- 
tion to  the  counts  in  trespass,  precludes  the  necessity 
of  discussing  the  technical  rules  of  pleading  involving 
the  distinctions  between  trespass,  and  trover  and  tres- 
pass on  the  case,  urged  upon  our  attention  by  counsel 
for  defendant  No  question  of  variance  was  raised  in 
the  court  below,  and  the  case  was  tried  by  defendant 
upon  the  theory  that  there  was  a  right  of  recovery 
under  the  trespass  counts  of  the  dedaration,  to  which 
the  defendant  pleaded  the  general  issue.  It  is  now  too 
late  to  raise  the  questions  sought  to  be  raised  upon  that 
brandi  of  the  case. 

The  property  in  question  was  owned  by  the  several 
parties  in  interest  as  tenants  in  common  and  not  as 
partners,  and  in  such  case  the  right  of  the  plaintiffs  to 
resort  to  an  action  of  trespass  is  expressly  authorized 
l^  the  statute.    Bev.  Stat.  1906,  chap.  76,  sec.  2. 

As  to  the  fbal  contention  that  the  verdict  of  the  jury 
is  excessive  in  amount  we  are  satisfied  that  the  error 
in  that  respect  is  well  assigned.  While  the  conduct  of 
Burgess  justified  the  jury  in  awarding  punitive  dam- 
ages we  are  constrained  to  hold  that  they  exceeded  the 
limits  of  propriety,  in  that  respect  A  careful  consid- 
eration of  the  evidence  compels  us  to  the  condusion 
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that  the  valuation  of  $6000  put  upon  the  property  and 
business  of  the  Pilot  when  it  was  a  going  concern  by 
the  witness  Spicer,  is  largely  exaggerated.  The  cost 
price  of  the  linotype  was  $1500,  of  which  amount  about 
$450  was  still  unpaid,  and  the  value  of  the  gasoline 
engine  was  from  $75  to  $100.  We  are  persuaded  that 
no  inconsiderable  part  of  the  consequential  damages 
suffered  by  the  plaintiffs  by  reason  of  the  peremptory 
discontinuing  of  the  business  was  occasioned  by  the 
levying  of  the  distress  warrant  by  the  landlord 
Dighton. 

If  within  twenty  days  the  plaintiffs  will  remit  the 
excess  above  $2000  from  the  judgment,  the  judgment 
will  be  affirmed  for  that  amoimt,  otherwise  the  judg- 
ment will  be  reversed  and  the  cause  remanded. 

Affirmed  upon  remittitur. 

Remittitur  filed  and  judgment  aflSrmed  November 
3,  1909. 


Mattie  0.  Fitzgerald,  AdminiBtratriz,  Appellant,  v.  Cleveland, 
Cincinnati,  CMoago  ft  St.  Lonis  Sailway  Company,  AppeUee. 

Negligence— loTten  ctction  for  death  caused  hy  wrongful  act  may 
he  maintained  in  this  State,  If  the  plaintlff'B  intestate  Buffered  the 
injury  which  caused  his  death  in  a  sister  state,  was  thereafter  re- 
moved and  died  within  this  State,  his  personal  representatives  may 
maintain  in  this  State  an  action  upon  a  statute  existing  in  such 
sister  state  which  conferred  a  cause  of  action  because  of  the  neg- 
ligence which  resulted  in  such  death. 

Action  in  case  for  death  caused  by  alleged  wrongful  act.  Appeal 
from  the  Circuit  Court  of  Vermilion  county;  the  Hon,  James  W. 
Cbaig,  Judge,  presiding.  Heard  in  this  court  at  the  November  term, 
1908.    Reversed  and  remanded.    Opinion  filed  October  25,  1909. 

.    LiNDUBY,  Penwell  &  LiNDLEY,  for  appellant. 
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Geobgb  B.  Gillespib,  for  appellee;  K  J.  Hagknet, 
BJucLiNy  GnxESPiE  &  FrrzGEBAiD  and  BEiLBicK  & 
Mbskb,  of  oonnsel. 

Mb.  Pbesidino  Justigb  Baxtme  delivered  the  opinion 
of  the  court. 

This  is  a  suit  instituted  in  the  Circuit  Court  of 
Vermilion  county  by  Mattie  G.  Fitzgerald,  as  adminis- 
tratrix of  the  estate  of  her  deceased  husband,  Bruce  G. 
Fitzgerald,  against  the  Cleveland,  Cincinnati,  Chicago 
&  St.  Louis  By.  Co.,  to  recover  damages  for  wrong- 
fully causing  the  death  of  her  intestate.  The  declara- 
tion alleges  that  on  October  31, 1905,  the  deceased  was 
employed  by  the  defendant  as  a  brakeman  on  a  local 
freight  train  running  between  Indianapolis  and  Peoria ; 
that  a  statute  of  the  State  of  Indiana  then  in  force 
gave  a  right  of  action  to  the  legal  representatives  of 
any  employe  of  any  railroad  corporation  for  any  in- 
jury resulting  in  the  death  of  such  employe  by  reason 
of  any  defect  in  the  condition  of  ways,  works,  tools 
and  machinery  caused  by  the  negligence  of  the  corpora- 
tion or  by  some  person  entrusted  by  it  with  the  duty 
of  keeping  the  same  in  proper  condition,  and  the  sev- 
eral provisions  of  such  statute  are  set  out  in  full  in 
the  declaration.  The  declaration  further  alleges  that 
it  became  necessary  in  the  performance  of  his  duties 
for  the  deceased  to  use  the  hand-rail  or  grab-iron 
attached  to  the  rear  of  the  tender  of  the  locomotive 
which  was  then  hauling  one  of  the  defendant's  trains; 
that  said  grab-iron  was  so  misplaced  and  bent  down 
toward  the  tender  that  not  sufficient  space  was  left 
between  it  and  the  tender  to  enable  the  deceased  to  use 
the  same,  and  that  such  defective  condition  of  the  grab- 
iron  was  the  result  of  the  negligence  of  the  servants 
of  the  defendant  entrusted  by  the  defendant  with  the 
duty  of  keeping  the  same  in  proper  condition;  that 
while  the  deceased  was  in  the  performance  of  his  nec- 
essary duties  and  was  in  the  exercise  of  due  care  for 
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Lis  own  safety  he  attempted  to  catch  hold  of  said  grab- 
iron  and  by  reason  of  its  said  defective  condition  he 
was  unable  to  do  so  and  was  thereby  caused  to  fall 
raider  the  locomotive  and  was  so  injured  thereby  that 
he  died. 

The  evidence  introduced  on  behalf  of  the  plaintiff 
discloses  that  the  deceased  was  a  citizen  of  the  State 
of  Indiana;  that  the  wrongful  act,  neglect  or  default 
which  caused  his  death  occurred  in  the  State  of  Indiana 
and  that  immediately  after  his  injury  he  was  removed 
by  the  defendant  to  a  hospital  in  the  city  of  Danville 
in  the  State  of  Illinois,  where  he  died.  Such  evidence 
further  tends  to  prove  all  the  material  allegations  of 
plaintiff's  declaration.  At  the  close  of  the  plaintiff's 
evidence  the  trial  court  at  the  instance  of  the  defend- 
ant gave  to  the  jury  a  peremptory  instruction  to  find 
the  defendant  not  guilty  upon  the  ground  that  the 
statute  of  this  State  prohibited  the  bringing  of  this 
suit.  From  the  judgment  entered  upon  such  verdict 
the  plaintiff  prosecutes  this  appeal. 

The  propriety  of  the  action  of  the  trial  court  is 
justified  by  the  defendant  upon  the  authority  of  Crane 
V.  C.  &  W.  I.  E.  B.  Co.,  233  HI.  259,  where  it  was 
held  that  the  proviso  to  section  2  of  the  statute  of 
this  State  entitled  '^An  Act  requiring  compensation 
for  causing  death  by  wrongful  act,  neglect  or  default," 
was  intended  to  be  considered  in  connection  with  sec- 
tion 1  of  the  act  of  which  it  forms  a  part,  and  when 
so  considered  it  must  be  construed  to  mean  that  no 
action  shall  be  brought  in  this  State  to  recover  damages 
for  a  death  where  the  wrongful  act,  neglect  or  default 
causing  the  death  occurred  outside  of  this  State.  The 
proviso  there  referred  to  and  construed  by  the  court 
reads  as  follows:  ^^ Provided  further,  that  no  action 
shall  be  brought  or  prosecuted  in  this  State  to  recover 
damages  for  a  death  occurring  outside  of  this  State." 

At  common  law  no  right  of  action  existed  for  the 
recovery  of  damages  for  wrongful  death  and  such 
right  of  action  is  therefore  purely  a  creature  of  stat- 
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nte  law.  If  the  cause  of  action  in  the  case  at  bar  was 
predicated  upon  the  statute  of  the  State  of  Illinois 
authorizing  a  recovery  of  damages  for  wrongful  death 
the  decision  in  Crane  v.  C.  &  W.  I.  E.  B.  Co.,  supra, 
would  be  conclusive  against  the  plaintiff's  right  of 
recovery,  because  the  wrongful  act,  neglect  or  default 
which  occasioned  the  death  of  plaintiff's  intestate  oc- 
curred without  this  State,  but  the  decision  in  that  case 
has  no  reference  to  a  cause  of  action  for  wrongful 
death  predicated  upon  the  statute  of  a  sister  state, 
and  if  the  courts  of  this  State  may  entertain  jurisdic- 
tion of  a  cause  of  action  based  upon  the  statute  of  a 
sister  state  authorizing  a  recovery  of  damages  for 
wrongful  death  there  is  nothing  in  the  Crane  case 
which  prohibits  such  recovery.  The  language  employed 
in  the  decision  of  the  Crane  case  must  be  limited  in 
its  application  to  the  precise  question  which  was  then 
before  the  court,  viz:  the  proper  construction  to  be 
given  to  the  statute  of  the  State  of  Illinois  authoriz- 
ing a  recovery  of  damages  for  wrongful  death. 

The  statute  of  the  State  of  Indiana  on  which  the 
right  of  recovery  is  here  sought  is  the  same  statute 
in  substance  under  which  a  recovery  was  had  in 
C.  &  E.  I.  B.  E.  Co.  V.  Eouse,  178  HI.  132,  where  it 
was  held  that  the  provisions  of  such  statute  were  not 
repugnant  to  good  morals  or  natural  justice  or  prej- 
udicial to  the  best  interests  of  the  people  of  this  State, 
and  that  a  suitor  might  enforce  in  the  courts  of  this 
State  a  right  of  action  arising  under  such  statute.  The 
decision  in  the  Crane  case  properly  limited  and  ap- 
plied, in  no  wise  conflicts  with  the  decision  in  the  Eouse 
cAse,  and  the  judgment  of  the  court  in  the  latter  case 
is  conclusive  of  the  right  of  plaintiff  to  maintain  this 
action  in  the  courts  of  this  State. 

For  the  error  in  giving  the  peremptory  instruction 
the  judgment  of  the  Circuit  Court  is  reversed  and  the 
cause  remanded. 

Reversed  and  remanded. 
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William  Laiiuiny  Appellee,  ▼.  W.  D.  Pattenon  et  al..  Appellants. 

1.  Atiobnkt  and  cuxnt — character  of  privileged  oommunioatUmM, 
Communications  between  an  attorney  and  his  client  are  privileged, 
but  the  priyilege  is  that  of  the  client  and  not  of  the  attorney.  If 
the  client  waives  the  privilege  then  the  attorney  is  bound  to 
answer. 

2.  Attobnet  asd  olisnt — what  not  privileged  oommunictUions. 
The  rule  which  makes  communications  between  attorney  and  client 
privileged  is  not  one  which  will  enable  them  to  act  together  to 
perpetrate  a  fraud.  When  an  attorney  and  his  client  both  engage 
in  committing  a  wrongful  act,  the  client  cannot  prevent  a  dis- 
closure by  the  attorney  on  the  ground  that  the  latter  became  ac- 
quainted with  the  facts  connected  with  it  as  his  legal  adviser, 
but  the  attorney  may  be  required  to  disclose  whatever  act  was 
done  in  his  presence  towards  the  perpetration  of  the  fraud. 

3.  Instructions — must  not  give  undue  prominence  to  particular 
evidence.  An  instruction  is  erroneous  which  singles  out  and  gives 
undue  prominence  to  certain  evidence  introduced  by  one  of  the 
parties. 

4.  Appeals  and  ebbobs — what  cannot  be  assigned  as  error.  A 
party  on  appeal  cannot  urge  alleged  errors  which  concern  some  other 
party  not  complaining  thereof. 

Assumpsit.  Appeal  from  the  Circuit  Court  of  Moultrie  county; 
the  Hon.  Solon  Philbbick,  Judge,  presiding.  Heard  in  this  court 
at  the  May  term,  1909.  Reversed  and  remanded.  Opinion  filed 
October  25,  1909. 

E.  J.  MiLLEE^  for  appellants. 
Eden  &  Mabtin,  for  appellee. 

Mb.  Pbesiding  Justice  Baitme  delivered  the  opinion 
of  the  court. 

The  facts  necessary  to  an  understanding  of  the 
issues  involved  in  this  case  are  set  forth  in  the  opinion 
of  this  court  on  a  former  appeal.  Lanum  v.  Patterson, 
143  111.  App.  244.  Upon  the  second  trial  of  t'he  case 
there  was  a  verdict  and  judgment  against  the  defend- 
ants, makers  of  the  note  in  question,  for  $3266,  from 
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which  judgment  W.  D.  Patterson  and  Leona  D.  Patter- 
son, the  principal  makers  of  the  note,  prosecute  this 
apx)eal. 

The  principal  defense  interposed  by  the  defendants 
relates  to  the  alleged  change  in  the  amonnt  of  attor- 
ney's fee  from  $100  to  $400  in  the  warrant  to  confess 
judgment,  which  change  it  is  claimed  by  the  defend- 
ants was  made  with  the  knowledge  and  consent  of  the 
plaintiff  in  pursuance  of  an  agreement  between  the 
plaintiff  and  his  attorney,  George  A.  Sentel,  whereby 
the  attorney's  fee  of  $400,  as  was  provided  by  the 
warrant  in  its  alleged  altered  form,  was  to  be  divided 
between  the  plaintiff  and  his  said  attorney. 

George  A.  Sentel,  who  acted  as  attorney  for  plaintiff 
when  the  judgment  by  confession  was  entered  upon  the 
note,  which  judgment  was  subsequently  opened  up,  was 
not  a  witness  upon  the  former  trial  of  the  case,  but 
upon  the  second  trial,  when  called  as  a  witness  by  the 
defendants,  he  testified  that  he  changed  the  amount  of 
attorney's  fee  in  the  cognovit  from  $100  to  $400  im- 
mediately before  the  entry  of  judgment  by  confession, 
and  that  the  plaintiff  was  present  when  such  change 
was  made.  Plaintiff  by  his  counsel  then  waived  any 
objection  to  the  testimony  of  Sentel  upon  the  ground 
that  it  was  a  privileged  communication  between  at- 
torney and  client,  and  thereupon,  the  witness  was 
asked,  what,  if  anything,  was  said  between  himself 
and  the  plaintiff  about  a  division  of  the  $400  attorney's 
fees,  and  the  witness  refused  to  answer  the  question 
ui)on  the  ground  that  it  involved  a  privileged  com- 
munication between  himself  and  his  client,  the  plaintiff. 
The  trial  court  then  informed  the  witness  that  he 
need  not  answer  the  question  unless  he  desired  so  to 
do,  and  the  witness  signified  his  desire  not  to  answer. 
Thereafter,  other  questions  of  similar  import  and  re- 
lating to  the  knowledge  of  the  plaintiff  that  the  amount 
of  the  attorney's  fee  included  in  the  judgment  was 
$400,  were  asked  the  witness  and  upon  his  signifying 
a  desire  not  to  answer  the  same,  the  court  ruled  that 
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he  did  not  have  to  answer.  Subsequently,  upon  the 
motion  of  counsel  for  plaintiff  the  court  excluded  from 
the  jury  all  the  testimony  of  the  (witness  Sentel  with 
reference  to  the  cognovit  and  the  change  in  the  amount 
of  attorney's  fee  thereon.  The  action  of  the  court  in 
the  respects  indicated  was  erroneous. 

Oonmiunications  between  an  attorney  and  his  client 
are  privileged,  but  the  privilege  is  that  of  the  client 
and  not  of  the  attorney.  People  v.  Barker,  56  111.  299; 
Wood  V.  Thomly,  58  HI.  464.  The  plaintiff  having 
waived  the  privilege  which  protected  the  communica- 
tions with  his  attorney,  Sentel,  from  disclosure,  Sentel 
could  not  avail  himself  of  the  privilege  and  refuse  to 
answer  questions  relating  to  such  communications. 
Furthermore,  there  is  a  well-established  exception  to 
the  general  rule  that  communications  between  an  at- 
torney and  his  client  are  privileged.  In  this  case  it 
is  claimed  on  the  part  of  the  defendants  that  the 
alteration  in  the  warrant  of  attorney  whereby  the 
amount  of  attorney's  fee  was  raised  from  $100  to  $400 
was  made  by  Sentel  with  the  knowledge  and  consent 
of  the  plaintiff,  and  with  the  understanding  or  agree- 
ment between  Sentel  and  the  plaintiff  that  the  amount 
recovered  as  attorney's  fees  should  be  divided  between 
them.  This,  if  true,  was  a  fraud  upon  the  defendants, 
to  which  fraud  Sentel  was  a  party  and  directly  inter- 
ested in  the  transaction. 

In  his  exhaustive  work  on  Evidence,  Mr.  Wigmore 
says:  "All  reasons  in  favor  of  privilege  cease  to 
operate  at  a  certain  point,  namely,  where  the  desired 
advice  refers  not  to  prior  wrong  doing  but  to  future 
wrong  doing."    4  Wigmore  on  Evidence,  sec.  2298. 

In  23  Am.  and  Eng.  Ency.  of  Law,  2d  Ed.  76,  numer- 
ous authorities  are  cited  in  support  of  the  statement 
in  the  text,  that  when  the  attorney  and  client  both 
engage  in  committing  a  wrongful  act  the  client  cannot 
prevent  a  disclosure  on  the  ground  that  the  latteif*  be- 
came acquainted  with  the  facts  connected  with  it  as 
his  legal  adviser. 
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In  10  Enc.  of  Evidence,  292^  cases  are  collated  in 
support  of  the  rule  that^  ^^In  cases  where  the  attor- 
ney is  a  party  to  the  transaction  in  regard  to  which 
commnnications  were  made  the  rule  does  not  apply." 

In  Matthews  v.  Hoagland,  48  N.  J.  Eq.  455,  it  was 
said :  "In  the  case  of  fraud  if  it  is  affected  by  the  co- 
operation of  the  attorney,  it  falls  within  the  rale  as  to 
•crime,  for  their  consultation  to  carry  it  out  is  a  con- 
spiracy, which  on  its  accomplishment  by  the  commis- 
sion of  the  overt  act,  becomes  criminal  and  an  indicta- 
ble offense/'  In  Dudley  v.  Beck,  3  Wis.  246,  it  was 
held  that  a  fraudulent  agreement  between  client  and 
attorney  to  act  together  was  not  privileged. 

In  Coveney  v.  Tannahill,  1  Hill  (N.  T.)  33,  it  was 
said:  **Now  if  the  plaintiff  consulted  counsel  before 
hand  as  to  the  means,  the  expediency,  or  the  conse- 
quences of  committing  such  a  fraud,  his  comimunica- 
tions  may,  perhaps,  be  privileged;  and  they  are  clearly 
so,  as  to  what  he  may  have  said  to  counsel  since  the 
wrong  was  done.  But  the  attorney  may,  I  think,  be  re- 
quired to  disclose  whatever  act  was  done  in  his  pres- 
ence towards  the  perpetration  of  the  fraud.  One  who 
is  charged  with  having  done  an  injury  to  another,  either 
in  his  person,  his  fame,  or  his  property,  may  freely 
communicate  with  his  coxmsel,  without  danger  of  hav- 
ing his  confidence  betrayed  through  any  legal  agency. 
But  when  he  is  not  disclosing  what  has  already  hap- 
pened, but  is  actually  engaged  in  committing  the  wrong, 
he  can  have  no  privileged  witness.  See  the  remarks 
of  Ld.  Brougham  in  Greenough  v.  Gaskell,  1  Myln.  &  K. 
98.'' 

The  relaxation  of  the  rule  in  the  respect  indicated 
is  not  in  contravention  of  sound  public  policy,  but 
rather  tends  to  the  maintenance  of  a  higher  standard 
of  professional  ethics,  by  preventing  the  relation  of 
attorney  and  client  from  operating  as  a  cloak  for 
fraud. 

We  have  examined  the  other  errors  assigned  upon 
the  rulings  of  the  trial  court  as  to  the  admissibility 
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of  certain  evidence  and  find  nothing  therein  hannfnl 
to  the  plaintiff,  or  which  merits  any  discassion. 

The  fifth  insljmction  given  at  the  reqnest  of  plaintiff 
is  inartificially  drawn  and  was  calculated  to  mislead  the 
jury  to  the  prejudice  of  the  principal  makers  of  the 
note,  the  appellants  here,  in  that  it  inf  erentially  author- 
ized  a  finding  against  all  the  defendants  if  the  alleged 
alterations  in  the  note  were  made  with  the  knowledge 
of  the  surety,  Woodruff,  or  were  ratified  by  him. 

The  first  instruction  tendered  by  the  defendants  im- 
properly singled  out  and  gave  undue  prominence  to 
certain  evidence  introduced  on  their  behalf,  and  was 
properly  modified  by  striking  out  such  improper  mat- 
ter. The  defendants  could  not  have  been  prejudiced 
by  the  modification  of  the  third  instruction  tendered 
on  their  behalf,  and  that  instruction  properly  present- 
ed the  issue  which  the  defendants  sought  to  have  pre- 
sented by  their  second  instruction,  which  was  properly 
refused  because  it  assumed  the  existence  of  a  contro- 
verted issue  of  fact  in  the  case. 

The  defendant,  B.  P.  Woodruff,  who  is  the  surety 
upon  the  note,  is  not  complaining  of  the  judgment  and 
the  action  of  the  court  in  modifying  and  refusing  cer- 
tain instructions  tendered  on  his  behalf  does  not  con- 
cern the  other  defendants,  the  appellants  here,  as  no 
claim  is  made  that  such  action  was  prejudicial  to  them. 

For  the  error  in  excluding  evidence  proper  to  be 
considered  by  the  jury  the  judgment  is  reversed  and 
the  cause  remanded. 

Reversed  and  remanded. 

Mr.  Justice  Philbbick  took  no  part. 
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Emiu  WMchoWy  AppeUeei  v.  KeDj  Coal  Company,  AppeDant 

L  YAXLAxcEa—iohen  objection  to,  come$  too  UUe,  An  objection  of 
Tariance  not  raised  in  the  trial  court  cannot  be  first  urged  on 
review. 

2.  MiNBs  Ain>  MnvEBB  Act— ^ftat  not  defense.  Contributory  neg- 
ligence is  no  bar  to  an  action  instituted  under  the  Mines  and  Miners 
Act 

3.  CoiTDucT  or  ooxjKBZL—^hen  not  saved  for  review.  If  complaint 
is  made  on  appeal  of  remarks  of  counsel  made  in  argument  to 
the  jury,  a  ruling  should  be  obtained  thereon;  otherwise  their  pro- 
priety is  not  saved  for  review. 

Action  in  case  for  death  caused  by  alleged  wrongful  act  Appeal 
from  the  Circuit  Court  of  Vermilion  county;  the  Hon.  B.  R.  E.  Knc- 
BBouoH,  Judge,  presiding.  Heard  in  this  court  at  the  May  term,  1909. 
AffirmeC     Opinion  filed  October  25,  1909. 

O.  M.  JoNSB  and  Chables  Tboup^  for  appellant; 
Ma8tin  &  SHBBiiOCKy  of  counsel. 

Kktotak  &  GuNN  and  H,  Ernest  Hutton,  for  ap- 
pellee. 

Mb.  Pbbsiding  Justice  Battmb  delivered  the  opinion 
of  the  conrt. 

In  this  suit  the  plaintiff,  Emma  Waschow,  recovered 
a  verdict  and  judgment  against  the  Kelly  Coal  Com- 
pany for  $3125,  as  damages  for  the  death  of  her  hns- 
band,  Herman  Waschow,  occasioned,  as  it  is  alleged, 
by  the  wilfnl  failure  of  tiie  defendant  to  comply  with 
certain  provisions  of  the  Mines  and  Miners  Act.  The 
declaration  contains  two  counts.  The  first  count  al- 
leges that  the  deceased  was  employed  by  defendant 
in  its  coal  mine  as  a  mule  driver,  and  that  in  the  course 
of  such  employment  it  was  customary  for  the  driver 
to  ride  upon  the  front  part  of  the  car,  just  back  of 
the  animal  drawing  the  same;  that  in  the  performance 
of  his  duty  it  was  necessary  for  the  deceased  to  be 
in  and  to  pass  along  a  certain  entry  in  said  mine  with 
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a  loaded  car  of  coal,  from  a  point  near  the  entrance 
of  room  20  off  said  entry,  down  said  entry  and  past 
room  17  to  the  bottom  of  said  mine;  that  there  was  a 
steep  incline  in  said  entry  from  room  20  to  room  17, 
and  that  the  track  was  laid  so  close  to  the  rib  side  of 
the  entry  that  there  was  no  room  for  a  driver  to  dis- 
mount from  a  passing  car  on  said  rib  side;  that  on 
the  opposite  or  gob  side  of  said  entry  were  large 
quantities  of  gob,  stone,  slate  or  refuse  matter,  piled 
so  close  to  said  track  and  so  high  and  near  to  the 
entrance  to  the  room-necks  turned  off  said  entry,  that 
a  driver  on  a  car  driving  dofwn  said  entry  had  no  place 
on  said  gob  side  where  he  could  dismount  from  said 
car  without  injury  to  himself;  that  on  the  rib  side  of 
said  entry  opposite  room  18  a  cross-cut  had  been  filled 
up  with  rock  and  debris  so  that  a  driver  could  not  es- 
cape in  said  cross-cut,  all  of  which  constituted  an  un- 
safe and  dangerous  condition  in  said  mine,  and  which 
said  unsafe  and  dangerous  condition  had  existed  for 
many  weeks  and  was  well  known  to  the  defendant; 
that  the  defendant  disregarding  its  duty  wilfully  and 
knowingly  permitted  the  deceased  to  enter  said  mine 
and  to  pass  along  and  work  in  said  entry  at  said  place 
without  then  and  there  being  under  the  direction  of 
its  miae  manager  while  said  mine  and  said  entry  was 
in  an  unsafe  and  dangerous  condition ;  that  while  the 
deceased  in  the  usual  course  of  his  employment  was 
riding  on  a  car  loaded  with  coal  down  said  incline 
in  said  entry,  near  the  entrance  of  room  18,  he  attempt- 
ed to  dismount  from  said  car  and  because  of  such 
unsafe  and  dangerous  condition  was  thereby  crushed 
and  injured,  so  that  he  died,  etc.  The  second  count 
of  the  declaration  is  substantially  the  same  as  the  first, 
except  that  it  alleges  that  the  deceased  was  caught  and 
crushed  between  the  car  and  the  gob  side  of  the  entry. 
It  is  not  seriously  urged  by  defendant  that  an  unsafe 
and  dangerous  condition  was  not  shown  by  the  evidence 
to  exist  in  the  miae,  substantially  as  is  alleged  in  the 
declaration,  but  it  is  insisted  that  such  unsafe  and  dan- 


Digitized  by 


Google 


Thibd  EtasTRiCT— Ootobbb,  1909.  43 

Wa^ichow  y.  Kelly  Coal  Oompany,  161  111.  App.  41. 

gerous  condition  was  not  shown  to  have  been  the  proxi- 
mate cause  of  the  injury  to  the  deceased.  There  was 
no  eye  witness  to  the  accident.  The  evidence  tends 
to  show  that  at  the  time  of  his  injury  the  deceased 
was  driving  a  mule  hitched  to  a  loaded  car  of  coal 
down  the  incline  in  entry  No.  8  southwest  in  defend- 
ant's mine;  that  immediately  before  the  deceased  was 
found  upon  the  track,  with  his  head  in  the  middle 
of  the  track  and  his  feet  toward  the  rib  side  of  the 
entry,  a  noise  was  heard  which  indicated  that  the  mule 
was  running  away;  that  the  injury  to  the  deceased 
which  resulted  in  his  death  consisted,  as  described  by 
the  attending  physician,  in  a  fracture  of  the  pelvis 
about  two  inches  to  the  left  of  the  center,  whereby  the 
left  fragment  of  the  pelvis  penetrated  the  bladder;  that 
there^as  no  discoloration  of  the  frontal  tissues  of  the 
body  of  the  deceased,  and  that  the  injury  indicated  that 
the  body  of  the  deceased  had  been  forcibly  crushed, 
not  by  a  direct  blow,  but  by  some  object  in  motion  or 
by  some  object  striking  the  body  while  in  motion.  One 
witness  called  on  behalf  of  the  defendant  testified  that 
he  saw  the  deceased  immediately  after  the  accident, 
and  that  in  answer  to  an  inquiry  by  the  witness  as  to 
how  the  accident  happened,  the  deceased  said :  **  Well, 
when  I  wag  coming  over  the  hill  there,  that  big  hill  on 
the  8th  south,  the  mule  kicked  me  off  the  chain. '*  The 
character  of  the  injury  inflicted  upon  the  deceased  and 
which  resulted  in  his  death,  clearly  indicates  that  it 
was  caused  by  his  being  crushed  between  the  moving 
car  and  a  protruding  rock  on  the  rib  side  of  the  entry, 
and  not  by  the  kicking  of  the  mule.  If  the  deceased 
was  kicked  by  the  mule,  and  thereby  voltmtarily  or  in- 
voluntarily dismounted  from  the  car,  and  the  injury 
which  resulted  in  his  death  was  caused  by  his  being 
crushed  in  the  manner  above  indicated,  the  plaintiff 
was  entitled  to  recover. 

No  question  of  variance  was  raised  upon  the  trial 
and  defendant  cannot  raise  that  question  on  this  ap- 
peal.   Whether  or  not  the  wilful  failure  of  defendant 
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as  alleged  in  the  declaration  was  the  proximate  cause 
of  the  death  of  the  deceased,  was  a  question  of  fact 
for  the  jury  and  the  trial  court  did  not  err  in  refusing 
to  give  the  peremptory  instruction  offered  by  the  de- 
fendant, nor  are  we  disposed  to  hold  that  the  finding 
of  the  jury  upon  that  issue  was  unwarranted  by  the 
evidence.  The  case  of  Olson  v.  Kelly  Coal  Co.,  236  HI, 
502,  is  in  point  upon  the  question  of  proximate  cause 
involved  in  the  case  at  bar. 

As  contributory  negligence,  if  any,  on  the  part  of 
the  deceased,  is  no  bar  to  a  recovery  by  the  plaintiff 
in  this  action,  the  trial  court  did  not  err  in  excluding 
evidence  offered  by  the  defendant  to  the  effect  that  the 
deceased  was  informed  or  had  knowledge,  prior  to  his 
injury,  of  the  vicious  habits  of  the  mule. 

The  declaration  alleges  all  the  facts  requisite  to  a 
recovery  by  plaintiff,  and  it  was  not  reversible  error 
to  give  the  fifth  instruction  offered  at  her  instance. 

Complaint  is  made  by  the  defendant  of  certain  re- 
marks of  counsel  for  the  plaintiff  in  their  argument 
to  the  jury.  This  assignment  of  error  is  not  properly 
preserved  for  review  because  of  the  failure  of  counsel 
for  defendant  to  obtain  a  ruling  by  the  trial  court 
upon  the  propriety  of  the  language  used  in  the  argu- 
ments. McCann  v.  The  People,  226  HI.  563;  Lipsey 
V.  The  People,  227  HI.  364.  A  consideration,  however, 
of  the  language  complained  of  suggests  that  while  it 
may  in  some  instances  have  exceeded  the  limits  of 
strict  propriety  it  was  not  sufficiently  intemperate  to 
have  affected  the  verdict  of  the  jury  under  the  evi- 
dence in  the  case. 

The  record  is  free  from  error  prejudicial  to  the  de- 
fendant and  the  judgment  of  the  Circuit  Court  will  be 
affirmed. 

Affirmed. 
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H.  B.  Hoffett,  Administrator,  Plaintiff  in  Error,  ▼.  Cleveland, 
Cincinnati,  Chicago  &  St.  LoniB  Bailway  Company  et  aL, 
Defendants  in  Error. 

IiTBTEUcnoNS — When  erroneous  will  not  reverm.  Notwithstanding 
instmctiODB  may  be  subject  to  just  criticism  the  judgment  will 
not  be  reversed  and  a  new  trial  awarded  if  the  verdict  is  clearly 
right 

Action  in  case  for  death  caused  by  alleged  wrongful  act  Error 
to  the  Circuit  Court  of  Edgar  county;  the  Hon.  E.  R.  E.  Kimbbouoh, 
Judge,  presiding.  Heard  in  this  court  at  the  May  term,  1909.  Af- 
firmed.   Opinion  filed  October  25, 1909. 

F.  W.  DuNDAs  and  H.  S.  Tanner,  for  plaintiff  in 
error. 

Geobge  B,  Gillespie,  for  defendants  in  error ;  L.  J. 
Hackney,  Hamlin,  Gillespie  &  Fitzgebald  and  Fbank 
T.  O'Haib,  of  counsel 

Mb.  Pbbsiding  Justice  Batjmb  delivered  the  opinion 
of  the  court. 

This  was  a  suit  by  M.  B.  Moffett,  administrator  of 
the  estate  of  Silas  Moffett,  deceased,  against  the  Cleve- 
land, Cincinnati,  Chicago  and  St.  Louis  By.  Co.  and 
The  Cairo,  Vincennes  and  Chicago  By.  Co.,  to  recover 
damages  for  wrongfully  causing  the  death  of  plain- 
tiff's intestate  at  a  public  crossing  in  the  village  of 
Kansas.  Four  grounds  of  recovery  are  alleged  in  the 
declaration:  First,  that  the  defendants  approached 
the  crossing  in  question  at  a  dangerous  rate  of  speed 
at  a  time  when  a  view  of  such  crossing  was  wholly 
obstructed;  second,  that  the  defendants  were  running 
their  train  at  a  greater  rate  of  speed  than  ten  miles 
an  hour,  in  violation  of  the  village  ordinance;  third, 
that  the  defendants  were  negligent  in  failing  to  give 
proper  warning  signals  of  the  approach  of  said  train; 
and  fourth,  that  the  defendants  negligently  failed  to 
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maintain  at  such  crossing  a  watchnaan  or  flagman,  to 
warn  persons  attempting  to  cross  of  the  danger  inci- 
dent thereto.  Upon  the  trial  by  jnry  there  was  a  verdict 
in  favor  of  the  defendants  and  judgment  against  plain- 
tiff for  costs,  to  reverse  which  judgment  the  plaintiff 
prosecutes  this  writ  of  error. 

The  only  ground  relied  upon  for  a  reversal  of  the 
judgment  is  the  alleged  erroneous  action  of  the  trial 
court  in  giving  certain  instructions  offered  on  behalf 
of  the  defendants. 

The  uncontroverted  evidence  bearing  upon  the  ques- 
tion of  the  exercise  by  the  deceased  of  due  care  for 
his  own  safety,  discloses  that,  about  11 :15  o'clock  in  the 
forenoon  of  June  1,  1906,  the  deceased  was  driving 
south  on  Front  street  toward  the  railroad  crossing, 
and  stopped  at  a  point  about  sixty  feet  north  of  the 
crossing  to  permit  a  freight  train  which  was  then  mov- 
ing east  upon  a  switch-track  to  clear  such  crossing; 
that  while  the  deceased  was  still  waiting  or  immedi- 
ately after  the  freight  train  had  cleared  the  crossing, 
and  he  had  started  to  drive  south,  he  was  told  by  the 
witness  Boyer  not  to  undertake  it,  that  he  couldn't 
make  it,  because  he  (the  witness)  could  hear  a  train 
coming  which  he  could  not  see,  €md  the  deceased  re- 
plied, *'I  believe  I  can''  and  proceeded  toward  the 
crossing;  that  as  the  deceased  drove  on  the  north 
switch  track  a  brakeman  at  the  switch  target  waved 
his  hand  and  shouted  to  the  deceased  to  stop,  but  the 
deceased  gave  no  heed  to  the  warning  and  drove  upon 
the  main  track  where  he  was  struck  by  a  passenger 
train  coining  from  the  east,  and  killed.  This  evidence 
conclusively  establishes  the  contributory  negligence 
of  the  deceased  and  precludes  a  recovery  in  the  case. 
While  some  of  the  instructions  given  at  the  instance 
of  the  defendants  are  inaccurate  and  erroneous,  and 
would  require  a  reversal  of  the  judgment  if  the  evi- 
dence bearing  upon  the  issue  of  due  care  by  plaintiff's 
intestate  was  conflicting,  the  giving  of  such  instruc- 
tions cannot  have  harmed  the  plaintiff,  because  any 
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verdict  which  the  jury  might  have  returned  against  the 
defendants  would  be  set  aside  by  this  court  as  not  being 
supported  by  the  evidence,  and  any  judgment  rendered 
on  such  verdict  would  be  reversed  with  a  finding  of 
fact  that  the  deceased  was  guilty  of  negligence  which 
contributed  to  his  death.  It  would  serve  no  useful 
purpose  to  review  in  detail  the  several  instructions 
upon  which  error  is  properly  assigned.  What  was  said 
in  Daily  v.  Boudreau,  231  HI.  228,  may  be  appropriate- 
ly quoted  as  applicable  here:  **The  judgment^  how- 
ever, should  not  be  reversed  and  a  new  trial  awarded 
if  the  verdict  and  judgment  were  clearly  right  and 
the  plaintiff  could  not  succeed  upon  another  trial.'' 
It  follows  that  the  judgment  of  the  Circuit  Court 
must  be  af&rmed. 

Affirmed. 


John  T.  Fierce,  Appellee;  v.  The  Decatur  Coal  Company,  Appellant. 

1.  BviDENOB— 4(?7i6n  Bhowing  conditionB  after  accident  inoompe- 
tent.  Held,  that  It  was  prejudicial  error  to  permit  testimony  as  to 
the  condition  of  a  platform  15  months  after  the  date  of  the  Injury 
to  the  plaintiff. 

2.  Instbuctions — tohen  containing  abstract  propoaitioM  of  Jaw 
ground  for  reversal.  Instructions  which  are  abstract  In  form  and  cal- 
culated to  mislead  are  ground  for  reversal. 

3.  Instbuctions — must  not  asBvme  facts  in  dispute.  An  Instruc- 
tion which  assumes  that  an  alleged  defective  and  dangerous  condi- 
tion of  a  platform  was  due  to  a  latent  defect,  when  such  question 
was  In  issue  in  the  cause,  is  erroneous  and  ground  for  reversal. 

4.  Master  and  servant— obH^ration  of  latter  to  exercise  care. 
While  the  law  casts  the  duty  upon  the  master  to  exercise  reasonable 
care  to  Inspect  the  place  where  a  servant  is  directed  to  work,  such 
duty  of  inspection  does  not  Justify  a  servant  in  closing  his  eyes 
and  relying  upon  such  Inspection  by  the  master,  when  by  the  exer- 
cise of  ordinary  care  on  the  part  of  the  servant  he  might  have 
discovered  the  existence  of  an  unsafe  and  dangerous  condition. 
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Action  In  case  for  personal  Injuries.  Appeal  from  the  Circuit 
Court  of  Macon  county;  the  Hon.  W.  G.  Cochran,  Judge,  presiding. 
Heard  in  this  court  at  the  May  term,  1909.  Reyersed  and  remanded. 
Opinion  filed  October  25,  1909. 


Lb  Fobgee  I&  Vail,  for  appellant. 

Charles  M.  Bobchebs  and  Buckingham  &  Gbat,  for 
appellee. 

Mb.  Pbbsiding  Jtjstiob  Baume  delivered  the  opinion 
of  the  court. 

On  June  24,  1907,  the  plaintiff  who  was  then  em- 
ployed by  the  defendant  as  a  carpenter,  was  directed 
by  John  Fahey,  a  top  boss  in  the  employ  of  the  de- 
fendant, to  remove  an  old  and  abandoned  coal  chute 
on  the  northwest  comer  of  a  large  wooden  platform 
constructed  of  heavy  timbers  covered  with  elm  planks, 
and  while  so  engaged  necessarily  stepped  upon  one  of 
said  planks  which  by  reason  of  its  decayed  condition 
then  broke  and  precipitated  the  plaintiff  a  distance  of 
twenty-four  feet  to  the  ground,  causing  the  injury  com- 
plained of.  The  principal  ground  of  negligence  al- 
leged in  the  declaration  and  relied  upon  for  a  recovery, 
was  the  failure  of  the  defendant  to  exercise  reasonable 
care  to  provide  the  plaintiff  with  a  reasonably  safe 
place  in  which  to  work.  A  trial  of  the  case  resulted 
in  a  verdict  and  judgment  gainst  the  defendant  for 
the  sum  of  $2500. 

As  the  judgment  must  be  reversed  for  errors  of  law, 
we  refrain  from  a  discussion  of  the  evidence  in  the 
case. 

It  was  error  prejudicial  to  the  defendimt  to  permit 
the  witnesses  Charles  Bordman  and  Archie  Archer  to 
testify  to  the  condition  of  the  platform  in  August, 
1908,  fifteen  months  after  the  injury  to  the  plaintiff. 
The  time  when  said  witnesses  examined  the  platform 
was  too  remote  from  the  date  of  the  injury  to  make 
their  testimony  admissible. 
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The  first  and  second  instructions  given  at  the'  in- 
stance of  the  plaintiff  are  abstract  in  form  and  were 
calculated  to  mislead  the  jury.  As  relating  to  the  first 
instruction  it  may  be  said  that  while  the  law  casts  the 
duty  upon  the  master  of  exercising  reasonable  care 
to  inspect  the  place  where  a  servant  is  directed  to 
work,  such  duty  of  inspection  does  not  justify  the  ser- 
vant in  closing  his  eyes,  and  relying  upon  such  inspec- 
tion by  the  master,  when  by  the  exercise  of  ordinary 
care  on  his  part  the  servant  might  have  discovered  the 
existence  of  an  unsafe  and  dangerous  condition.  The 
second  instruction  assumes  that  the  alleged  defective 
and  dangerous  condition  of  the  platform  was  due  to  a 
latent  defect,  and  the  third  instruction  given  at  the 
instance  of  the  plaintiff  is  subject  to  the  same  criticism. 
The  sixth  instruction  given  at  the  request  of  the  plain- 
tiff, which  directed  a  verdict,  failed  to  inform  the  jury 
that  the  plaintiff  was  chargeable  with  knowledge  of 
the  condition  of  the  platform  which  he  might  have  ac- 
quired by  the  exercise  of  reasonable  care  on  his  part. 

For  the  errors  indicated  the  judgment  of  the^  Cir- 
cuit Court  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


Lizzie   Busing,    Appellee,    v.    Modern    Woodmen   of   America, 

Appellant. 

Insubance — effect  of  waiver  of  one  defense  upon  another  kindred 
defense.  Bren  though  a  waiver  of  a  defense  predicated  upon  the 
ezcessiye  use  of  intoxicating  liquors  may  be  established,  yet  such 
a  walyer  does  not  extend  to  and  include  the  separate  and  distinct 
defense  predicated  upon  the  death  of  the  Insured  haying  resulted 
dlrectty  or  indirectly  from  his  intemperate  use  of  intoxicating  li- 
quors. 

AMumpsit    Appeal  from  the  Circuit  Court  of  Ford  county;  the 
Hon.  T.  M.  Habbis,  Judge,  presiding.    Heard  in  this  court  at  the 
May  term,  1909.    Reversed  with  finding  of  facts.    Opinion  filed  Oc- 
tober 25,  1909.    Rehearing  denied  November  24,  1909. 
Vol   CU— 4 
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Tbttmak  Plantz,  Geoboe  Q.  Pbbbin  and  L.  A.  Cean- 
BTOjsf,  for  appellant. 

A.  L.  PhHiTiTps  and  M.  L.  McQuiston^  for  appellee. 

Mb.  Pbesiding  Justice  Baume  delivered  the  opin- 
ion of  the  court. 

Appellee,  Lizzie  Busing,  the  beneficiary  named  in 
a  benefit  certificate  issued  to  her  husband,  Adolph  Bus- 
ing, by  the  Modem  Woodmen  of  America,  a  fraternal 
beneficiary  society,  appellant,  recovered  a  verdict  and 
judgment  in  the  Circuit  Court  of  Ford  county  against 
appellant  for  the  sum  of  $3000  in  her  suit  upon  said 
benefit  certificate.  The  declaration  set  out  the  bene- 
fit certificate  which  provides  in  part,  that  the  insured: 
^^is,  while  in  good  standing,  entitled  to  the  privileges 
of  this  society  and  his  beneficiary  or  beneficiaries  here- 
inafter named  shall,  in  the  case  of  his  death  while  a 
beneficial  member  of  this  society  la  good  standiog,  be 
entitled  to  participate  in  the  benefit  fund  of  this  so- 
ciety to  the  amount  of  three  thousand  dollars,  to  be 
paid  to  the  said  beneficiary,  to-wit :  Lizzie  Busing,  re- 
lated to  said  member  in  the  relationship  of  wife ;  pro- 
vided, however,  that  all  the  conditions  contained  in 
this  certificate  and  the  by-laws  of  this  society,  as  the 
same  now  exist  or  may  be  hereafter  modified  or 
enacted,  shall  be  fully  complied  with.    •    •    • 

"If  the  member  holding  this  certificate  shall  become 
intemperate  in  the  use  of  alcoholic  drinks  •  •  • 
then  this  certificate  shall  be  null  and  void  and  of  no 
effect,  and  all  moneys  which  have  been  paid  and  all 
rights  and  benefits  which  may  have  accrued  on  account 
of  this  certificate,  shall  be  absolutely  forfeited  and  this 
certificate  become  null  and  void.    •    •    • 

"This  certificate  and  contract  is  and  shall  be  sub- 
ject to  forfeiture  for  any  of  the  causes  of  forfeiture 
which  are  now  prescribed  in  the  by-laws  of  the  society, 
or  for  any  other  cause  or  causes  of  forfeiture  which 
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may  be  hereafter  prescribed  by  this  society  by  amend- 
ment of  said  by-laws/' 

To  the  declaration  the  appellant  pleaded  the  gen- 
eral issue  and  certain  special  pleas  wherein  it  averred 
that  the  insured  became  intemperate  in  the  use  of  al- 
coholic drinks;  that  the  by-laws  of  appellant  provided 
that  if  any  member  of  the  society  should  become  in- 
temperate in  the  use  of  alcoholic  liquors  or  if  his  death 
should  result  indirectly  from  his  intemperate  use  of 
intoxicating  liquors,  such  benefit  certificate  should  be 
null  and  void  and  all  payments  made  thereon  be  there- 
by forfeited,  and  that  the  death  of  the  insured  resulted 
indirectly  from  the  use  of  intoxicating  liquors;  and 
that  said  insured  at  the  time  of  his  death  was  not  a 
member  of  appellant  society  in  good  standing.  Appel- 
lee joined  issue  on  the  plea  of  general  issue  and  as  to 
the  special  plea  of  appellant  that  the  insured  became 
intemperate  in  the  use  of  alcoholic  liquors,  appellee, 
upon  her  motion,  was  granted  leave  to  reply  double 
and  in  pursuance  of  suci  leave  she  filed  her  four  repli- 
cations, as  follows :  First,  that  the  insured  did  not  be- 
come intemperate  in  the  use  of  alcoholic  drinks  sub- 
sequent to  the  time  when  said  benefit  certificate  was 
issued;  second,  that  after  the  insured  made  applica- 
tion for  membership  in  appellant  society  appellant  be- 
came informed  and  well  knew  that  the  insured  had 
become  intemperate  in  the  use  of  alcoholic  drinks,  and 
with  full  knowledge  of  the  same  treated  the  insured 
as  a  member  of  the  society  in  good  standing,  and  re- 
ceived dues  and  assessments  from  him,  which  it  still 
retains;  third,  that  after  the  issuance  of  said  benefit 
certificate  appellant  by  its  agents  became  informed 
and  well  knew  that  the  insured  had  become  intemper- 
ate in  the  use  of  alcoholic  drinks  and  after  such  knowl- 
edge received  dues  and  assessments  from  the  insured; 
fourth,  that  after  the  issuance  of  said  benefit  certifi- 
cate, appellant,  by  its  agents,  accepted  from  said  in- 
sured dues  and  assessments  up  to  the  time  of  his  death, 
and  still  retained  the  same,  well  knowing  that  the  in- 
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snred  became  intemperate  in  the  use  of  alcoholic  drinks. 
To  said  second  replication  appellant  interposed  its 
general  demurrer  which  was  overruled  by  the  court, 
and  thereafter  appellant  joined  issue  on  said  replica- 
tions and  appellee  joined  issue  upon  said  second  and 
third  pleas  of  appellant. 

The  by-laws  of  the  appellant  society,  which  are  a 
part  of  tiie  contract  of  insurance,  were  offered  in  evi- 
dence, and  the  several  sections  thereof  here  particu- 
larly involved,  are  as  follows : 

**  Section  40.  No  Waiver  of  Any  By-law.  No  oflBcer 
of  this  Society,  except  as  provided  in  Section  107  here- 
of, nor  any  local  Camp  officer,  is  authorized  or  permit- 
ted to  waive  any  of  the  provisions  of  the  By-laws  of 
this  Society,  which  relate  to  the  contract  between  the 
member  and  the  Society,  whether  the  same  be  now  in 
force  or  hereafter  enacted. 

**  Section  107.  May  Grant  Dispensations.  The  Head 
Consul  may  grant  written  dispensations  for  any  pur- 
pose except  to  admit  a  person  to  membership  who  is 
not  eligible  thereto  under  the  laws  of  this  Society;  and 
provided,  further,  that  he  shall  not  have  the  power 
to  do  anything  that  will  in  any  manner  impair  the 
contract  of  a  Beneficial  member  of  this  Society. 

*' Section  287.  Clerk  Declared  to  be  the  Agent  of 
Local  Camp.  The  Clerk  of  a  Local  Camp  is  hereby  made 
and  declared  to  be  the  agent  of  such  Camp,  and  not 
the  agent  of  the  Head  Camp,  and  no  act  or  omission 
on  his  part  shall  have  the  effect  of  creating  a  liability 
on  the  part  of  this  Society,  or  of  waiving  any  right  or 
immunity  belonging  to  it. 

*' Section  276.  Adviser.  Duties.  The  Adviser  shall  be 
the  second  officer  in  rank  in  the  local  Camp.  He  shall 
have  charge  of  the  movements  and  decorum  of  the 
Camp,  and  of  the  entrance  and  exit  of  those  present, 
subject  only  to  the  further  will  of  the  Consul.  He  shall 
preside  and  perform  all  the  duties  of  Consul  in  case  of 
the  absence  or  disability  of  the  latter.  Should  the 
office  of  Consul  become  vacant  by  death,  resignation, 
or  otherwise,  the  Adviser  shall  succeed  to  the  office. 
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Id  case  of  the  absence  or  disability  of  both  the  Consul 
and  Adviser,  the  Banker  shall  preside  and  perform 
the  duties  of  Consul. 

"Sec.  14.  Prohibition  Against  Intemperance.  If 
any  member  of  this  Society,  heretofore  or  hereafter 
adopted,  shall  become  intemperate  in  the  use  of  intox- 
icating liquors,  or  in  the  use  of  drugs  or  narcotics,  or 
if  his  death  shall  result  directly  or  indirectly  from 
his  intemperate  use  of  intoxicating  liquors,  drugs^  or 
narcotics,  then  the  benefit  certificate  held  by  said  neigh- 
bor shall  by  such  acts  become  and  be  absolutely  null 
and  void,  and  all  payments  made  thereon  shall  be  there- 
by forfeited.'' 

Adolph  Busing  became  a  member  of  Drtunmer  Camp 
No.  235  of  appellant  society,  at  Gibson  City  on  Decem- 
ber 3,  1897,  and  paid  all  dues  and  assessments  up  to 
the  time  of  his  death  on  January  16,  1908.  It  is  es- 
tablished by  a  preponderance  of  the  evidence  that  for 
some  time  prior  to  his  death  Busing  had  become  intem- 
perate in  the  use  of  alcoholic  liquors,  and  that  the 
immediate  cause  of  his  death  was  uraemia,  which  dis- 
ease was  specially  caused  by  alcoholism.  It  is  urged 
that  the  predominant  question  in  the  case  is  whether 
or  not  appellant  waived  its  right  to  rely  upon  the  pro- 
visions of  the  certificate  and  by-laws  relating  to  the 
intemperate  use  by  Busing  of  intoxicating  liquors  as 
a  defense  to  this  action  upon  such  certificate. 

The  evidence  bearing  upon  the  question  of  waiver 
is,  that  one  Eobert  Ashby,  who  held  the  ofl&ce  of  worthy 
adviser  of  Drummer  Camp  in  1902,  and  the  oflBce  of 
venerable  consul  in  1905,  had  observed  that  Busing  was 
under  the  influence  of  intoxicating  liquors  on  numer- 
ous occasions  and  had  become  intemperate  in  the  use 
of  intoxicating  liquors;  and  that  when  he  was  such 
worthy  adviser  he  notified  the  clerk  of  said  camp  to 
stop  Busing's  assessments,  because  the  latter  was 
drinking  liquor  to  excess;  and  the  testimony  of  one 
John  Pierpont,  who  held  the  oflSce  of  derk  in  said 
camp,  and  whose  duty  it  was  to  collect  dues  and  assess- 
ments from  the  members,  that  while  he  had  no  notice 
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during  the  sessions  of  said  camp  that  Bnsing  was  in- 
temperate in  the  use  of  intoxicating  liquors^  he  had 
heard  that  Bnsing  was  nsing  intoxicating  liquors  to 
excess,  and  when  he  collected  dues  and  assessments 
from  Busing  the  latter  appeared  to  be  under  the  in- 
fluence of  liquor.  It  is  insisted  on  behalf  of  appellant 
that  the  doctrine  of  waiver  has  no  place  in  the  case, 
because  by  section  40  of  the  by-laws,  which  are  a  part  of 
the  contract  of  insurance,  it  is  expressly  provided  that 
no  local  camp  oflScer  is  authorized  or  permitted  to  waive 
any  of  the  provisions  of  the  by-laws  which  relate  to 
the  contract  of  insurance,  and  because  by  section  287 
of  said  by-laws  the  clerk  of  a  local  camp  is  declared 
to  be  the  agent  of  such  camp  and  not  the  agent  of  the 
Head  Camp,  and  no  act  or  omission  on  the  part  of 
such  clerk  shall  have  the  effect  of  creating  a  liability 
or  of  waiving  any  right  or  immunity  belonging  to  the 
society. 

In  the  view  we  are  compelled  to  take  of  this  case  it  is 
unnecessary  to  determine  whether  or  not  the  sections 
of  the  by-laws  referred  to  preclude  appellee  from  as- 
serting the  doctrine  of  waiver  as  to  the  defense  inter- 
posed by  appellant  that  the  certificate  became  null  and 
void  by  the  intemperate  use  of  Busing  of  intoxicating 
liquors,  and  we  do  not  regard  that  question  as  the 
predominant  one  in  the  case. 

As  heretofore  stated  it  is  established  by  a  prepon- 
derance of  the  evidence  that  the  death  of  Busing  was 
caused  directly  or  indirectly  by  alcoholism,  or  the  ex- 
cessive use  by  him  of  intoxicating  liquors.  There  is 
no  claim  by  appellee  that  there  is  any  evidence  in  the 
record  tending  to  show  that  appellant  waived  its  right 
to  interpose  the  defense,  that  the  certificate  became 
null  and  void  by  reason  of  the  death  of  Busing  result- 
ing directly  or  indirectly  from  the  excessive  use  of 
intoxicating  liquors.  The  two  grounds  of  defense  to 
a  recovery  upon  the  certificate,  namely,  the  excessive 
use  of  intoxicating  liquors,  and  the  death  of  the  in- 
sured resulting  directly  or  indirectly  from  his  intern- 
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perate  use  of  intoxicating  liquors,  are  wholly  separate 
and  distinct,  and  evidence  tending  to  show  a  waiver 
of  the  former  ground  of  defense  only  does  not  tend 
to  show  a  waiver  of  the  latter  ground  of  defense.  New- 
man V.  Covenant  Mut.  Ben.  Assn.,  40  N.  W.  Rep.  87. 

The  death  of  the  insured  having  resulted  indirectly 
from  his  intemperate  use  of  intoxicating  liquors,  and 
there  being  no  evidence  tending  to  show  a  waiver  by 
appellant,  or  by  any  of  the  ofl&cers  of  the  local  camp,  of 
the  right  of  appellant  to  avoid  the  payment  of  the  cer- 
tificate upon  that  ground,  there  can  be  no  recovery  in 
this  case,  and  the  judgment  of  the  Circuit  Court  will 
be  reversed  with  a  finding  of  facts  to  be  incorporated 
in  the  judgment  of  this  court. 

Reversed,  with  finding  of  facts. 

Findings  of  facts :  We  find  that  the  death  of  Adolph 
Busing  resulted  indirectly  from  the  excessive  use  of 
intoxicating  liquors,  and  that  the  appellant  has  not 
waived  its  right  to  avoid  payment  of  the  certificate 
sued  on,  upon  the  ground  that  the  death  of  the  said 
Busing  resulted  therefrom. 


Tohn  Allison,  Appellee,  ▼.  Electric  Coal  Company,  Appellant 

1.  VcBDiCTS — when  not  disturbed.  A  verdict  wUl  not  be  set  aside 
on  reyiew  as  against  the  weight  of  the  evidence  unless  clearly  and 
manifestly  so. 

2.  BviDENoi^— irften  admission  of  substantive,  proper.  It  Is  within 
the  sound  discretion  of  the  trial  judge  whether  or  not  he  will  permit 
a  plaintiff  suing  for  personal  injuries,  to  remove  his  clothing  and 
exhibit  such  injuries  to  the  Jury. 

8.  New  xbial— irften  newly  discovered  evidence  not  ground  for. 
Newly  discovered  evidence  is  not  ground  for  a  new  trial  if  cumula- 
tive in  character  and  was,  during  the  trial,  within  the  control  of  the 
party  subsequently  seeking  to  present  it 

Action  in  case  for  personal  injuries.  Appeal  from  the  Circuit 
Court  of  Vermilion  county;  the  Hon.  M.  W.  Thompson,  Judge,  pre- 
i^iding.  Heard  in  this  court  at  the  May  term,  1909.  Affirmed. 
Opinion  filed  October  25,  1909. 
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'  ^  ■ 

0.  M.  Jones  and  Chables  Tboup,  for  appellant;  Mas- 
tin  &  Shehlock^  of  counsel. 

Walter  V.  Dysert,  for  appellee;  Thomas  A.  Gra- 
ham^ of  counsel. 

Mr.  PBEsroiNG  Justice  Baume  delivered  the  opinion 
of  the  court. 

This  is  a  suit  by  appellee  against  appellant  to  re- 
cover damages  for  personal  injuries,  wherein  appellee 
recovered  a  verdict  and  judgment  for  $3500.  The 
case  was  submitted  to  the  jury  upon  the  first  and  two 
additional  counts  of  the  declaration.  The  first  count 
alleges  the  wilful  violation  by  appellant  of  the  provis- 
ions of  paragraph  **b^'  of  section  18  of  the  Mines  and 
Miners  Act,  and  the  two  additional  counts  allege  com- 
mon law  negligence. 

Appellee,  a  night  laborer,  employed  in  the  coal  mine 
of  appellant,  was  seriously  and  permanently  injured 
about  twelve  o'clock,  midnight,  on  February  24,  1908, 
by  the  falling  of  a  large  rock  from  the  roof  of  an  en- 
try in  which  appellee  was  then  walking  to  his  destina- 
tion in  another  part  of  the  mine  where  he  had  been 
directed  to  do  some  work. 

It  is  persistently  insisted  on  behalf  of  appellant  that 
the  verdict  of  the  jury  is  against  the  clear  preponder- 
ance of  the  evidence. 

Appellee  testified  that  the  rock  fell  upon  him  with- 
out any  warning  whatever,  and  that  he  had  not  been 
in  that  part  of  the  mine  for  two  weeks  prior  to  the 
accident.  Fred  Staunton,  a  witness  called  on  behalf 
of  appellee,  testified  that  on  the  night  of  the  accident 
he  was  driving  a  mule  in  appellant's  mine;  that  he 
heard  appellee  calling  and  went  to  the  place  where  the 
rock  had  fallen  and  found  appellee  lying  under  the 
rock;  that  he  ran  for  help  and  with  the  assistance  of 
Eoy  Ogle,  Jack  Muller  and  George  Marshall  lifted  the 
rock  off  of  appellee ;  that  subsequently  at  the  request 
of  Henry,  the  night  boss,  he  returned  to  the  entry  for 
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the  purpose  of  breaking  np  the  rock^  which  he  did 
with  the  assistance  of  Boy  Ogle;  that  when  the  rock 
was  turned  over  they  found  a  cross-mark  upon  it  in- 
dicating a  dangerous  condition;  that  the  rock  was  un- 
supported by  any  props  or  cross-bars ;  that  some  time 
jprior  to  the  accident  he  saw  the  rock  supported  by 
several  cross-bars  about  eighteen  inches  apart,  which 
had  been  hitched  into  the  sides  of  the  entry;  that  on 
Saturday  night,  February  22,  when  he  was  driving  a 
mule  in  the  entry  in  question,  he  noticed  that  the  cross- 
bars which  had  previously  been  under  the  rock  had  been 
removed  and  that  some  dirt  had  fallen  from  the  roof; 
that  he  tested  the  roof  and  found  it  loose,  and  that 
the  rock  dipped  down  from  six  to  eight  inches.  W. 
B.  Beed,  called  as  a  witness  on  behalf  of  appellant, 
testified  that  he  was  mine  manager  of  appellant's  mine ; 
that  he  went  through  the  entry  where  appellee  was 
injured  on  the  24th  day  of  February  about  nine  or 
ten  o'clock  in  the  forenoon  and  about  one  o'clock  in 
the  afternoon ;  that  there  were  no  cross-marks  on  the 
rock,  and  the  rock  was  solid;  that  the  cross-bars  which 
had  previously  been  under  the  roof  of  the  entry  at  thw 
place  in  question  were  placed  there  for  the  purpose  of 
driving  nails  and  hanging  strings  for  sights  and  not 
for  the  purpose  of  supporting  the  roof;  that  the  rock 
which  fell  upon  appellee  was  bellied  down  or  sagged  in 
the  center  and  had  been  in  that  condition  for  some 
time ;  that  a  part  of  the  rock  had  already  fallen  down 
and  that  it  was  the  only  rock  that  was  not  timbered. 
William  McFadden,  employed  by  appellant  as  its  mine 
examiner,  testified  that  he  examined  the  roof  of  the 
entry  in  question  by  sounding  it  with  a  rod  and  found 
It  solid;  that  he  did  not  place  any  cross-marks  on  the 
rock.  The  cross-examination  of  this  witness,  however, 
tended  somewhat  to  weaken  the  effect  of  his  testimony 
on  direct  examination.  John  Henry,  employed  by  ap- 
pellant as  a  night  boss,  testified  that  he  saw  no  cross- 
marks  upon  the  rock.  Upon  his  cross-examination  he 
testified  that  he  passed  through  the  entry  a  night  or 
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two  before  appellee  was  injured  and  the  rock  then 
looked  rather  suspidons ;  that  it  was  lower  in  the  cen- 
tre than  it  was  at  the  edges  and  had  worked  away 
from  the  edges  along  the  sides  of  the  entry.  He  fur* 
ther  testified  that  it  was  his  duty  to  keep  the  time  of 
the  men  employed  in  the  mine  and  that  he  kept  the 
same  in  a  book,  from  which  it  appeared  that  the  wit- 
ness^ Stamiton,  did  not  work  in  the  mine  on  February 
22.  Sam  Dixon,  employed  by  appellant  as  a  day  man, 
testified  that  there  was  no  cross-mark  on  the  ro<^ ;  that 
the  rock  was  not  timbered,  and  was  the  only  rock  that 
was  not  timbered,  John  Hayes,  who  was  employed  by 
appellant  as  its  boss-driver,  testified  that  he  saw  the 
rock  every  day  and  that  he  saw  no  cross-mark  upon 
it.  It  was  admitted  by  appellee  that  if  Boy  Ogle  was 
present  as  a  witness  at  the  trial  he  would  testify  that 
he  had  assisted  in  removing  the  rock  which  fell  upon 
appellee,  and  had  then  carefully  examined  the  same 
to  ascertain  if  there  were  any  cross-marks  upon  it  in- 
dicating a  dangerous  or  loose  condition,  and  that  there 
were  no  such  marks  thereon.  Appellant  introduced  in 
evidence  the  timebook  kept  by  the  witness,  Henry, 
whereon  a  cipher  appeared  under  the  date  of  February 
22,  opposite  the  name  of  the  witness  Staunton,  as  in- 
dicating that  Staunton  did  not  work  in  the  mine  on 
that  day.  It  is  claimed  by  counsel  for  appellee  that 
there  are  changes  and  erasures  apparent  upon  the 
face  of  the  timebook,  wherein  the  time  of  the  witness 
Staunton  purports  to  have  been  kept. 

The  duty  imposed  upon  this  court  to  examine  ques- 
tions of  fact  and  to  determine  from  the  record  whether 
or  not  the  verdict  of  a  jury  upon  an  issue  of  fact  is 
against  the  manifest  weight  of  the  evidence,  is  one 
which  this  court  is  frequently  called  upon  to  exercise, 
and  where  it  is  apparent  from  the  record  that  the  jury 
have  been  actuated  by  passion  or  prejudice  in  arriv- 
ing at  their  verdict,  or  have  failed  to  weigh  the  evi- 
dence by  the  application  of  well-recognized  and  estab- 
lished rules,  it  does  not  hesitate  to  set  aside  such  ver- 
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diet.  A  very  careful  examination  of  the  evidence  as 
it  appears  in  the  record  compels  ns  to  the  conclusion 
that  we  would  not  be  warranted  in  holding  that  the 
verdict  of  the  jury  in  this  case  is  against  the  clear 
preponderance  of  the  evidence  and  palpably  wrong. 
Whether  or  not  the  rock  in  question  had  upon  it  a 
cross-mark  indicating  a  dangerous  condition  is  not 
controlling.  It  is  uncontroverted  that  the  rock  was 
not  timbered,  that  it  sagged  in  the  centre,  that  its  edges 
had  the  appearance  of  having  separated  from  the  sides, 
and  that  this  condition  had  existed  for  a  sufficient 
length  of  time  prior  to  the  injury  to  appellee  to  charge 
appellant  with  notice  that  it  constituted  a  dangerous 
condition. 

The  testimony  of  the  witness  Staunton,  the  truth  of 
which  was  a  question  for  the  jury,  established  a  right 
of  recovery  under  the  first  count  of  the  declaration, 
and  the  trial  court  did  not  err  in  refusing  to  give  the 
peremptory  instruction  offered  by  appellant. 

It  is  urged  that  it  was  error  to  permit  appellee  to 
remove  his  clothing  and  exhibit  his  injured  back  to  the 
jury.  The  propriety  of  this  action  was  within  the 
sound  discretion  of  the  trial  court  and  there  was  no 
abuse  of  such  discretion  in  this  case.  C.  &  A.  E.  E.  Co. 
V.  Walker,  217  HI.  605;  Swift  v.  Eutkowski,  182  HI. 
18. 

The  third  instruction  given  at  the  instance  of  ap- 
pellee is  similar  in  form  to  the  first  instruction  given 
on  behalf  of  appellee  in  Mortens  v.  Southern  Coal  Co., 
235  ID.  540,  and  there  approved.  The  sixteenth  in- 
struction offered  by  appellant  and  refused  by  the  court 
was  covered  ty  the  fifth  instruction  given  at  the  in- 
stance of  appellant,  and  the  eighteenth  instruction  of- 
fered by  appellant  and  refused  by  the  court  was  cover- 
ed by  tiie  twelfth  and  thirteenth  instructions  given  at 
the  instance  of  appellant. 

It  is  further  urged  that  the  court  improperly  denied 
appellant's  motion  for  a  new  trial,  which  motion  was 
based  upon  alleged  newly  discovered  evidence  of  other 
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timebooks  from  which  it  appeared  that  the  witness 
Stannton  was  not  working  in  the  mine  on  the  night  of 
February  22.  This  alleged  newly  discovered  evidence 
was  within  the  control  of  appellant  during  the  trial 
and  was  merely  cumulative  in  its  character.  The  trial 
court  did  not  err  in  refusing  to  grant  the  motion  for 
a  new  trial. 

There  is  no  error  in  the  record  and  the  judgment 
of  the  Circuit  Court  will  be  affirmed. 

Affirmed. 


H.  B.  W.  EalUsta,  Appellant,  v.  Haiy  J.  Ahalt,  Appellee. 

Injunctions — when  error  to  dismiss  hill  upon  dissolution  of  tem- 
porary.  Where  the  only  relief  sought  by  a  bill  in  equity  is  an  in- 
junction and  a  temporary  injunction  has  been  issued,  a  motion  to 
dissolve  such  injunction  for  want  of  equity  appearing  upon  the 
face  of  the  bill  operates  as  a  demurrer  to  the  bill,  and  upon  the 
granting  of  such  motion  the  bill  may  properly  be  dismissed,  but 
where  the  biU  alleges  facts,  which,  if  true,  entitle  the  complainant 
to  the  relief  prayed,  even  though  such  relief  be  by  injunction  only, 
and  a  hearing  is  had  upon  a  motion  to  dissolve  a  temporary  in- 
junction issued  upon  such  bill,  and  such  motion  is  granted  upon 
a  consideration  of  ex  parte  affidavits,  the  bill  should  not  be  dis- 
missed but  should  be  retained  for  a  flnal  hearing  upon  the  merits 
according  to  the  usual  practice  in  courts  of  equity. 

Bill  in  equity.  Appeal  from  the  Circuit  Court  of  Adams  county; 
the  Hon.  Habbt  Higbee,  Judge,  presiding.  Heard  in  this  court  at 
the  May  term,  1909.  Reversed  and  remanded.  Opinion  filed  Octo- 
ber 25,  1909. 

Brown  &  Soulb  and  Vakdeventeb  &  Woods,  for  ap- 
pellant. 

Walter  H.  Bennett,  for  appellee. 

Mr.  Presiding  Justice  Baumb  delivered  the  opinion 
of  the  court. 
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On  November  14,  1908,  appellant  filed  his  bill  in  eq- 
uity in  the  Circuit  Court  of  Adams  county,  wherein 
he  alleged  that  he  was  the  owner  of  a  certain  quarter 
section  of  land  and  that  the  appellee  was  the  owner 
of  another  quarter  section  of  land  adjoining  the  land 
of  appellant  on  the  west;  that  the  natural  slope  of 
said  land  was  toward  the  southwest,  and  that  surface 
water  from  rains  and  overflow  from  creeks,  naturally 
flowed  in  a  southwesterly  direction  over  and  across 
appellant  *s  land  to  and  upon  the  land  of  appellee,  which 
was  lower  than  and  servient  to  appellant's  land;  that 
about  November  1, 1908,  appellee  began  to  construct  a 
levee  of  earth,  four  feet  high  and  eight  feet  wide  at  the 
base,  from  the  north  line  of  her  land  to  the  south  line 
thereof,  and  immediately  west  of  the  line  dividing  her 
land  from  the  land  of  appellant ;  that  appellee  had  al- 
ready completed  said  levee,  save  and  except  about  600 
feet  thereof,  and  threatened  and  was  proceeding  to 
complete  the  same  with  the  intention  of  perpetually 
maintaining  the  same ;  that  the  construction  and  com- 
pletion of  said  levee  would  wrongfully  hinder  and  ob- 
struct the  natural  flow  of  surface  water  from  the  land 
of  appellant  to  the  land  of  appellee,  and  cause  ponds 
or  lakes  to  be  formed  on  appellant's  land  to  his  great 
and  irreparable  damage.  The  bill  prays  for  a  tempo- 
rary injimction  and  that  upon  the  final  hearing  there- 
on, appellee  be  permanently  enjoined  from  maintaining 
said  levee  and  from  making  any  extension  thereof.  In 
pursuance  to  notice  served  upon  appellee  of  the  ap- 
plication therefor,  a  temporary  injunction  was  issued  in 
accordance  with  the  prayer  of  the  bill  on  November  14, 
1908.  Thereafter,  appellee  filed  her  answer  denying 
the  truth  of  the  several  allegations  in  the  said  bill, 
to  which  answer  appellant  filed  a  general  replication. 
On  December  16, 1908,  appellee  filed  her  motion  to  dis- 
solve said  temporary  injunction,  and  in  pursuance  to 
notice  said  motion  was  heard  by  the  chancellor  upon 
the  bill,  answer,  replication,  and  numerous  affidavits 
filed  by  the  respective  parties  in  support  of  the  sev- 


Digitized  by 


dooglc 


62  Appellate  Coubto  of  XLLmois. 

KaUista  t.  Ahalt,  151  HL  App.  60. 

eral  allegations  of  the  bill  and  answer.  Upon  snch 
hearing  the  chancellor  entered  a  decree  dissolving  the 
temporary  injunction  and  dismissing  the  bill  for  want 
of  eqnity. 

It  is  not  now  necessary  to  determine  whether  the 
action  of  the  chancellor  in  dissolving  the  temporary 
injunction  upon  a  consideration  of  the  facts  averred 
in  the  several  affidavits  was  justified  or  not,  bnt  we 
are  of  opinion  that  it  was  error  to  dismiss  the  bill  for 
want  of  equity  before  a  final  hearing  was  had,  where 
an  opportunity  would  be  given  to  the  respective  par- 
ties, by  direct  and  cross-examination  of  the  several 
witnesses  produced,  to  elicit  the  true  state  of  facts  in 
the  case. 

The  facts  alleged  in  the  bill,  if  true,  entitled  appel- 
lant to  the  relief  sought,  and  we  do  not  understand 
that  appellee  seriously  contends  to  the  contrary.  That 
the  decree  dissolving  the  temporary  injunction,  and 
dismissing  the  bill  for  want  of  equity  was  predicated 
upon  a  consideration  and  determiaation  of  the  issues 
of  fact  involved  is  manifest  from  the  language  of  the 
decree,  that  ''the  court  having  read  said  bill  and  an- 
swer and  the  affidavits  accompanying  the  same,  and 
having  heard  the  arguments  of  counsel,  and  being  fully 
advised  in  the  matter,  doth  find  that  the  material  al- 
legations of  said  complainant's  bill  of  complaint  have 
not  been  sustained  by  the  evidence  herein,  and  that 
the  equity  of  the  cause  is  with  the  defendant.''  Where 
the  only  relief  sought  by  a  bill  in  equity  is  an  injunc- 
tion, and  a  temporary  injunction  has  been  issued,  a 
motion  to  dissolve  such  injunction  for  want  of  equity 
appearing  upon  the  face  of  the  bill  operates  as  a  de- 
murrer to  the  bill,  and  upon  the  granting  of  such  mo- 
tion the  bill  may  properly  be  dismissed,  but  where  the 
bill  alleges  facts,  which,  if  true,  entitle  the  complain- 
ant to  the  relief  prayed,  even  though  such  relief  be 
by  injunction  only,  and  a  hearing  is  had  upon  a  motion 
to  dissolve  a  temporary  injunction  issued  upon  such 
bill,  and  such  motion  is  granted  upon  a  consideration 
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of  ex  parte  affidavits^  the  bill  should  not  be  dismissed 
but  shonld  be  retained  for  a  final  hearing  upon  the 
merits  according  to  the  usual  practice  in  courts  of  eq- 
uity. Clabby  v.  Sheldon,  47  HI.  App.  166;  C.  P.  &  St. 
L.  R  R  Co.  V.  St.  L.  P.  &  N.  By.  Co.,  79  HI.  App. 
384;  Field  v.  Village  of  Western  Springs,  181  HI.  186; 
Goddard  v.  C.  &  N.  W.  By.  Co.,  202  HI.  362;  CahiU  v. 
Welch,  208  HI.  57. 

For  the  error  in  finally  dismissing  the  bill,  the  de- 
cree is  reversed  and  the  cause  remanded. 

Reversed  cmd  remanded. 


8.  B.  Green,  for  use  of  C.  Brennan  et  al.,  Appellants,  ▼.  L.  W. 
Johnson,  Oamishee,  et  al.,  Appellees. 

1.  GABNiBHMXNT-^rTitfn  antwer  cannot  he  objected  to.  The  fact 
that  an  answer  in  garnishment  does  not  disclose  the  amount  due  the 
debtor  at  the  time  of  its  filing,  cannot  be  first  raised  by  objection 
npon  appeal. 

2.  OABNisHHKNT-^irTien  payments  by  garnishee  voluntary.  The 
fact  that  money  due  at  the  time  of  service  may  become  subject  to  a 
lien  claim,  does  not  authorize  its  disbursement  prior  to  proceedings 
being  instituted  to  procure  such  lien. 

3.  Statute  of  Fbauds — how  and  by  tohom  defense  availed  of. 
The  Statute  of  Frauds  to  be  avaUed  of  must  be  pleaded  and  it  can 
only  be  inyoked  by  parties  to  the  contract  and  not  by  strangers  to  it. 

Garnishment  Appeal  from  the  Circuit  Ck>urt  of  Vermilion  county; 
the  Hon.  B.  R.  BL  KncBBOUOH,  Judge,  presiding.  Heard  in  this  court 
at  the  Noyember  term,  1908.  Reversed  and  remanded.  Opinion 
filed  August  5,  1909. 

DwTEB  &  DwTEB,  foT  appellants. 

West,  Eokhakt  &  TATiiOB^  Lindi^ey^  Pbnwsll  ft 
hisNJn  and  Keboak  &  Cosoboyb,  for  appellees. 
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Per  Curiam:  C.  Brennan  and  William  Breimaii 
brought  suit  in  garnishment  in  the  name  of  S.  B. 
Green  for  their  nse  in  the  Circuit  Court  of  Vermilion 
county  against  L.  W.  Johnson,  to  recover  from  John- 
son the  amount  alleged  by  them  to  be  due  from  John- 
son to  Green  upon  a  contract  to  furnish  and  haul  gravel 
for  use  upon  a  public  street  in  the  city  of  Danville. 
E.  J.  Kelly  interpleaded  and  upon  trial  there  was  a 
judgment  in  favor  of  Kelly  and  against  Johnson  in 
the  sum  of  $99.20,  and  a  judgment  in  favor  of  Bren- 
nan &  Brennan  against  Johnson  in  the  sum  of  $7.90, 
from  which  judgment  Brennan  &  Brennan  have  ap- 
pealed. 

At  the  October  term,  1906,  of  the  Circuit  Court  of 
Vermilion  county,  C.  Brennan  and  William  Brennan, 
as  partners,  recovered  a  judgment  against  S.  E.  Green 
for  the  sum  of  $215.49.  Execution  thereon  having  been 
returned  *^nidla  bona^'  garnishment  process  was  sued 
out  in  the  present  proceeding  against  L.  W.  Johnson 
and  served  on  August  2,  1907. 

Upon  trial  it  developed  that  Johnson  had  a  contract 
with  the  city  of  Danville  to  gravel  English  street  in 
that  city  and  that  he  entered  into  a  written  contract 
with  Green  to  deliver  and  furnish  gravel  upon  said 
street  from  E.  J.  Kelly's  pit  at  75  cents  per  load  and 
that  to  enable  Green  to  get  the  gravel  from  Kelly, 
Johnson,  with  Green's  consent  and  approval,  agreed 
verbally  to  become  responsible  to  Kelly  for  the  gravel, 
which  Green  was  to  haul,  at  the  rate  of  22%  cents  per 
yard;  that  at  the  time  of  the  service  of  tiie  garnish- 
ment writ,  Johnson  then  had  in  his  hands  the  sum  of 
$355.26  due  Green  upon  his  contract,  but  that  he,  John- 
son, after  that  time  paid  for  labor  that  had  been  em- 
ployed and  used  prior  to  August  2,  in  the  hauling 
of  said  gravel,  a  large  sum,  which  he  insists  had  to 
be  paid  to  prevent  liens  against  the  fund  due  from 
said  city  to  Johnson;  also  that  Johnson  had  to  pay 
Kelly  for  the  gravel  bought  from  him  under  Johnson's 
guaranty.    Johnson  claimed  that  these  sums  so  paid 
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by  him  to  Kelly  and  for  the  labor  employed  in  haulirpf 
such  gravel,  should  be  credited  to  him  upon  the  said 
sum  so  due  Green  and  he  be  held  responsible  for  the 
balance  only.  The  trial  court  allowed  such  claims  or 
off-set  to  Johnson  and  rendered  judgment  for  the  bal- 
ance over  and  above  such  amounts  so  paid. 

Appellants  insist  that  Johnson  had  no  authority  to 
make  payments  upon  the  accounts  mentioned,  after 
the  service  of  the  garnishment  writ,  and  that  such  pay- 
ments in  no  way  relieved  him  from  liability  to  appel- 
lants under  their  garnishment.  The  answer  of  John- 
son only  purported  to  disclose  the  amount  due  Green 
at  the  time  of  service  of  garnishee  summons.  That 
was  all  the  interrogatories  asked  for.  No  objection 
was  made  in  the  trial  court  that  it  did  not  disclose 
the  amount  due  at  the  time  of  filing  the  answer.  Ob- 
jection cannot  be  made  for  the  first  time  in  this  court. 

The  amended  answer  of  garnishee  admits  owing 
Green  $159.26,  and  shows  a  payment  for  him  after 
service  of  summons  of  $296  for  labor,  thus  showing  a 
total  of  $355.26  due  Green  when  the  summons  was 
served.  It  also  sets  forth  that  Green  was  then  in- 
debted to  Kelly  in  the  sum  of  $277.36  for  gravel,  and 
that  Johnson  had  guaranteed  the  payment  of  this  sum 
before  Kelly  furnished  Green  with  the  gravel,  and  this 
item,  with  the  $296  paid  for  labor,  exceeded  the  in- 
debtedness to  Green,  and  Johnson  asked  to  be  dis- 
charged. 

The  answer  was  traversed,  and  the  evidence  in  the 
record  shows  that  no  lien  existed  against  the  $296  paid 
for  labor,  but  that  payment  was  made  by  Johnson  in 
anticipation  of  a  lien  under  section  23  of  Liens  Act. 

The  right  to  a  lien  is  purely  statutory  and  could  be 
invoked  only  by  complying  with  the  provisions  of  the 
statute.  No  notice  was  given,  as  required  by  statute, 
in  order  to  establish  or  claim  a  lien.  Johnson  claims 
that  had  he  not  paid  this  item,  he  could  not  have  pro- 
tected himself.  He  could  have  withheld  payment  and 
answered  the  garnishment,  setting  up  the  facts,  and 
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had  the  hearing  continued  until  all  rights  in  regard  to 
a  lien  had  been  determined.  The  payment  of  this 
sum  by  him  was  purely  voluntary  on  his  part  and  such 
payment  cannot  avail  him  in  this  proceeding. 

The  record  further  discloses  that  Johnson  owed  Kel- 
ly but  $99.20,  instead  of  $277.30  on  his  guarantee.  Kelly, 
on  his  interpleader,  was  entitled  to  recover  $99.20, 
for  which  judgment  was  rendered  in  his  favor.  There 
was  then  left  in  Johnson  ^s  hands  owing  to  Green  $256.- 
06.  Appellants  were  entitled  to  a  judgment  against 
Johnson,  as  garnishee,  in  favor  of  Green  for  their  use, 
for  the  fund  in  Johnson  ^s  hands  not  exceeding  the 
amount  of  their  judgment  against  Green. 

It  is  contended  by  appellants  that  the  promise  of  de- 
fendant Johnson  to  Kelly  by  which  Johnson,  with 
Greenes  consent,  guaranteed  to  Kelly  the  payment  of 
22yo  cents  per  yard  for  the  gravel  sold  to  Green,  was 
void  under  the  statute  of  frauds,  because  it  was  not 
in  writing.    The  statute  of  frauds  was  not  pleaded. 

The  statute  of  frauds  can  only  be  invoked  by  per- 
sons who  are  parties  to  the  contract,  not  by  strangers 
to  it.  In  the  present  case  the  contract  attacked  was 
between  Johnson  and  Kelly,  and  as  neither  one  of  them 
made  the  objection  suggested,  it  is  without  force.  In 
the  case  of  Laidlou  v.  Hatch,  75  111.  11,  relied  upon  by 
appellant,  the  defense  that  the  promise  was  within  the 
statute  of  frauds  was  interposed  by  a  party  to  the 
contract,  against  whom  a  recovery  was  sought. 

The  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 
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DeWitt  County  National  Bank,  Appellee,  v.  William  Booth  et  al.. 

Appellants. 

Appeals  and  ebbobs — when  freehold  involved.  An  appeal  from  an 
order  directing  a  master  in  chancery  to  execute  a  deed  to  real 
estate  inyolves  a  freehold  and  the  appellate  courts  have  no  Jurisdic- 
Uon. 

Bill  in  chancery.  Appeal  from  the  Circuit  Court  of  DeWitt  county; 
the  Hon.  W.  G.  Cochban,  Judge,  presiding.  Heard  in  this  court  at 
the  May  term,  1909.  Transferred  to  Supreme  Court  Opinion  filed 
October  25,  1909. 

E.  J.  Sweeney^  for  appellant. 

Ingham  &  Ingham,  for  appellee. 

Per  Curiam :  This  is  an  appeal  from  an  order  of  the 
Circuit  Court  directing  the  master  in  chancery  to  exe- 
cute a  deed  to  certain  real  estate  to  the  complainant. 
A  freehold  being  involved,  this  court  is  without  juris- 
diction to  consider  and  determine  the  errors  assigned 
and  it  is,  therefore,  ordered  that  the  record  and  files 
therein  be  transferred  to  the  Supreme  Court. 

transferred  to  Supreme  Court. 


Joseph  S.  Galvin,  Appellant,  v.  John  G.  Feam  et  al.,  Appellees. 

Appeals  and  ebbobs — when  questions  not  saved.  Held,  under  the 
state  of  the  record  in  this  case,  that  no  questions  of  law  or  fact  were 
presented  for  review. 

Action  of  debt  Appeal  from  the  Circuit  Court  of  Cass  county; 
the  Hon.  Albeect  Akebs,  Judge,  presiding.  Heard  in  this  court  at 
the  May  term,  1909.    Affirmed.    Opinion  filed  October  25,  1909. 

Chakles  Maetin,  for  appellant. 
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E.  W.  Mills,  for  appellees. 

Per  Curiam :  This  is  an  action  of  debt  by  the  appel- 
lant against  one  Pearn  as  principal,  and  Glenn,  Gist 
and  Massey,  the  other  appellees,  as  sureties  wpon  a 
fidelity  bond  executed  by  them  to  appellant  as  obligee. 
The  cause  was  tried  by  the  court  without  a  jury.  It 
appears  from  the  clerk's  recitals  in  the  transcript  of 
the  record,  that  the  court  found  the  issues  for  the  ap- 
pellees Glenn,  Gist  and  Massey,  and  rendered  judg- 
ment against  the  plaintiff  for  costs.  The  bill  of  excep- 
tions as  it  appears  in  the  abstract  of  the  record  filed, 
fails  to  show  any  finding  or  judgment  of  the  trial  court, 
and  consequently  any  exceptions  thereto.  Neither  does 
it  appear  from  the  bill  of  exceptions  that  propositions 
of  law  were  submitted  to  the  court  to  be  held  as  the 
law  applicable  to  the  facts  involved.  There  is  clearly 
no  question  of  law  or  fact  properly  preserved  for  re- 
view by  this  court,  and  the  judgment  is  aflSrmed. 

Affirmed. 


Joseph  D.  Adams,  Appellee,  v.  Conunissioners  of  Highways  of 
Town  of  South  Otter,  Maoonpin  County,  Appellants. 

1.  Roads  and  bbidges — warrants  as  evidence  of  debt.  Inasmudi 
as  commissioners  of  highways  have  general  legal  authority  to  draw 
warrants  upon  the  treasurer,  a  warrant  drawn  by  them  is  prifna 
facie  evidence  of  a  pre-existing  liability  according  to  its  terms;  and 
a  valid  and  sufficient  consideration  therefor  may  properly  be  pre- 
sumed. 

2.  Roads  and  beidoes — what  not  defence  to  warrant.  In  an  ac- 
tion upon  a  warrant  issued  by  highway  commissioners  upon  its 
treasurer  various  defenses  set  up  by  special  plea  are  considered  and 
held  insufficient  to  defeat  payment  of  such  warrant,  and  held,  fur- 
ther, that  one  of  the  defenses  set  up  that  the  work  was  done  and 
the  indebtedness  contracted  for  at  a  time  when  there  was  no  fund 
in  the  hands  of  the  commissioners  and  no  levy  made  with  which  to 
pay  for  the  same. 
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Assumpsit.  Appeal  from  the  Circuit  Court  of  Macoupin  county; 
the  Hon.  Robert  B.  Shiblet,  Judge,  presiding.  Heard  in  this  court 
at  the  November  term,  1907.  Reversed  and  remanded  with  direc- 
tions.   Opinion  filed  October  25,  1909. 

J.  B.  Vaughn,  for  appellants ;  E.  C.  Knotts,  of  coun- 
sel. 

Bell  &  BuBTON,  for  appellee. 

Per  Curiam :  This  is  a  suit  in  assumpsit  by  appellee 
against  appellants  as  commissioners  of  highways  of 
the  town  of  South  Otter,  by  which  it  is  sought  to  re- 
cover the  amount  due  upon  an  order  or  warrant  is- 
sued March  1,  1899,  by  said  commissioners,  upon  the 
treasurer  of  the  board,  for  the  sum  of  $650  **for  iron 
bridge,**  payable  to  appellee  or  bearer  on  April  1, 1900, 
out  of  money  in  the  treasury  not  otherwise  appropriat- 
ed. To  the  declaration,  which  consists  of  two  special 
counts  declaring  upon  the  warrant  in  question,  and 
the  common  counts,  several  special  pleas  were  filed, 
to  which  the  court  sustained  demurrers.  Appellants 
elected  to  abide  by  the  same.  After  the  introduction 
of  the  order  in  evidence,  the  judge  before  whom  the 
cause  was  tried  without  a  jury,  rendered  judgment 
against  the  defendants  for  $650.  No  evidence  was  in- 
troduced to  sustain  the  common  counts.  To  reverse 
such  judgment  this  appeal  is  prosecuted. 

Inasmuch  as  appellants  as  commissioners  had  gen- 
eral legal  authority  to  draw  warrants  upon  the  treas- 
urer, the  warrant  in  question  was  prima  facie  evidence 
of  a  pre-existing  liability  according  to  its  terms,  and  a 
valid  and  sufficient  consideration  therefor  may  prop- 
erly be  presumed.  Drain  Com.  v.  Loveless,  67  111.  App. 
405.  The  burden  was  thus  cast  upon  appellants  to 
impeach  or  invalidate  the  warrant  by  showing  that  it 
was  issued  without  valid  consideration  or  in  payment 
of  an  indebtedness  which  the  commissioners  had  no 
legal  power  to  contract.  This  the  appellants  sought 
to  do  by  their  special  pleas,  to  which  demurrers  were 
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sustained.  The  introduction  of  the  order  in  evidence, 
in  the  absence  of  further  pleas,  manifestly  warranted 
the  finding  and  judgment  rendered  thereon,  and  the 
sole  question  presented  by  the  record  for  determination 
is  whether  the  facts  alleged  in  either  such  pleas,  when 
tested  by  the  well-known  rules  that  each  must  be  com- 
plete itself  and  cannot  be  aided  by  the  averments  of 
the  other,  and  that  all  inferences  will  be  indulged 
against  the  pleader  by  reason  of  any  omissions  or  any 
uncertain,  equivocal  or  insufficient  averments  therein, 
would  have,  if  established,  constituted  a  legal  defense 
to  the  prima  facie  case  made  by  the  introduction  and 
admission  of  the  warrant  in  evidence. 

The  second  amended  plea  alleges  that  the  defend- 
ants are  a  public  corporation;  have  no  authority  to 
borrow  money  or  to  create  indebtedness  beyond  the 
revenues  of  the  given  year ;  that  the  defendants  at  their 
September  meeting  in  1897,  made  their  levy  for  road 
and  bridge  purposes;  that  the  said  levy  was  for  the 
greatest  amount  they  had  the  lawful  authority  to  levy; 
that  all  moneys  from  all  sources  were  needed  and  used 
by  them  as  a  public  corporation  for  other  road  and 
bridge  purposes  than  the  bridge  for  which  the  warrant 
sued  upon  was  issued;  that  at  the  time  the  contract 
was  made,  plaintiff  had  full  knowledge  that  the  reve- 
nues so  levied  by  these  defendants  for  road  and  bridge 
purposes  for  the  ensuing  year,  would  be  expended  by 
the  defendants  for  road  and  bridge  purposes  other 
than  for  the  bridge  for  which  the  order  sued  upon  was 
issued ;  and  that  with  such  knowledge  the  plaintiff  en- 
tered into  the  contract  for  said  bridge  with  the  under- 
standing that  when  the  said  warrant  should  be  issued, 
payment  of  the  same  should  be  made  out  of  the  reve- 
nues to  be  derived  from  a  levy  to  be  made  by  these  de- 
fendants at  their  September  meeting  following  the  date 
of  the  making  of  said  contract,  or  at  some  subsequent 
annual  levy  to  be  by  these  defendants  made. 

It  will  be  observed  that  the  plea  alleges  the  exist- 
ence of  a  contract  inferentially  only,  and  does  not  al- 
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lege  when  it  was  made  nor  does  it  allege  that  the 
warrant  in  suit  was  issued  under  or  in  accordance 
with  such  contract ;  nor  does  it  appear  how  it  was  ma- 
terial whether  appellee  had  knowledge  of  the  purposes 
of  the  levy  mentioned. 

The  fourth  amended  plea  alleges  that  the  plaintiff 
had  notice  at  the  time  of  making  the  contract  for  the 
bridge  for  which  the  warrant  in  suit  was  issued,  that 
all  funds  and  moneys  on  hand  and  to  be  derived  from 
any  levy  made  by  these  defendants  at  their  September 
meeting  in  1897,  subject  to  order  for  road  and  bridge 
purposes  for  the  ensuing  year,  would  be  expended  by 
these  defendants  for  other  lawful  road  and  bridge  pur- 
I)Oses;  but  notwithstanding  such  notice,  plaintiff  at 
the  time  and  in  order  to  induce  the  county  of  Macoupin 
to  join  with  the  defendants  in  the  contract  to  become 
liable  for  one-half  of  the  price  of  the  said  bridge,  agreed 
with  the  defendants  that  he  would  accept  a  warrant  of 
the  defendants  on  their  treasurer,  payable  in  one,  two 
or  three  years  from  the  date  of  contract,  for  the  other 
half  of  said  bridge,  as  the  defendants  should  direct; 
that  the  said  agreement  was  so  entered  into  by  the 
plaintiff  and  the  defendants,  at  the  instance  of  the 
plaintiff,  with  the  purpose  and  design  on  the  part  of 
the  plaintiff  unlawfully  to  induce  the  county  of  Ma- 
coupin to  become  a  party  to  the  contract  and  to  become 
liable  to  the  plaintiff  for  one-half  the  price  of  said 
bridge;  that  by  the  agreement  of  the  said  plaintiff  to 
accept  the  warrant  of  the  defendants  for  one-half  of 
the  contract  price  of  said  bridge,  payable  as  above  al- 
leged, these  defendants  and  the  county  of  Macoupin 
were  fraudulently  induced  by  the  plaintiff  to  enter  into 
a  contract  for  said  bridge;  that  the  said  agreement 
with  reference  to  accepting  the  warrant  of  the  defend- 
ants for  one-half  the  contract  price  of  said  bridge,  was 
unlawfully  and  fraudulently  made  by  the  plaintiff,  with 
the  design  and  purpose  of  inducing,  and  did  induce,  the 
said  county  of  Macoupin  to  enter  into  said  contract  and 
to  become  liable  for  one-half  the  purchase  price  of  said 
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bridge ;  that  by  reason  whereof  the  said  contract  and 
warrant  were  null  and  void. 

While  this  plea  charges  that  at  the  time  of  making 
the  contract  for  the  erection  of  said  bridge  for  which 
the  order  was  issued,  appellee  had  notice  that  the 
proceeds  of  the  levy  of  1897  would  be  expended,  no  con- 
nection is  alleged  between  such  levy  and  such  knowl- 
edge and  the  order  sued  on  or  the  contract  on  account 
of  which  the  order  was  issued.  The  plea  alleges  a  ver- 
bal understandiug  or  agreement  between  appellants 
and  appellee  by  which  the  latter  was  to  accept  an  or- 
der payable  at  a  different  time  than  that  specified  in 
a  written  contract,  which  agreement  was  entered  into 
prior  to  the  making  of  such  contract  for  the  construc- 
tion of  the  bridge,  for  the  purpose  of  inducing  the 
county  of  Macoupin  to  aid  in  the  construction  of  the 
same.  This  is  alleged  to  have  been  done  fraudulently, 
but  the  facts  alleged  do  not  justify  such  legal  conclus- 
ion. By  the  statute  it  is  provided  that  upon  the  pre- 
sentation of  a  petition  by  the  commissioners  of  high- 
ways of  a  township  to  the  board  of  supervisors  of  a 
county,  stating  certain  facts  enumerated  in  the  stat- 
ute, it  is  the  mandatory  duty  of  the  board  to  appro- 
priate from  the  county  treasury  an  amount  equal  to 
one-half  of  the  cost  of  the  bridge,  and  to  appoint  a  com- 
mittee of  three  who  shall  act  with  the  commissioners 
as  one  body.  The  plea  fails  to  set  up  any  false  state- 
ment of  facts  or  misrepresentation  as  to  any  existing 
condition,  to  induce  action  by  the  county  board,  and 
if  the  requisite  facts  existed  and  were  alleged  in  the 
petition  the  action  of  the  county  board  became  manda- 
tory and  it  could  neither  have  granted  nor  withheld 
aid  by  reason  of  any  verbal  agreement  between  appel- 
lants and  appellee.  The  agreement  set  up  by  the  plea 
was  therefore  not  fraudulent  as  to  any  one.  Appel- 
lants were  a  quasi  corporation  powerless  to  act  except 
as  a  body,  and  were  required  to  keep  a  record  of  such 
official  action.  People  v.  Madison  County,  125  HI. 
334.     They  therefore  could  not  as  individuals  make 
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any  verbal  agreement  of  any  legal  effect  whatever,  nor 
thereby  vary  the  terms  of  a  written  contract  to  be 
thereafter  jointly  made  by  them  and  the  county  com- 
mittee, by  the  terms  of  which  appellee  was  to  be  paid 
at  the  completion  of  the  work. 

The  fifth  amended  plea  alleged  first  that  at  the  time 
of  making  the  contract,  plaintiff  had  notice  there  were 
no  funds  actually  or  potentially  on  hand  out  of  which 
the  said  warrant  could  be  lawfully  paid ;  that  the  dates 
for  the  payment  of  the  several  sums  of  money  to  be- 
come due  and  payable  on  said  contract  were  fixed  in 
said  contract  as  on  January  1, 1900,  at  the  instance  of 
the  plaintiff;  that  at  the  time  of  the  making  of  the 
contract,  it  was  agreed  between  the  plaintiff  and  these 
defendants  that  the  said  dates  in  the  contract  so  fixed 
at  the  instance  of  the  plaintiff,  were  not  to  be  regarded 
as  correct,  and  that  payment  of  the  said  several  sums 
of  money  in  the  contract  were  to  be  made  in  one,  two 
or  three  years  thereafter,  as  the  defendants  should 
direct  and  out  of  moneys  to  be  by  them  in  the  future 
levied;  that  the  said  dates  so  above  alleged  to  have 
been  fixed  for  the  payment  of  the  said  several  sums 
in  and  by  the  terms  of  the  said  contract,  were  so  fixed 
by  the  plaintiff  with  the  design  and  purpose  of  induc- 
ing the  county  of  Macoupin  to  unlawfully  join  with  the 
defendants  in  the  contract  for  said  bridge  and  to  be- 
come liable  to  the  plaintiff  for  the  payment  of  one-half 
the  contract  price  therefor ;  that  the  said  fixing  of  the 
said  several  and  respective  dates,  as  the  same  were 
fixed  by  the  said  contract,  for  the  payment  of  the  said 
sums  of  money,  were  false  and  fraudulent  and  well 
known  to  the  plaintiff  at  the  time  of  the  execution  of 
the  said  contract  to  be  false  and  fraudulent ;  that  the 
said  false  and  fraudulent  fixing  of  the  said  dates  by 
the  plaintiff  at  times  other  than  when  the  same  were 
actually  to  become  due  and  payable,  unlawfully  in- 
duced the  defendants  and  the  county  of  Macouf in  to 
make  the  said  contract  for  the  erection  of  the  said 
bridge. 
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The  allegation  of  this  plea  that  at  the  time  of  mak- 
ing the  contract  for  the  bridge  for  which  the  order  was 
issued  the  plaintiff  had  notice  that  there  were  no  funds 
or  moneys  in  the  treasury  out  of  which  the  order  would 
or  could  be  paid,  does  not  constitute  a  defense.  The 
allegation  might  be  true  and  yet  appellee  be  entitled  to 
recover,  because  at  the  time  of  making  the  contract  a 
levy  may  have  been  made  and  the  proceeds  not  then 
collected.  Furthermore,  a  levy  may  have  been  made 
and  the  amount  appropriated  to  the  purpose  of  the 
contract  and  the  proceeds  may  have  been  collected  and 
expended  for  other  purposes  and  yet  appellee  be  enti- 
tled to  recover  upon  this  order.  The  plea  further  pro- 
ceeds upon  the  theory  that  the  contract  under  which 
the  order  was  issued  was  entered  into  with  appellee 
by  the  conmiittee  of  the  county  board  and  appellants 
jointly,  and  that  there  was  some  preliminary  contract 
or  understanding  with  appellants,  the  character  of 
which  whether  written,  verbal,  individual  or  otherwise, 
is  not  definitely  disclosed,  by  which  the  execution  of 
the  joint  contract  was  to  be  influenced.  What  has  been 
said  in  this  regard  as  to  a  former  ple>  is  therefore  ap- 
plicable to  this  one.  The  allegations  of  the  forego- 
ing pleas  are  not  sufficient  to  bar  a  recovery  upon  the 
warrant  in  suit,  and  the  demurrers  thereto  were  prop- 
erly sustained. 

The  third  amended  plea  alleges  that  the  defend- 
ants were  a  public  corporation ;  that  it  was  their  duty 
to  meet  to  ascertain  how  much  money  must  be  raised 
on  all  the  taxable  property  of  the  town  of  South  Otter 
for  road  and  bridge  purposes  for  a  given  year,  and  to 
levy  a  tax  on  the  same  not  to  exceed  forty  cents  on  the 
one  hundred  dollars;  that  it  was  also  their  duty  to 
appoint  one  of  their  members  treasurer;  that  they  did 
appoint  one  John  Caveny  such  treasurer;  that  it  was 
his  duty  to  accept  and  keep  safely  all  funds  and  moneys 
for  road  and  bridge  purposes;  that  they  did  meet  as 
the  law  directs  and  did  levy  for  the  year  1898  the  sum 
of  forty  cents  on  the  one  hundred  dollars;  but  that 
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notwithstanding  the  doing  and  performing  of  all  of  the 
above  dnties  and  obligations  of  the  defendants,  at  the 
time  such  warrant  or  order  sued  on  was  issued,  there 
was  no  money  in  the  hands  of  the  treasurer  of  the  de- 
fendants with  which  the  same  could  be  paid,  nor  was 
there  any  levy  made  from  which  said  order  could  be 
paid;  that  by  reason  thereof  the  order  sued  upon  in 
this  case  was  void.  We  are  of  opinion  that  the  facts 
averred  in  this  plea  constituted  a  legal  defense  to  the 
cause  of  action  and  that  the  court  erred  in  sustaining 
the  demurrer  to  the  same. 

In  Brauns  v.  Town  of  Peoria,  82  111.  11,  it  is  said: 
"We  do  not  find,  in  the  very  many  provisions  of  the 
statute  respecting  roads  and  bridges,  any  authority 
conferred  upon  the  highway  commissioners  to  expend 
money  on  the  roads  and  bridges,  within  their  respective 
districts,  which  is  not  in  their  treasury  to  be  expended, 
and  which  has  not  been  actually  levied,  nor  is  any  au- 
thority conferred  upon  them  to  anticipate  revenue  and 
expend  it,  unless  it  be  actually  levied/' 

In  Commissioners  v.  Newell,  80  HI.  593,  it  is  said: 
"They  (the  commissioners)  therefore,  are  powerless 
to  borrow  money  and  it  would  seem  to  follow  that  they 
are  equally  powerless  to  incur  indebtedness.  If  they 
may  do  so,  then  they  may  do  what  the  law  never  toler- 
ates, indirectly,  what  they  have  no  power  to  do  di- 
rectly. ** 

Commissioners  of  highways  have  no  power  to  draw 
any  orders  for  the  payment  of  indebtedness  unless 
there  is  a  fund  for  such  payment  or  a  tax  levy  has  been 
made  for  that  purpose.  Commissioners  v.  Jackson, 
165  111.  17,  and  cases  there  cited.  Commissioners  of 
highways  are  powerless  to  pledge  the  credit  of  a  town- 
ship for  work  and  labor  upon  roads  and  bridges  to 
be  paid  for  in  the  future  out  of  revenues  to  be  derived 
from  taxes  subsequently  levied,  and  an  order  given  in 
such  case  is  void.  Commissioners  of  Town  of  Deer 
Park  V.  0 'Sullivan,  16  111.  App.  34. 

The  first  additional  plea  alleges  that  the  warrant 
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sued  on  was  made  and  issued  to  the  plaintiflf  by  the 
defendants  pursuant  to  a  certain  contract  in  writing 
made  on  June  10,  1898,  for  the  erection  of  a  certain 
bridge ;  that  at  the  time  the  said  contract  was  entered 
into,  all  moneys  levied,  assessed  and  collected  for  the 
fiscal  year  1898  had  been  lawfully  expended  for  other 
road  and  bridge  purposes  for  said  fiscal  year;  that  be- 
fore and  at  the  time  of  the  making  of  the  contract, 
plaintiff  had  knowledge  and  actual  notice  that  all  of 
the  said  funds  and  moneys  so  levied,  assessed  and  col- 
lected for  the  fiscal  year  had  been  lawfully  expended 
by  the  defendants ;  that  at  the  time  said  contract  was 
made,  it  was  reduced  to  writing  by  the  plaintiff  and 
by  him  then  and  there  wrongfully,  falsely  and  fraudu- 
lently dated  as  of  the  8th  day  of  October,  1898,  so 
that  the  same  would  appear  upon  its  face  to  be  a  valid 
and  binding  obligation  of  these  defendants  to  pay  the 
sum  of  money  therein  specified  out  of  the  funds  aris- 
ing out  of  their  next  annual  levy;  and  with  the  design 
and  purpose  of  collecting  the  said  sum  of  money  out 
of  funds  arising  from  such  levy.  That  by  reason  of  the 
above  premises  the  order  mentioned  in  plaintiff's  dec- 
laration and  the  contract  upon  which  the  same  was  is- 
sued are  null  and  void,  etc. 

It  is  urged  by  the  plaintiff  that  this  plea  is  bad 
inasmuch  as  it  does  not  aver  that  the  contract  was 
treated  as  a  working  contract  and  acted  upon  by  either 
party  in  any  manner  until  the  date  thereof,  at  which 
time  a  levy  would  have  been  made  to  cover  the  cost  of 
the  bridge.  If  it  be  true  that  nothing  was  actually 
done  under  the  contract  until  after  a  levy  was  made 
in  September  following,  and  on  the  faith  of  such  levy 
the  plaintiff  proceeded  to  erect  the  bridge,  we  are  of 
opinion  that  the  plaintiff  would  be  entitled  to  recover 
upon  the  order.  The  presumption  is,  however,  that 
the  contract  became  effective  at  the  time  it  is  alleged 
in  the  plea  to  have  been  actually  entered  into,  and  the 
plea  is  therefore  good  upon  its  face.  The  matters  re- 
lied upon  by  the  plaintiff  to  overcome  such  presump- 
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tion  were  in  confession  and  avoidance  and  would  prop- 
erly be  presented  by  replication  to  the  plea. 

The  judgment  of  the  Circuit  Court  will  be  reversed 
and  the  cause  remanded  with  directions  to  overrule 
the  demurrers  to  the  third  amended  and  the  first  ad- 
ditional pleas. 

Reversed  and  remanded  with  directions. 


Arthur  L.  Lonthani  Plaintiff  in  Error,  v.  Charles  Jenne,  Defendant 

in  Error. 

This  case  is  controlled  by  the  decision  in  People  ex  rel.  Slusser  t. 
Johnson,  145  Ul.  App.  446. 

Petition  for  removal  of  guardian.  Brror  to  the  County  Court  of 
Douglas  county;  the  Hon.  E.  D.  Hutchinson,  presiding.  Heard  in 
this  court  at  the  May  term,  1909.  Writ  of  error  dismissed.  Opinion 
filed  October  26,  1909. 

E.  L.  McDtjffee  and  G.  W.  Salmans,  for  plaintijff  in 
error. 

J.  M.  Newman  and  John  H.  Chadwick,  for  defend- 
ant in  error. 

Per  Curiam :  This  is  a  writ  of  error  prosecuted  by 
Arthur  L.  Louthan  to  reverse  an  order  of  the  County 
Court  of  Douglas  county,  dismissing  his  petition,  filed 
in  said  court,  to  remove  Charles  Jenne  as  guardian 
of  his  daughter  Vivian,  and  for  the  custody,  nurture 
and  education  of  his  said  daughter.  The  writ  of  error 
must  be  dismissed  for  want  of  jurisdiction  in  this  court 
to  issue  or  to  consider  and  determine  the  same.  In  the 
case  of  The  People  ex  reL  Viola  Slusser  v.  Johnson, 
145  HI.  App.  446,  wherein  the  County  Court  of  Vermil- 
ion county  had  entered  an  order  appointing  a  guardian 
of  a  minor  child  over  the  objection  of  the  plaintiff  in 
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error,  and  a  writ  of  error  from  this  court  was  prose- 
cuted to  reverse  sudi  order  it  was  held,  that  this  court 
was  without  jurisdiction  to  issue  said  writ,  and  we 
there  said:  **  Section  43  of  the  Act  entitled  *  Guardian 
and  Ward'  (Eev.  Stat.,  p.  1174),  provides  that  appeals 
shall  be  allowed  to  the  Circuit  Court  from  any  order  or 
judgment  made  or  rendered  under  this  Act,  upon  the 
appellant  giving  bond,"  etc.  McCallum  v.  Trust  Co., 
203  HI.  142,  cited  by  counsel  for  plaintijff  in  error,  was 
a  writ  of  error  sued  out  from  the  Supreme  Court, 
to  the  Probate  Court  of  Cook  county,  to  review  an 
order  disapproving  a  guardian  ^s  report  of  sale  of 
real  estate  and  ordering  a  resale  of  the  property.  The 
court  held  that  the  foregoing  section  was  repealed  by 
implication  by  the  adoption  of  section  88  of  the  Prac- 
tice Act  and  section  8  of  the  Appellate  Court  Act  and 
that  the  writ  of  error  was  properly  sued  out  from  the 
court.  We  do  not  think  that  it  was  there  intended 
to  be  held  that  writs  of  error  or  appeals  to  review  other 
orders  in  guardianship  matters  than  those  pertaining 
to  applications  to  sell  real  estate,  should  issue  from 
or  lie  to  the  Appellate  or  Supreme  Courts.  This  view 
is  borne  out  by  section  11  of  the  Probate  Court  Act 
(Rev.  Stat.  1905,  p.  628),  which  provides  that  *' Appeals 
may  be  taken  from  the  final  orders,  judgments  and 
decrees  of  the  Probate  Courts  to  the  Circuit  Courts  of 
their  respective  counties  in  all  matters  except  in  pro- 
ceedings on  the  application  of  executors,  administra 
tors,  guardians  and  conservators  for  the  sale  of  real 
estate  upon  the  appellant  giving  bond^'*  etc  It  is  ob- 
vious that  proceedings  for  the  appointment  of  guard- 
ians are  in  no  proper  sense  suits  or  proceedings  at 
law  or  in  chancery  within  the  meaning  of  section  8  of 
the  Appellate  Court  Act  but  that  they  are  purely  stat- 
utory. Grier  v.  Cable,  159  111.  29.  This  court  there- 
fore has  no  jurisdiction  to  issue  writs  of  error  to  re- 
view orders,  judgments  or  decrees  of  the  County  or 
Probate  Courts  in  guardianship  matters,  except  those 
involving  applications  to  sell  real  estate  and  where  a 
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freehold  is  not  involved.  Lynn  v.  Lynn,  160  111.  307. 
The  proper  remedy  in  proceedings  of  the  present  char- 
acter, is  through  an  appeal  to  the  Circuit  Court. 

We  adhere  to  the  views  as  above  expressed,  and  in 
conformity  therewith  the  writ  of  error  in  this  case  will 
be  dismissed. 

Writ  of  error  dismissed. 


State  B:>«k  of  Clinton,  Defendant  in  Error,  v.  Lucy  J.  Bamett, 
Plaintiff  in  Error. 

1.  Judgments — presumptions  indulged  where  entered  hy  confes- 
sion, in  term  time.  The  same  presumptions  will  be  indulged  in  favor 
of  a  Judgment  by  confession  entered  in  term  time  upon  a  cognovit, 
as  are  Indulged  in  the  case  of  original  Judgments  of  courts  of  gen- 
eral Jurisdiction. 

2.  Judgments — when  motion  to  set  aside,  entered  ty  confession 
properly  denied.  A  motion  to  set  aside  a  Judgment  entered  by  con- 
fession is  addressed  to  the  equitable  discretion  of  the  court  and  even 
though  irregularities  haye  intervened  it  may  be  denied  if  it  appears 
that  the  amount  represented  by  the  Judgment  is  due  and  that  there 
Is  no  defense  upon  the  merits. 

Judgment  by  confession.  Error  to  the  Circuit  Court  of  DeWitt 
county;  the  Hon.  W.  G.  Cochban,  Judge,  presiding.  Heard  in  this 
court  at  the  May  term,  1909.  Affirmed.  Opinion  filed  October  25, 
1909. 


A.  E.  Db  Mange  and  Edwabd  J.  Sweeney,  for  plain- 
tiff in  error. 


Herbick  &  Hebbice  and  Lemon  &  Lemon,  for  defend- 
ant in  error. 

Mb.  PBEsmiNG  Justice  Baumb  delivered  the  opinion 
of  the  court. 
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On  July  29,  1907,  being  one  of  the  days  of  the  May 
term,  1907,  of  the  Circuit  Court  of  De  Witt  county, 
judgment  was  entered  by  confession  in  favor  of  the 
State  Bank  of  Clinton  against  Lucy  J..  Bamett  for 
$3236.93,  upon  two  promissory  notes  bearing  date  De- 
cember 30,  1902,  for  the  sum  of  $1000  due  six  months 
after  date,  and  $1394.89  due  on  demand  respectively, 
each  of  which  notes  contained  a  warrant  of  attorney 
as  follows: 

**  And  to  secure  the  payment  of  said  amount  we  here- 
by authorize  any  attorney  of  any  court  of  record  to 
appear  for  us  in  such  court  in  term  time  or  vacation, 
at  any  time  hereafter,  and  waive  service  of  process, 
and  confess  judgment  in  favor  of  the  holder  of  this 
note  for  such  amount  as  may  appear  to  be  unpaid 
thereon;  together  with  costs  and  $50  (fifty  dollars)  for 
attorney  ^s  fees  to  be  included  in  said  judgment.  And 
we  hereby  jointly  and  severally  waive  and  release  all 
errors  which  may  intervene  in  any  such  proceedings, 
and  consent  to  immediate  execution  upon  such  judg- 
ment, hereby  waiving  all  appeal  in  said  cause  and 
all  advantage  to  which  we  may  be  entitled  by  virtue 
of  the  exemption  laws  of  this  State,  or  of  any  State  or 
territory  where  judgment  may  be  entered  by  virtue 
hereof;  hereby  ratifying  and  confirming  all  that  said 
attorney  may  do  by  virtue  hereof;  and  we  hereby  au- 
thorize the  State  Bank  of  Clinton  to  charge  this  note 
to  the  account  of  either  of  us  at  maturity,  or  at  any 
time  thereafter,  with  accrued  interest  thereon. 

**  Witness  our  hands  and  seals  the  day  and  year 
above  written. 

*'W.  A.  Barnbtt,  (L.  S.) 

' '  Lucy  J.  Barnett,         (L.  S.  ) ' ' 

To  the  declaration  upon  said  notes  a  cognovit  in 
the  usual  form  was  filed  by  William  Booth  as  attorney 
for  said  defendant.  The  May  term  of  said  court  ad- 
journed on  August  9, 1907. 

At  the  following  November  term  of  said  court,  on 
November  11,  1907,  said  defendant  filed  her  motion  to 
vacate  and  set  aside  said  judgment,  on  the  ground  that 
the  same  was  entered  without  warrant  or  authority, 
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and  that  the  court  had  no  jurisdiction  to  enter  the  same 
for  the  reason  that  the  powers  of  attorney  attached 
to  the  notes  upon  which  said  judgment  was  entered 
were  joint  and  not  several  nor  joint  and  several,  and 
because,  by  the  death  of  W.  A.  Bamett,  the  other  joint 
maker  of  said  powers  of  attorney,  which  occurred  in 
October,  1904,  said  powers  of  attorney  ceased  and  de- 
termined and  became  null  and  void.  The  affidavit  of 
the  defendant  averred  the  death  of  her  husband,  W.  A. 
Bamett,  on  October  13, 1904,  and  that  she  was  duly  ap- 
pointed administratrix  of  his  estate,  which  estate  was 
still  pending  for  settlement  in  the  Counfy  Court  of 
DeWitt  county;  that  on  October  25,  1905,  the  plaintiff 
filed  in  said  County  Court  its  claim  against  the  estate 
of  the  said  W.  A.  Bamett  for  the  full  amoxmt  due  upon 
the  two  said  notes,  and  that  judgment  was  entered 
thereon  in  said  County  Court  against  said  estate  on 
October  27,  1906;  that  the  said  judgment  by  confes- 
sion here  involved  was  rendered  upon  no  other  or  dif- 
ferent powers  of  attorney  than  those  attached  to  said 
notes,  and  that  the  cognovit  in  said  cause  signed  by 
William  Booth  was  signed  and  filed  therein  without 
any  authority  from  the  defendant ;  that  the  said  Booth 
was  not  at  said  time  or  at  any  time  the  attorney  of 
the  defendant  and  had  no  authority  to  enter  her  ap- 
pearance in  said  cause  or  to  waive  the  issuing  and 
serving  of  process  upon  her,  or  to  file  any  plea  or  pleas 
in  said  cause ;  that  she  had  no  notice  or  knowledge  of 
said  judgment  until  after  the  adjournment  of  the  May 
term,  1907,  of  said  Circuit  Court.  Upon  the  hearing  of 
the  motion  to  set  aside  and  vacate  said  judgment  the 
same  was  denied  by  the  court  and  the  defendant  prose- 
cutes this  writ  of  error  to  reverse  such  ruling  of  the 
court. 

In  the  view  we  are  constrained  to  take  of  this  case 
it  may  be  conceded  that  the  warrants  of  powers  of  at- 
torney to  confess  judgment  upon  the  notes  in  question 
were  joint  and  not  joint  and  several,  and  that  they 
did  not,  therefore,  authorize  the  rendition  by  the  court 
Vol  cli— « 
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of  a  judgment  by  confession  on  said  notes.  The  judg- 
ment in  question  was  entered  not  in  vacation,  but  in 
term  time^  and  it  has  been  held  that  the  same  presump* 
tion  will  be  indulged  in  favor  of  a  judgment  by  confes- 
sion entered  in  term  time  upon  a  cognovit,  as  are  in- 
dulged in  the  case  of  original  judgments  of  courts  of 
general  jurisdiction.  Farwell  v.  Huston,  151  111.  239; 
Boyles  v.  Chytraus,  175  HI.  370.  It  will  be  observed 
that  there  is  an  entire  absence  of  any  claim  on  the  part 
of  the  defendant  that  she  was  not  in  fact  indebted  to 
t^e  plaintiff  for  the  full  amount  of  the  notes,  or  that 
she  had  any  defense  to  said  notes  either  legal  or  equit- 
able. While  it  has  been  held  to  be  the  settled  doctrine 
in  this  State  that  the  authority  to  confess  a  judgment 
without  process,  must  be  clear  and  explicit,  and  must 
be  strictly  pursued;  and  that  if  there  is  no  power  to 
enter  the  appearance  of  the  debtor  and  confess  the 
judgment  such  judgment  is  a  nullity  and  binds  no  one, 
and  may  be  attacked  collaterally  for  want  of  jurisdic- 
tion in  the  court  to  render  it.  Weber  v.  Powers,  213 
111.  370.  In  its  practical  application  such  doctrine  has 
not  been  held  to  justify  a  court  in  setting  aside  and 
vacating  a  judgment  by  confession  entered  in  term 
time,  unless  it  was  made  to  appear  that  the  defendant 
had  some  defense  to  the  merits.  And  this  is  so  whether 
such  judgment  is  attacked  by  a  bill  in  equity  or  by  mo- 
tion in  a  court  of  law.  The  two  remedies  stand  upon 
the  same  footing.  In  considering  the  purpose  and 
scope  of  the  remedy  by  motion  in  a  court  of  law  in 
Blake  v.  State  Bank,  178  111.  182,  it  was  said:  ''Such 
an  application  as  this  is  addressed  to  the  sound  discre- 
tion of  the  court,  and  calls  for  the  exercise  of  the  equit- 
able power  of  the  court  over  its  own  judgments.  A 
court  of  law  being  vested  with  such  power,  will  not 
send  a  defendant  against  whom  judgment  has  been 
entered  by  confession,  to  a  court  of  equity  for  redress, 
but  the  power,  whether  exercised  by  a  court  of  law  or 
of  equity,  is  an  equitable  one,  to  be  governed  by  the 
same  principles.'' 


Digitized  by 


Google 


Third  District— October,  1909.  83 

state  Bank  of  Clinton  v.  Barnett,  161  HI.  App.  79. 

In  Colson  v.  Leitch,  110  111.  508,  it  was  held  that  a 
court  of  equity  will  not  enjoin  a  judgment  at  law  where 
there  has  been  no  service,  unless  it  is  alleged  and 
proved  that  if  the  relief  be  granted  a  different  result 
will  be  obtained  than  that  already  adjudged  by  the 
void  judgment. 

In  Hier  v.  Kaufman,  134  HI.  215,  it  was  held  that 
relief  would  not  be  granted  upon  motion  if  it  appeared 
that  the  debtor  owed  the  amount  of  the  judgment  and 
had  no  defense  either  legal  or  equitable  to  the  debt 
for  which  the  judgment  was  rendered.  In  Farwell  v. 
Huston,  supra,  it  was  said:  **This  court  has  held, 
in  a  number  of  cases,  that  a  court  of  law  exercises  an 
equitable  jurisdiction  over  a  judgment  by  confession; 
that  if  there  is  an  absence  of  authority  to  confess,  the 
debtor  will  not  be  forced  into  a  court  of  chancery  to 
obtain  relief,  but  may  move  to  set  aside  the  judgment 
before  the  court  of  law  which  rendered  it;  and  that 
such  court  of  law  may  open  the  judgment  and  permit 
the  debtor  to  present  his  defense  to  the  claim,  if  he 
has  any,  but  will  however  protect  the  creditor  by  per- 
mitting the  judgment  to  stand  as  security.  Yet,  such 
relief  will  not  be  granted,  if  it  appears  that  the 
debtor  owes  the  amount  of  the  judgment  and  has  no 
defense,  either  legal  or  equitable,  to  the  debt  for  which 
the  judgment  is  rendered."  The  same  doctrine  is  an 
nounced  in  Packer  v.  Koberts,  140  111.  671 ;  Mumford 
V.  Tolman,  157  111.  258;  Telford  v.  Brinkerhoff,  163 
111.  439,  and  Eeed  v.  New  York  Exchange  Bank,  230 
111.  50. 

The  case  of  Mayer  v.  Pick,  192  HI.  561,  mainly  re- 
lied upon  by  counsel  for  defendant  as  sustaining  their 
contention,  holds  that  the  warrant  of  attorney  to  con- 
fess judgment  there  under  consideration  was  joint  and 
not  joint  and  several  and  is  an  authority  in  point 
upon  that  phase  of  the  case  at  bar,  but  it  further  ap- 
peared in  that  case  that  the  note  upon  which  judgment 
was  confessed  did  not  become  due  until  about  seven 
months  after  the  action  was  commenced,  and  it  was 
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said:  ** There  is  no  principle,  legal  or  equitable,  by 
which  one  may  be  required  to  pay  money  before  it 
becomes  due  in  accordance  with  his  contract.  A  judic- 
ial determination  so  requiring  would  be  in  violation  of 
the  contract.'' 

In  Desnoyers  Shoe^Co.  v.  First  Nat.  Bank,  188  HI. 
312,  the  judgment  by  confession  was  entered  in  vaca- 
tion. In  Thompson  v.  Patek,  235  HI.  341,  it  appeared 
that  one  of  the  judgment  debtors  had  a  complete  de- 
fense to  the  merits,  and  the  court  expressly  refrained 
from  deciding  that  it  was  not  necessary  to  show  a 
meritorious  defense  in  order  to  have  a  void  judgment 
vacated.  This  case,  therefore,  caimot  be  regarded  as 
overruling  the  several  former  cases  heretofore  cited. 

The  action  of  the  Circuit  Court  in  denying  the  mo- 
tion to  set  aside  and  vacate  the  judgment  was  proper 
and  will  be  affirmed. 

Affirmed. 

Mr.  Justice  Phh^riok  took  no  part. 


People  ex  rel.  Bessie  Bardin,  Appellee,  v.  Claude  Bardin, 
Appellant. 

iNSTBUCTiowa — when  error  vHU  not  reverse.  If  the  Terdict  and 
Judgment  are  clearly  right  an  Instmctlon  though  subject  to  criticism 
will  be  regarded  as  harmless  error  and  a  reversal  will  not  be 
awarded. 

Bastardy.  Appeal  from  the  County  Court  of  Coles  county;  the 
Hon.  Walton  S.  Lamon,  Judge,  presiding.  Heard  In  this  court  at 
the  May  term,  1909.    Affirmed.    Opinion  filed  October  26,  1909. 

Charles  G.  Lee  and  J.  H.  Marshall,  for  appellant. 

Robert  G.  Hammond  and  John  McNurr,  for  ap- 
pellee. 
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Mb.  Pbesiding  Jtjsticb  Baume  delivered  the  opinion 
of  the  court. 

This  is  an  appeal  by  the  defendant  from  a  judg- 
ment of  conviction  for  bastardy.  The  evidence  clearly 
justifies  the  finding  of  the  jury,  and  the  only  error 
assigned  relates  to  the  action  of  the  court  in  giving 
the  second  instruction  tendered  by  appellee.  While 
the  instruction  is  not  a  model^  it  has  been  considered 
and  held  not  to  be  misleading  in  N.  Chicago  City  By. 
Co.  V.  Gastka,  27  111.  App.  518,  affirmed  in  128  HI.  613, 
and  also  in  W.  Chicago  St.  E.  B.  Co.  v.  Loftus,  83 
ni.  App.  192. 

In  view  of  the  uncontradicted  evidence  in  the  record 
tending  to  establish  the  guilt  of  the  defendant,  the  in- 
struction could  not  have  operated  to  his  prejudice. 

The  judgment  is  affirmed. 

Affirmed. 


Petroneli  Belskii,  Defendant  in  Error,  v.  Bering  Coal  Company, 
Plaintiff  in  Error. 

1.  Appeals  aitd  ebbobs — effect  of  former  decteUm.  If  evidence  ni^ 
on  one  trial  has  been  admitted  and  an  appeal  taken  and  determined 
In  which  no  question  was  raised  as  to  the  competency  of  such  evi- 
dence, the  same  is  competent  upon  the  second  trial  of  the  cause  as 
the  question  of  its  admissibility  is  res  judicata, 

2.  BviDBNCB-^ioTien  ioriting  offered  for  purposes  of  impeachment 
property  excluded.  If  a  writing  containing  an  alleged  contradictory 
statement  is  relied  upon  by  way  of  impeachment,  it  is  competent*  if 
the  witness  admits  its  Integrity;  otherwise  the  paper  must  be  es- 
tablished by  evidence  before  it  becomes  competent. 

3.  iNSTBUcnoNs— ^ic7t«n  lipon  right  of  recovery  not  erroneous. 
An  instruction  is  proper  which  tells  the  Jury  that  if  they  believe  from 
the  evidence  that  the  plaintiff  has  proven  her  case  as  charged  in 
the  declaration  or  either  count  thereof  by  a  preponderance  of  the 
evidence  the  verdict  should  be  for  the  plaintiff. 

4.  iNBTBUonons — containing  abstract  proposition  of  taw.  An  in- 
struction which  contains  only  an  abstract  proposition  of  law,  though 
subject  to  criticism,  will  not  reverse  if  it  could  not  have  misled  the 
Jury. 
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Action  in  case  for  death  caused  by  alleged  wrongful  act.  Error 
to  the  Circuit  Court  of  Vennilioin  county;  the  Hon.  E.  R.  E.  Kim- 
BBOUGH,  Judge,  presiding.  Heard  in  this  court  at  the  May  term, 
1909.    Affirmed.     Opinion  filed  October  25,  1909. 


O.  M.  Jones  and  Chakles  Troup,  for  plaintiff  in 
error;  Mastin  &  Sherlock,  of  counsel. 

Keeslar  &  GuNN  and  H.  Ernest  Hutton,  for  de- 
fendant in  error. 

Mr.  Presiding  Justice  Baume  delivered  the  opinion 
of  the  court. 

The  plaintiff,  Petroneli  Belskis,  brought  this  suit  in 
the  Circuit  Court  of  Vermilion  county  against  the 
defendant,  Dering  Coal  Company,  to  recover  damages 
alleged  to  have  resulted  by  reason  of  the  wilful  failure 
of  defendant  to  comply  with  certain  provisions  of  the 
Mines  and  Miners  Act,  whereby  her  husband,  John 
Belskis,  was  killed.  Upon  the  trial  there  was  a  ver- 
dict and  judgment  against  defendant  for  $1999.  The 
defendant  prosecutes  this  writ  of  error  to  reverse  said 
judgment. 

The  declaration  contains  two  counts.  The  first  count 
charges  the  defendant  with  having  wilfully  failed  and 
neglected  to  have  the  room  in  which  the  deceased  was 
at  work  in  its  mine  examined  by  the  mine  examiner, 
and  to  mark  therein  with  chalk  the  month  and  day  of 
his  visit,  whereby  a  large  rock  in  the  roof  of  said  room 
fell  upon  the  deceased.  The  second  count  charges  the 
existence  of  a  dangerous  condition  in  said  room,  con- 
sisting of  a  large,  loose  rock  in  the  roof  thereof,  and 
that  the  defendant  by  the  exercise  of  reasonable  care 
could  have  learned  of  such  dangerous  condition;  that 
the  defendant  wilfully  failed  to  inspect  said  room  be- 
fore permitting  the  deceased  to  enter  therein  to  work, 
and  wilfully  failed  to  place  a  conspicuous  mark  on  said 
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large,  loose  and  dangerous  rock  as  notice  to  him  to 
keep  out,  whereby  said  rock  fell  upon  the  deceased 
and  caused  his  death. 

In  the  afternoon  of  June  3, 1907,  John  Belskis,  a  coal 
miner  in  the  employ  of  the  defendant,  was  killed  by  the 
fall  of  a  large  rock  from  the  roof  of  his  working  place, 
being  room  5  in  the  third  southwest  entry  in  the  de- 
fendant's  mine.  McManaman,  the  mine  examiner,  em- 
ployed by  defendant,  testified  that  he  examined  the 
entire  mine  during  the  night  of  June  2  and  early  morn- 
ing of  June  3,  including  the  room  in  question,  and 
that  he  then  found  no  loose  or  dangerous  rock  in  the 
roof  of  said  room,  and  that  he  then  inscribed  with 
chalk  on  the  face  of  the  coal  in  said  room  the  month 
and  day  of  his  visit.  The  written  report  of  this  ex- 
amination, claimed  to  have  been  made  by  McManaman, 
contains  the  statement  that  there  was  then  loose  rock 
in  said  room  5  in  the  third  southwest  entry,  but  does 
not  state  that  he  made  any  conspicuous  mark  thereat, 
and  there  was  no  evidence  that  he  made  any  such  mark. 
The  only  theory  on  which  the  report  made  by  Mc- 
Manaman can  be  reconciled  with  his  testimony  in  that 
regard  is  that  the  loose  rock  mentioned  in  said  report 
referred  to  some  rock  other  than  the  one  which  fell 
upon  the  deceased.  There  is  an  irreconcilable  con- 
flict in  the  testimony  relating  to  the  precise  location 
of  the  rock  in  question  which  fell.  McManaman  tes- 
tified that  none  of  the  rock  then  projected  beyond  the 
standing  shot  while  several  witnesses  called  on  behalf 
of  the  plaintiff  testified  that  the  rock  extended  some 
distance  from  the  face  of  the  coal.  As  tending  to 
show  that  McManaman  neglected  and  failed  to  examine 
the  room  as  claimed  by  defendant,  several  witnesses 
called  on  behalf  of  the  plaintiff  testified  that  they  saw 
no  mark  and  that  there  was  no  mark  indicating  the 
date  of  the  examiner's  visit,  and  three  witnesses  tes- 
tified that  they  saw  McManaman  asleep  upon  the  hay 
in  the  stable  during  the  time  he  claims  he  was  making 
his  examination  of  the  mine.    We  think  the  jury  were 
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warranted  in  finding  that  McManaman  wilfully  failed 
and  neglected  to  examine  the  room  in  question  on  the 
night  preceding  the  death  of  Belskis,  and  that  such 
examination  would  have  disclosed  a  dangerous  condi- 
tion existing  there. 

Thomas  Moses,  a  witness  called  on  behalf  of  plain- 
tiff, was  permitted,  over  the  objection  of  defendant,  to 
testify  to  the  substance  of  a  conversation  he  had  with 
McManaman  about  two  hours  after  the  accident  to 
Belskis,  when  he  met  McManaman  near  the  mouth  of 
room  5,  as  he  (Moses)  was  coining  out  after  having 
made  an  examination  of  the  room.  He  testified  that  he 
said  to  McManaman,  **  Eddie,  did  you  examine  this 
place  last  night f  and  the  latter  replied,  '*I  did;'* 
that  the  witness  then  said,  **  Where  did  you  place  your 
markf  and  that  McManaman  walked  to  the  face  of 
the  coal  and  put  his  light  up  and  said,  ** Right  there;" 
that  the  witness  said  **It  isn't  there  now,'*  and  Mc- 
Manaman replied,  **No.''  It  is  urged  that  this  testi- 
mony was  incompetent  as  relating  to  a  conversation 
which  was  merely  the  narration  of  a  past  event,  not 
a  part  of  the  res  gestae,  and  not  offered  for  the  pur- 
pose of  impeachment.  Admitting,  which  we  are  not 
disposed  to  do,  that  the  admission  of  this  testimony 
was  improper  for  the  reasons  urged,  it  is  made  to 
appear  that  the  same  testimony  was  introduced  upon 
a  fonner  trial  of  the  case  where  there  was  a  verdict 
and  judgment  against  the  defendant,  from  which  judg- 
ment an  appeal  was  allowed  to  this  court  and  that  upon 
such  api^eal  no  error  was  assigned  or  argued  relating 
to  the  action  of  the  trial  court  in  admitting  such  testi- 
mony. The  question  is  now  res  judicata.  In  Muren 
Coal  Co.  V.  Howell,  217  111.  190,  it  was  said:  '* Parties 
cannot  bring  their  cases  to  this  court  in  piecemeal, 
but  must  raise  all  questions  presented  by  the  record 
upon  the  first  appeal  by  a  proper  assignment  of  error, 
which  they  desire  the  court  to  pass  upon,  or  they  will 
be  deemed  to  have  waived  such  questions  and  cannot 
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be  permitted  to  raise  them  upon  a  subsequent  ap- 

The  action  of  the  trial  court  in  permitting  the  wit- 
ness Charles  Ragudis  to  answer  two  questions  relating 
to  the  proper  practice  in  coal  mining,  and  whether  or 
not  it  is  possible  to  tell  when  a  large  untimbered 
rock  is  going  to  fall,  was  not  of  suflScient  significance 
to  merit  discussion.  Tf  error,  it  was  harmless.  It  is 
impossible  that  the  jury  could  have  xmderstood  that 
it  was  the  duty  of  the  mine  examiner  to  remove  a 
dangerous  roci,  and  the  fact  that  it  is  impossible  to 
determine  the  precise  time  when  such  rock  will  fall 
is  self  evident. 

There  was  no  impropriety  in  permitting  the  witness 
McManaman,  called  on  behalf  of  the  defendant,  to 
testify  upon  cross-examination  that  the  further  min- 
ing of  coal  beneath  the  rock  in  question  would  tend  to 
make  a  dangerous  condition. 

Two  answers  of  the  witness  McManaman  to  ques- 
tions on  his  direct  examination  were  excluded  by  the 
court  and  this  ruling  is  urged  as  error.  The  answer 
to  the  first  question  was  merely  the  conclusion  of  the 
witness,  and  the  answer  to  the  second  question  was  not 
responsive  but  was  a  restatement  by  the  witness  of  his 
conclusion  in  the  matter.  The  witness  was  fully  in- 
terrogated with  respect  to  the  manner  in  which  he 
conducted  his  examination  to  determine  whether  there 
was  any  unsafe  condition  in  the  room  in  question. 

The  witness  Tony  Mazulis  who  was  working  as  the 
** buddy'*  of  the  deceased  when  the  latter  was  killed, 
testified  upon  his  direct  examination  by  counsel  for 
plaintiff,  that  he  had  noticed  the  rock  in  question  about 
three  or  four  days  before  it  fell  and  that'  it  sounded 
loose  and  appeared  to  be  loose.  Upon  his  cross-ex- 
amination the  witness  was  asked  whether  or  not  when 
a  witness  at  the  coroner's  inquest  he  had  stated  that 
he  had  examined  the  rock  about  thirty  minutes  before 
it  fell  and  didn't  think  it  was  dangerous,  and  the  court 
sustained  an  objection  to  the  question.    The  question 
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was  proper  as  laying  the  foundation  for  the  impeach- 
ment of  the  witness,  and  he  should  have  been  per- 
mitted to  answer.  We  do  not,  however,  consider  the  rul- 
ing so  prejudicial  as  to  require  a  reversal  of  the  judg- 
ment. It  is  evident  from  the  record  that  the  trial 
court  misunderstood  the  purpose  of  the  inquiry.  The 
same  witness  testified  that  the  signature  to  a  paper 
shown  him  was  in  his  handwriting,  but  there  was  not 
as  much  writing  on  the  paper  when  he  signed  it  as 
there  was  when  presented  to  him  at  the  trial ;  that  he 
did  not  testify  through  an  interpreter  when  he  testified 
at  the  coroner's  inquest;  that  he  talked  partly  in 
Lithuanian  and  partly  in  English ;  that  he  did  his  best, 
trying  to  say  it  in  some  way  and  did  not  know  whether 
they  imderstood  him  or  not;  that  he  did  not  know 
what  they  wrote  on  the  paper,  but  signed  it  at  the 
direction  of  a  man  who  was  there.  Defendant  offered 
no  evidence  to  support  the  integrity  of  the  paper  which 
was  signed  by  the  witness,  but  offered  in  evidence  that 
portion  of  the  paper  above  the  signature  of  the  witness 
wherein  appeared  the  following: 

'*I  examined  this  rock  about  thirty  minutes  before 
it  fell.  I  didn't  think  it  was  dangerous. '*  Upon  the 
objection  of  counsel  for  plaintiff  the  offer  was  excluded. 
The  rule  invoked  by  counsel  for  defendant  in  support 
of  their  assignment  of  error  upon  the  action  of  the 
court  in  excluding  such  offer  is  stated  thus:  "Where 
the  contradictory  statements  were  reduced  to  writing 
by  the  witness,  or  by  another  and  signed  by  him,  the 
necessity  of  laying  a  foundation  for  the  reception  of 
impeaching  evidence  still  remains,  but  for  obvious  rea- 
sons the  limitation  as  to  the  time  and  place  of  mak- 
ing the  statements  does  not  apply.  It  is  sufficient  to 
show  the  witness  the  paper  or  read  it  to  him  and  ques- 
tion him  concerning  its  genuineness.  If  he  admits  that 
it  is  in  his  handwriting,  or  that  he  has  signed  ^it  in  its 
present  form,  it  may,  at  the  proper  season,  be  received 
in  evidence.*'  Chicago  City  Ry.  Co.  v.  Matthieson,  113 
111.  App.  246.    In  Momence  Stone  Co.  v.  Groves,  197 
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m.  88,  the  court  speaking  of  a  like  paper  signed  by  a 
witness  and  the  admissibility  of  such  paper  in  evidence 
said:  '* Having  admitted  that  he  signed  the  paper 
and  made  the  statements  contained  in  it,  it  was  then 
competent  to  be  used  for  the  only  purpose  which  it 
was  admissible,  that  he  had  made  a  different  state- 
ment out  of  court  from  the  one  made  on  the  trial.'* 
In  the  case  at  bar  the  witness  repudiated  the  paper 
in  the  form  in  which  it  was  presented  to  him  and 
denied  that  he  had  knowledge  of  its  contents,  and  in 
the  absence  of  any  countervailing  evidence  with  rela- 
tion to  the  paper  and  the  circumstances  under  which 
it  was  signed  the  paper  was  properly  excluded. 

The  second  instruction  given  at  the  instance  of 
plaintiff  informed  the  jury,  that  if  they  believed  from 
the  evidence  that  the  plaintiff  had  proven  her  case  as 
charged  in  her  declaration  or  either  count  thereof  by 
a  preponderance  of  the  evidence,  their  verdict  should 
be  for  the  plaintiff.  Where  the  several  counts  of  a 
declaration  contain  all  the  averments  necessary  to  a 
recovery,  the  giving  of  such  an  instruction,  although 
not  to  be  commended,  has  never  been  held  to  con- 
stitute reversible  error.  Dickson  v.  Swift  Co.,  238 
HI.  62.  The  special  ground  of  objection  urged  to  the 
giving  of  such  instruction  in  this  case  is  that  the 
first  count  of  the  declaration  fails  to  allege  that  the 
rock  in  question  was  loose  or  dangerous  before  or 
at  the  time  the  mine  examiner  examined  the  room. 
While  such  count  of  the  declaration  is  good  after  ver- 
dict, it  should  have  contained  the  allegation  above 
indicated,  but  the  giving  of  such  instruction  could  not 
have  operated  to  mislead  the  jury,  because  by  their 
answer  to  the  first  special  interrogatory  submitted  at 
the  request  of  the  defendant,  they  found  that  the  rock 
which  afterwards  fell  and  killed  John  Bel  skis  was 
loose  and  dangerous  during  the  night  before  the  day 
when  he  was  killed.  The  third  instruction  given  at 
the  instance  of  the  plaintiff  was  abundantly  supported 
by  the  evidence  and  properly  limited  the  purpose  for 
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which  the  report  of  the  mine  examiner  could  be  con- 
sidered by  the  jury.  The  fifth  instruction  offered  by 
the  plaintiff  and  given  by  the  court  instructed  the 
jury  in  substance  that  a  mine  examiner  is  a  vice 
principal  of  the  mine  operator,  and  the  fact  that  such 
mine  examiner  held  a  certificate  or  license  from  the 
state  mining  board  did  not  serve  to  shift  the  responsi- 
bility from  such  mine  operator,  so  as  to  relieve  him 
from  liability  for  a  wilful  failure  on  the  part  of  the 
mine  examiner  to  observe  the  provisions  of  the  statute 
relating  to  Mines  and  Miners.  While  the  instruction 
is  subject  to  the  criticism  that  it  is  abstract  in  form 
it  states  the  law  accurately  and  could  not  have  mis- 
led the  jury. 

Defendant's  criticism  of  the  action  of  the  court  in 
refusing  certain  instructions  is  fully  answered  by  the 
holdings  in  Henrietta  Coal  Co.  v.  Martin,  221  HI.  460; 
Eldorado  Coal  Co.  v.  Swan,  227  111.  586;  Davis  v. 
Illinois  Collieries  Co.,  232  111.  284,  and  Peebles  v. 
O'Gara  Coal  Co.,  239  111.  370.  The  given  instructions 
offered  on  behalf  of  defendant  fully  advised  the  jury 
as  to  the  law  of  the  case  bearing  upon  the  defense 
interposed  by  it. 

There  is  no  reversible  error  in  the  record  and  the 
judgment  of  the  Circuit  Court  will  be  affirmed. 

Affirmed. 


Joseph  H.  Dawson,  Appellant,  v.  N.  C.  Ellis  et  al.,  Appellees. 

LiAiTDixno)  AicD  TENANT— io^«n  pwrchiuer  of  crop»  protected;  iohen 
not.  A  bona  fide  purchaser  for  valuable  consideration,  of  crops 
grown  on  rented  premises,  without  notice  either  actual  or  construc- 
tive that  such  crops  were  grown  upon  rented  premises,  is  not  liable 
in  an  action  by  the  landlord  to  recover  the  value  of  such  cro^Ni  so 
purchased. 


Digitized  by 


Google 


Thibd  District— October,  19(X>.  93 

Dawson  v.  Ellis,  161  111.  App.  92. 

Action  in  case.  Appeal  from  the  Circuit  Court  of  Moultrie  county; 
the  Hon.  W.  G.  Cochkan,  Judge,  presiding.  Heard  in  this  court  at 
the  May  term,  1909.  Reversed  and  remanded.  Opinion  filed  October 
25,  1909. 

Art  W.  Lux  and  W.  K.  Whitfield,  for  appellant. 
Hakbaugh  &  Thompson,  for  appellees, 

Mr.  PnEsroiNG  Justice  Baume  delivered  the  opinion 
of  the  court. 

On  or  ahout  October  1, 1907,  William  Butts,  a  tenant 
of  the  appellant,  Joseph  H.  Dawson,  sold  to  appellees 
3094  pounds  of  broom  com  for  the  sum  of  $188.14, 
which  broom  com  was  raised  by  Butts  on  premises 
leased  from  appellant  and  for  which  he  had  agreed  to 
pay  appellant  a  cash  rent  of  $433.  The  purchase  price 
of  the  broom  corn  was  paid  to  Butts  and  thereafter 
appellant  brought  his  action  in  case  against  appellees 
to  recover  the  same.  Upon  a  trial  by  jury  there  was  a 
verdict  in  favor  of  appellees  and  judgment  against 
appellant  for  costs. 

There  is  serious  conflict  in  the  evidence  upon  the 
issue  as  to  whether  or  not  any  rent  was  actually  due 
from  Butts  to  appellant,  and  if  that  had  been  the  sole 
issue  of  fact  in  the  case  we  should  not  be  disposed 
to  set  aside  the  verdict  for  any  error  of  law  bearing 
upon  such  issue,  or  because  the  verdict  thereon  was 
against  the  clear  preponderance  of  the  evidence. 

It  is  not  controverted  that  appellee  had  notice  of 
the  fact  that  the  broom  corn  purchased  by  them  was 
grown  by  Butts  upon  leased  premises  for  which  he 
was  obliged  to  pay  cash  rent,  but  there  is  some  con- 
flict in  the  evidence  as  to  whether  or  not  appellees 
knew  that  appellant  was  the  landlord  of  Butts  or  that 
any  rent  remained  unpaid.  A  bona  fide  purchaser  for 
valuable  consideration,  of  crops  grown  on  rented 
premises,  without  notice  either  actual  or  constructive 
that  such  crops  were  grown  upon  rented  premises,  is 
not  liable  in  an  action  by  the  landlord  to  recover  the 
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value  of  such  crops  so  purchased.  Finney  v.  Harding, 
136  111.  576.  Where,  however,  the  purchaser  has  such 
notice  the  action  in  case  for  the  tort  is  the  appropriate 
remedy.  Watt  v.  Scofield,  76  111.  261.  A  most  com- 
prehensive definition  of  a  tort  has  been  formulated 
by  Sir  Frederick  Pollock,  as  follows:  "Tort  is  an 
act  or  omission  (not  being  merely  the  breach  of  duty 
arising  out  of  a  personal  relation  or  undertaken  by 
contract)  which  is  related  to  harm  suffered  by  a  de- 
terminate person  in  one  of  the  following  ways:  (a) 
It  may  be  an  act  which,  without  lawful  justification 
or  excuse,  is  intended  by  the  agent  to  cause  harm, 
and  does  cause  the  harm  complained  of.  (b)  It  may 
be  an  act  in  itself  contrary  to  law,  or  an  omission  of 
specific  legal  duty,  which  causes  harm  not  intended 
by  the  person  so  acting  or  omitting,  (c)  It  may  be 
an  act  or  omission  causing  harm  which  the  person 
so  acting  or  omitting  did  not  intend  to  cause,  but 
might  and  should  with  due  diligence  have  foreseen 
and  prevented,  (d)  It  may,  in  special  cases,  con- 
sist merely  in  not  avoiding  or  preventing  harm  which 
the  party  was  bound  absolutely,  or  within  limits,  to 
avoid  or  prevent."  In  Gindele  v.  Corrigan,  129  HI. 
582,  a  tort  is  defined  **  to  be  an  injury  or  wrong  com- 
mitted, with  or  without  force,  to  the  person  or  prop- 
erty of  another,  and  such  injury  may  arise  by  either 
nonfeasance,  malfeasance  or-misfeasance  of  the  wrong- 
doer." Actual  fraud  or  intent  to  inflict  the  injury 
occasioned  by  the  wrongful  act  is  not  necessary  to 
constitute  a  tort.  The  actionable  wrong  may  be  purely 
a  legal  wrong  unmixed  with  any  element  of  fraud  or 
intent  on  the  part  of  the  wrongdoer.  In  the  case  at 
bar  the  actionable  wrong,  if  any,  would  be  the  pur- 
chase by  appellees  of  the  broom  com  with  notice, 
actual  or  constructive,  that  the  vendor  of  such  com 
was  a  tenant  of  appellant  obligated  to  pay  cash  rent 
for  the  premises  and  that  such  com  was  grown  upon 
such  premises. 
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Several  of  the  instructions  given  by  the  court  at  the 
instance  of  the  appellees  informed  the  jury  that  it 
was  incumbent  upon  appellant  to  show  by  a  preponder- 
ance of  the  evidence  that  appellees  had  purchased 
the  com  with  the  fraudulent  intent  of  depriving  ap- 
pellant of  his  lien  thereon  for  the  unpaid  rent.  In  so 
charging  the  jury  the  trial  court  was  in  error,  and  as 
such  error  was  manifestly  prejudicial  to  appellant  the 
judgment  must  be  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


Katie  Feddiain,  Appellee,  v.  Modem  Woodmen  of  America, 

Appellant. 

1.  Appeals  and  erbors — when  sufficiency  of  plea  saved  for  review. 
Proceeding  to  trial  upon  other  pleas  presenting  distinct  grounds  of 
defense  does  not  waive  the  question  as  to  the  propriety  of  the 
court  in  sustaining  a  demurrer  to  another  plea. 

2.  Fbatebnal  BENEFir  SOCIETIES — What  constitutes  contract  of  in- 
surance. Where  the  application  is  not  only  referred  to  tn  the  cer- 
tificate but  the  statements  and  stipulations  imposed  therein  are  ex- 
pressly and  specifically  made  a  part  of  the  certificate,  the  contract 
of  insurance  is  represented  by  the  application,  by  the  certificate,  the 
examination  of  the  physician  and  the  constitution  and  by-laws  of  the 
society. 

3.  FaATEBNAii  BENEFIT  SOCIETIES — What  constituic  warranties. 
Statements  made  in  an  application  which  enter  into  and  become  a 
part  of  the  certificate  of  insurance  are  warranties  and  not  represen- 
tations and  whether  material  or  otherwise  must  have  been  literally 
true  in  order  that  recovery  may  be  had  upon  such  certificate. 

4.  Fkatebnal  BENEFIT  SOCIETIES — whcn  dcfcnscs  not  waiviid.  If 
a  letter  is  written  by  a  fraternal  benefit  society  refusing  to  pay  a 
claim  for  insurance  upon  specified  grounds,  other  grounds  Justify- 
ing such  refusal  to  pay  may  be  urged  if  such  letter  did  not  tend 
to  mislead  or  prejudicially  influence  the  claimant  under  the  certifi- 
cate in  suit. 

5.  EJviDENCB — effect  of  verdict  of  coroner^s  jury,  A  verdict  by  a 
Jury  impaneled  by  a  coroner  is  not  conclusive  of  the  facts  found, 
nor  does  such  verdict  establish  prima  facie  the  fact  found,  but  the 
same  Is*  merely  evidence  which  tends  to  show  the  existence  of  the 
fact  in  question. 
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ABSumpslt.  Appeal  from  the  Circuit  Court  of  Shelby  county;  the 
Hon.  Tbuman  E.  Ames,  Judge,  presiding.  Heard  in  this  court  at 
the  November  term,  1908.  Reversed  and  remanded.  Opinion  filed 
August  6,  1909. 


Tbuman  Plantz,  W.  H.  Eagan  and  Geoboe  B. 
Bhoads,  for  appellant. 

W.  C.  Hbadbn,  for  appellee. 

Mr.  Justice  Puterbaugh  delivered  the  opinion  of 
the  court. 

This  is  an  action  in  assumpsit  for  the  recovery  of 
the  sum  claimed  to  be  due  to  the  plaintiff  as  beneficiary 
by  the  terms  of  a  certan  benefit  certificate  for  $3000 
issued  by  the  defendant  society  upon  the  life  of  George 
E.  Peckham,  a  son  of  the  plaintiff.  A  judgment  was 
rendered  in  the  trial  court  for  the  face  of  the  certificate. 
To  reverse  such  judgment  this  appeal  is  prosecuted 
by  Ihe  defendant. 

The  declaration  consists  of  a  special  count  which 
sets  out  the  policy  in  haec  verba  excepting  the  applica- 
tion on  the  back  thereof,  and  the  common  money  counts 
consolidated.  The  defendant  pleaded  the  general  is- 
sue and  special  pleas  charging  that  the  insured  had 
committed  suicide  thus  avoiding  the  certificate,  upon 
which  issue  was  joined.  Certain  other  pleas  were  filed 
numbered  6  to  14  inclusive,  which  set  forth,  separately, 
that  the  insured  in  his  application  warranted  certain 
things  to  be  true,  viz:  that  his  father's  health  was 
good ;  that  he  had  but  one  sister  living,  whose  age  was 
eight  years  and  her  health  was  good  and  that  he  had 
no  sisters  dead;  and  that  none  of  his  relatives  had 
been  afflicted  with  insanity ;  that  upon  the  faith  of  such 
warranties  the  society  issued  the  certificate,  and  that 
as  the  warranties  were,  in  fact,  false  and  untrue,  the 
certificate  was  null  and  void.    Certain  other  pleas  set 
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forth  the  same  defenses,  omitting,  however,  the  aver- 
ment that  the  certificate  was  issued  upon  the  truth 
of  the  statements  in  the  application.  A  demurrer  was 
sustained  to  said  pleas,  whereupon  the  defendant  elect- 
ed to  abide  by  them,  and  afterward  by  leave  of  court 
and  in  conformity  to  its  rulings  upon  the  demurrer, 
filed  additional  pleas  setting  up  the  falsity  of  the  ap- 
plication touching  both  father  and  sister  and  add- 
ing the  averment  that  when  the  answers  in  question 
were  made  by  the  insured,  he  then  and  there  well  knew 
the  same  to  be  false.  Issue  was  thereupon  joined  upon 
the  latter  pleas  and  the  trial  had  upon  them  and  the 
suicide  pleas. 

The  first  ground  for  reversal  urged  is  that  the  court 
erred  in  sustaining  a  demurrer  to  pleas  6  to  14.  Coun- 
sel for  plaintiff  insists  that  in  order  to  preserve  the 
question  for  review,  the  defendant  should  have  gone 
to  trial  on  the  remaining  pleas,  and  that  by  filing 
additional  pleas  the  defendant  waived  its  right  to 
raise  the  question.  This  would  have  been  true  had 
the  defendant  amended  the  pleas  to  which  a  demurrer 
was  sustained.  The  additional  pleas  although  some- 
what similar  in  character  presented  another  and  dis- 
tinct ground  of  defense  and  cannot  properly  be  held 
to  have  been  amendments  to  the  original  pleas.  The 
question  of  the  suflSciency  of  the  original  pleas  is  there- 
fore reviewable  in  this  court. 

The  certificate  in  suit  contains  the  following  clauses : 

*'This  benefit  certificate  is  issued  and  accepted  only 
npon  the  following  express  warranties,  conditions,  and 
agreements : 

**1.  •  •  •  That  the  application  for  membership 
in  this  Society  made  by  the  said  member,  a  copy  of 
which  is  hereto  attached  and  made  a  part  hereof,  to- 
gether with  the  report  of  the  medical  examiner,  which 
is  on  file  in  the  office  of  the  Head  Clerk  and  is  hereby 
referred  to  and  made  a  part  of  this  contract,  is  true 
in  all  respects  and  that  the  literal  truth  of  such  appli- 
cation, and  each  and  every  part  thereof,  shall  be 
held  to  be  a  strict  warranty  and  to  form  the  only  basis 
of  the  liability  of  this  Society  to  such  member,  and  to 
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his  beneficiary  or  beneficiaries,  4;he  same  as  if  fully 
set  forth  in  this  Benefit  certificate. 

"2.  That  if  said  application  shall  not  be  .literally 
true,  in  each  and  every  part  thereof,  then  this  Benefit 
certificate  shall,  as  to  said  member,  his  beneficiary  or 
beneficiaries,  be  absolutely  null  and  void. 

**3.  This  certificate  is  issued  in  consideration  of 
the  warranties  and  agreements  made  by  the  person 
named  in  this  certificate  in  his  application  to  become 
a  member  of  this  Society,  and  also  in  consideration  of 
(payment  of  assessments). 

**5.  If  the  member  holding  this  certificate  *  *  * 
shall,  within  three  years  after  becoming  a  Beneficial 
member  of  this  Society,  die  by  his  own  hand,  whether 
sane  or  insane,  *  *  *  or  if  his  application  for 
membership,  or  any  part  of  it,  shall  be  found  in  any 
respect  untrue,  then  this  certificate  shall  be  null  and 
void,  and  of  no  effect,  and  all  moneys  which  have  been 
paid,  and  all  rights  and  benefits  which  may  have  ac- 
crued on  account  of  this  certificate,  shall  be  absolutely 
forfeited  and  this  certificate  becomes  null  and  void.^' 

Upon  the  certificate  the  following  also  appears: 

**A  copy  of  your  application  for  membership  is  at- 
tached to  this  certificate.  Bead  it.  If  any  answer  or 
statement  therein  is  not  correct  notify  the  Head  Clerk 
at  once.'* 

The  application  upon  which  the  certificate  was  issued 
contains  the  following  clauses : 

**5.  lagree  •  •  •  that  this  application  and  the 
By-laws  of  this  Society  shall  form  the  sole  basis  of 
my  admission  to  and  membership  therein,  and  of  the 
Benefit  certificate  to  be  issued  to  me  by  said  Modern 
Woodmen  of  America;  that  any  untrue  statement  or 
answer,  or  any  concealment  of  fact,  intentional  or  other- 
wise, in  this  application  (including  therein  the  next 
succeeding  page),  •  *  •  shall  forfeit  the  rights  of 
myself  and  that  of  my  beneficiary  or  beneficiaries  to 
any  and  all  privileges  growing  out  of  my  membership 
in  said  Society. 

**6.  I  am  a  believer  in  a  Supreme  Being.  I  fully 
understand  the  objects,  organization,  mode  of  govern- 
ment and  By-laws  of  this  Society,  and  particularly 
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that  part  of  the  laws  defining  the  qualifications  for  and 
restrictions  upon  its  membership,  and  that  providing 
for  the  forfeiture  of  indemnity  for  untrue  statements 
or  answers  in  an  application  for  membership.  I  fur- 
ther understand  and  agree  that  the  laws  of  this  So- 
ciety now  in  force  or  hereafter  enacted,  enter  into 
and  become  a  part  of  every  contract  of  indemnity  by 
and  between  the  members  and  the  Society  and  govern 
all  rights  tiiereunder.  I  further  understand  and  agree 
that  this  Society  does  not  indemnify  against  death 
from  suicide,  sane  or  insane,  if  occurring  within  three 
years  from  date  of  certificate    *     *     *. 

*'34.    The  following  are  full,  true,  and  correct  an- 
swers and  statements  in  relation  to  the  following  par 
ticulars  concerning  my  family  history.'* 

In  answer  to  questions  relative  to  his  family  history 
the  applicant  stated,  in  substance,  that  he  was  bom  at 
Hunton,  Illinois,  December  21,  1885;  that  his  father 
was  living,  aged  55,  health  good ;  that  his  mother  was 
living,  aged  38,  health  good;  that  he  had  no  brothers 
living  and  two  dead;  that  he  had  one  sister  living, 
eight  years  old,  health  good;  that  he  had  no  sisters 
dead;  and  that  his  parents,  grandparents,  brothers, 
and  sisters  had  none  of  them  been  afflicted  with  in- 
.sanity.     The  application  then  concludes  as  follows: 

**I  have  verified  each  of  the  foregoing  answers  and 
statements  from  1  to  35  both  inclusive,  adopt  them  as 
my  own,  whether  written  by  ine  or  not,  and  declare 
and  warrant  that  they  are  full,  complete  and  literally 
true,  and  I  agree  that  the  exact  literal  truth  of  each 
shall  be  a  condition  precedent  to  any  binding  contract 
issued  upon  the  faith  of  the  foregoing  answers.  I  fur- 
ther agree  that  the  foregoing  answers  and  statements, 
together  with  the  preceding  declaration,  shall  form 
the  basis  of  the  contract  between  me  and  Modem 
Woodmen  of  America,  and  are  offered  by  me  as  a  con- 
sideration for  the  contract  applied  for,  and  are  hereby 
made  a  part  of  any  Benefit  certificate  that  may  be  is- 
sued on  this  application,  and  shall  be  deemed  and 
taken  as  a  part  of  such  certificate ;  that  this  application 


Digitized  by 


Google 


100  Appellate  Coubts  op  Ilunois. 

*'•  

Peckham  ▼.  Modem  Woodmen  of  America,  161  111.  App.  95. 

may  be  referred  to  in  said  Benefit  certificate  as  the 
basis  thereof,  and  that  they  shall  be  construed  together 
as  one  entire  contract;  and  I  further  agree  that  if  any 
answer  or  statement  in  this  application  is  not  literally 
true  •  •  •  that  my  Benefit  certificate  shall  be 
void.  •  *  •.  And  I  further  expressly  waive  for 
myself  and  my  beneficiary  or  beneficiaries  the  provis- 
ions of  any  law,  and  the  statutes  of  any  State,  now  in 
force  or  that  hereafter  may  be  enacted,  that  would; 
•  •  •  caurfe  it  (this  agreement)  to  be  construed  in 
any  way  contrary  to  its  express  language/' 

It  will  be  observed  that  the  application  is  not  only 
referred  to  in  the  certificate,  but  that  the  statements 
and  stipulations  embraced  therein  are  expressly  and 
specifically  made  a  part  of  the  certificate,  and  that  a 
copy  of  such  application  is  attached  to  the  certificate 
and  thus  made  a  part  of  the  same.  Such  certificate, 
together  with  the  examination  of  the  physician  and 
the  constitution  and  by-laws  of  the  society,  constituted 
the  contract  between  the  insured  and  the  society.  Ful- 
lenwider  v.  Loyal  League,  180  111.  625.  Furthermore, 
the  statements  and  stipulations  contained  in  the  ap- 
plication are  declared  in  the  certificate  to  be  the  basis 
upon  which  the  contract  is  made,  and  the  certificate  is 
declared  to  be  issued  upon  the  faith  of  such  state- 
ments and  stipulations.  There  can  therefore  be  no 
doubt  that  the  statements  in  the  application  entered 
into  and  became  a  part  of  the  certificate;  that  such 
statements  were  warranties  and  not  representations  or 
mere  inducements,  and  whether  material  or  otherwise, 
must  have  been  literally  true  in  order  to  entitle  the 
plaintiff  to  recover.  Spence  v.  Central  Accident  Ins, 
Co.,  236  m.  444;  Baumgart  v.  M.  W.  A.,  85  Wis.  546; 
Finch  V.  M.  W.  A.,  113  Mich.  646.  It  follows  that 
the  court  erred  in  sustaining  the  demurrer  to  special 
pleas  6  to  14  inclusive. 

It  is  insisted  by  the  defendant  that  a  number  of 
letters  written  by  W.  H.  Pontius,  the  clerk  of  the  camp 
of  which  insured  was  a  member,  to  the  plaintiff,  one  of 
which,  "Exhibit  I,*'  stated  that  her  claim  was  rejected 
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by  the  society  because  a  coroner's  jury  had  returned 
a  verdict  finding  that  the  insured  came  to  his  death 
by  suicide,  were  improperly  admitted  in  evidence.  The 
letters  in  question,  were  competent  as  tending  to  prove 
the  defendant's  reason  for  refusing  to  pay  the  plain- 
tiff's claim.  If  it  had  appeared  that  the  plaintiff  was 
misled  or  influenced  to  her  injury  by  the  omission  or 
failure  of  the  defendant  to  set  forth  other  reasons  than 
that  mentioned  for  its  failure  to  pay,  the  defendant 
would  have  been  restricted  in  its  defense  to  the  reason 
assigned.    Weston  v.  Life  Assurance  Co.,  234  HI.  492. 

During  the  trial  it  was  stipulated  by  the  parties  that 
the  verdict  of  a  jury  impaneled  by  the  coroner  of  the 
county  where  the  insured  met  his  death,  together  with 
the  venire,  record  and  original  testimony  taken  at 
the  inquest,  might  be  read  to  the  jury.  The  verdict 
in  question  found  that  the  insured  **came  to  his  death 
by  his  own  hand  willingly  by  means  of  a  gunshot 
wound;  suicide.''  At  the  instance  of  the  plaintiff  the 
court  instructed  the  jury  that  notwithstanding  such 
verdict  it  was  necessary  for  the  defendant  to  prove 
by  a  preponderance  of  the  evidence  that  the  insured 
committed  suicide  before  the  defendant  could  under  its 
defense  of  suicide  defeat  a  recovery  by  the  plaintiff. 
Such  instruction  stated  the  law  correctly. 

The  coroner's  verdict  while  competent  to  be  con- 
sidered in  connection  with  the  other  evidence  pertain- 
ing to  the  issue  was  not  sufficient  to  establish  prima 
facie  the  fact  that  the  insured  committed  suicide. 
Defendant's  instruction  number  16  was  therefore  prop- 
erly refused. 

For  the  error  indicated  the  judgment  of  the  circuit 
court  is  reversed  and  the  cause  remanded. 

Reversed  and  remaaided. 
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Nathaniel  P.  Daughetee,  Appellee,  v.  The  Ohio  Oil  Company, 

Appellant. 

1.  Landlord  and  tenant — implied  covenant  of  oil  lease.  In  oil 
leases  of  the  character  in  question  in  this  case  there  is  an  implied 
covenant  that  a  lessee  will  proceed  with  due  diligence  to  ascertain 
whether  or  not  the  demised  premises  are  underlaid  with  oil  and 
after  ascertaining  such  fact  it  is  the  duty  of  such  lessee  to  pro- 
ceed with  due  diligence  fully  to  develop  the  premises. 

2.  Landlord  and  tenant — what  breach  of  obligation  diligefitly  to 
develop  under  oil  lease.  If  it  is  shown  that  there  was  oil  under  the 
demised  premises  and  that  a  market  existed  therefor,  in  order  to 
avoid  responding  in  damages  for  a  failure  diligently  to  develop  and 
market  such  oil,  it  devolves  upon  the  lessee  to  show  that  the  prem- 
ises could  not  he  developed  for  oil  with  profit  or  that  some  other 
cause  existed  which  would  relieve  such  defendant  from  prosecuting 
the  diligent  development  and  marketing  of  such  product;  a  cause 
of  action  existing  in  favor  of  the  lessor,  may  be  instituted  prior  to 
the  expiration  of  the  lease. 

Assumpsit.  Appeal  from  the  Circuit  Court  of  Clark  county;  the 
Hon.  M.  W.  Thompson,  Judge,  presiding.  Heard  in  this  court  at  the 
November  term,  1908.  Reversed  and  remanded.  Opinion  filed  Au- 
gust 5,  1909. 

Golden  &  Schofield,  for  appellant. 

Frank  T.  O'Hair  and  Davison  &  Bartlett,  for  ap- 
pellee. 

Mr.  Justice  Puterbaugh  delivered  the  opinion  of  the 
court. 

This  is  a  suit  in  assumpsit  predicated  upon  what 
is  commonly  known  as  an  oil  and  gas  lease,  for  the 
recovery  of  damages  alleged  to  have  resulted  from  the 
failure  of  the  defendant  to  develop  the  lands  conveyed 
for  oil  and  to  diligently  pump  and  market  oil  which 
it  is  claimed  could  have  been  obtained  from  wells  sunk 
under  said  lease.  A  trial  by  jury  resulted  in  a  judg- 
ment in  favor  of  the  plaintiff  for  the  sum  of  $5000,  to 
reverse  which  this  appeal  is  prosecuted. 
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The  declaration  consists  of  four  counts.  The 
first  count  alleges  in  substance  that  the  plaintiff 
on  June  3,  1904,  for  the  consideration  of  one  dollar, 
the  receipt  of  which  was  acknowledged,  executed  to 
Hoblitzell  &  Co.  an  oil  and  gas  lease  on  certain  land 
therein  described,  in  Clark  county,  Illinois,  contain- 
ing 250  acres,  with  right  to  enter  thereon  for  the 
puri>ose  of  drilling  and  operating  for  oil  and  gas,  and 
to  erect  and  maintain  all  buildings  and  structures  and 
lay  pipes  necessary  for  the  production  and  transporta- 
tion of  oil  and  gas  for  the  term  of  five  years  from 
the  date  thereof,  and  as  much  longer  as  oil  and  gas 
should  be  found  in  paying  quantities ;  that  by  the  terms 
of  the  lease  a  test  well  was  to  be  completed  within 
two  years  from  date  of  lease,  and  the  plaintiff  was  to 
receive  one-eighth  part  of  the  oil,  and  $100  per  year 
for  gas  for  each  well  from  which  gas  should  be  trans- 
ported; that  said  lease  was  properly  filed  for  record 
in  the  recorder's  oflSce  of  Clark  county,  Illinois;  that 
said  Hoblitzell  &  Co.  took  possession  of  the  leased 
premises  and  drilled  a  test  well  and  found  oil  in  pay- 
ing quantities ;  that  it  was  the  duty  of  Hoblitzell  &  Co. 
and  their  assigns  to  sink,  pump  and  operate  as  many 
wells  as  were  ordinarily  and  reasonably  necessary  to 
secure  the  oil  from  said  premises  and  to  afford  pro- 
tection to  the  lines  against  any  well  operated  on  ad- 
joining lands  and  premises ;  that  Hoblitzell  &  Co.  on 
November  10,  1905,  for  a  valuable  consideration,  as- 
signed all  their  interest  in  said  lease  to  the  defendant, 
which  took  possession  and  sank  and  drilled  five  wells 
producing  oil,  and  thereby  became  liable  to  fulfill  and 
carry  out  the  obligations  of  Hoblitzell  &  Co.  to  fairly 
and  fully  develop  said  premises  for  oil;  that  the  de- 
fendant in  disregard  of  its  duty  and  in  violation  of  its 
undertakings,  had  wholly  failed  and  refused,  and  still 
continued  to  fail  and  refuse  to  fully  develop  said  lease- 
hold by  sinking,  drilling  and  operating  wells  thereon 
necessarily  and  ordinarily  required  for  the  production 
of  oil  thereon  in  which  said  premises  abound,  and  which 
were  necessary  for  the  protection  of  the  lines  thereof 
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by  wells  drilled  and  operated  along  the  same  on  ad- 
joining farms  and  premises,  contrary  to  the  full  in- 
tent and  meaning  of  said  lease  and  the  several  prom- 
ises and  undertakings  of  said  appellant. 

The  second  count  alleges,  in  a  general  way,  the  ex- 
ecution of  the  lease  to  Hoblitzell  &  Co. ;  the  assignment 
of  Ihe  same  to  the  defendant;  its  entry  upon  the 
premises  and  liability  under  the  lease,  and  refusal  to 
I^erform  thereunder. 

The  third  count,  after  alleging  the  execution  and 
assignment  of  the  lease  as  in  the  first  count,  alleges 
that  Hoblitzell  &  Co.  entered  upon  and  ascertained 
that  said  lands  were  underlaid  with  oil,  and  that  it  was 
their  duty  to  drill,  sink,  pump  and  operate  as  many 
wells  thereon  as  would  be  reasonably  necessary  to 
secure  oil  from  said  lands  and  protect  the  lines,  etc., 
and  to  at  once  deliver  and  market  all  such  oil  produced 
as  aforesaid ;  that  by  virtue  of  the  assignment  of  the 
lease  and  the  entry  of  the  defendant  thereunder,  the 
defendant  became  bound  to  carry  out  the  duties,  obli- 
gations and  promises  of  Hoblitzell  &  Co.  under  said 
lease,  but  that  it  had  failed  and  continued  to  fail  to 
fully  develop  said  premises  for  oil,  etc. 

The  fourth  count  alleges  that  the  defendant  was 
engaged  in  the  business  of  producing  and  purchasing 
oil  and  gas,  was  a  tenant  of  the  plaintiff  and  in  pos- 
session of  certain  lands  belonging  to  the  plaintiff  there 
situate  under  a  certain  lease  theretofore  made  by  plain- 
tiff to  Hoblitzell  &  Co.,  and  by  them  assigned  to  the 
defendant,  for  the  purpose  of  producing  oil  thereon 
and  marketing  the  same,  and  that  in  consideration 
thereof  the  defendant  promised  the  plaintiff  that  it 
would  develop  said  lands  for  oil  so  as  to  secure  as 
much  oil  from  the  lands  so  demised  as  might  be  ob- 
tained with  profit;  and  protect  the  lines  thereof  from 
extraction  of  oil  thereunder  by  wells  drilled  along  the 
lines  thereof  on  adjacent  farms  and  lands,  and  accord- 
ing: to  the  customs  of  the  country  where  said  lands  are 
situate,  and  deliver  to  the  plaintiff  in  the  pipe  line 
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with  which  defendant  connects  its  wells  one-eighth 
of  all  the  oil  produced  thereon;  and  that  the  defendant 
then  continued  tenant  to  plaintiff  as  aforesaid  upon 
said  lands  from  the  10th  day  of  November,  1905, 
hitherto,  but  failed  to  perform  its  said  implied  agree- 
ment in  that  behalf,  to  the  damage  of  the  plaintiff, 
etc. 

By  the  lease  in  question,  which  is  set  out  in  full 
in  the  first  and  third  counts  of  the  declaration,  the 
plaintiff  in  consideration  of  one  dollar,  granted  to 
Hoblitzell  &  Co.  all  the  oil  and  gas  in  and  under  a 
tract  of  land  therein  described,  together  with  the  right 
to  enter  thereon  at  all  times  for  the  purpose  of  drill- 
ing and  operating  for  gas  and  oil  and  erecting  and 
maintaining  all  buildings  and  structures  and  laying 
all  pipes  necessary  for  the  production  and  transporta- 
tion of  oil  and  gas,  for  the  term  of  five  years  from 
June  3,  1904,  and  as  much  longer  as  gas  or  oil  was 
found  in  paying  quantities  on  said  premises,  the  follow- 
ing, among  other  conditions: 

**  Second  parties  shall  within  two  years  from  date 
hereof  drill  to  completion  a  test  well  upon  said  prem- 
ises, if  gas  is  found  in  suflScient  quantities  to  transport, 
second  parties  agree  to  pay  first  party  the  sum  of  one 
hundred  dollars  per  year  for  the  gas  product  of  each 
well  from  which  gas  is  transported,  payable  quarterly, 
when  a  market  is  found  for  the  gas ;  and  first  party  to 
have  gas  free  of  cost  to  heat  and  light  one  dwelling 
house,  to  be  transported  at  first  party's  cost.  If  oil 
be  found  in  paying  quantities  the  first  party  shall 
have  the  one-eighth  part  of  all  oil  produced  and  saved 
from  said  premises  to  be  delivered  in  the  pipe  line 
with  which  second  parties  shall  connect  their  wells.  ^' 

'*The  party  of  the  first  part  grants  the  further  priv- 
ilege to  parties  of  the  second  part  of  the  right  of  way 
over  and  across  said  premises  to  the  place  of  operat- 
i^ft  together  with  the  exclusive  right  to  lay  pipes  to 
convey  oil  and  gas,  the  right  to  remove  any  machinery 
or  fixtures  placed  on  said  premises  by  them.*' 

**In  case  no  well  is  completed  on  said  premises  with- 
in 24  months  from  this  date  the  parties  of  the  second 
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part  shall  pay  to  party  of  the  first  part  a  rental  at 
rate  of  twenty-five  cents  per  acre  per  year,  to  be  paid 
annually  at  close  of  the  first  quarter  of  each  such  ren- 
tal year  counting  from  the  expiration  of  said  24 
months.'' 

**It  is  further  agreed  that  in  case  no  paying  well  is 
completed  on  said  premises  within  5  years  from  the 
date  hereof  this  grant  shall  be  null  and  void,  without 
further  agreement  of  the  parties  hereto.*' 

**The  second  parties  shall  have  the  right  to  use  suf^ 
ficient  gas  and  water  to  run  all  machinery  for  operat- 
ing said  well,  also  the  right  to  remove  all  its  property 
at  any  time,  but  without  interference  with  first  party's 
water  supply." 

**Upon  abandonment  by  second  parties  of  the  prem- 
ises, or  upon  expiration  of  the  rights  and  privileges 
of  the  second  parties,  under  the  provisions  hereof,  the 
second  parties  agree  to  execute  full  release  to  party  of 
first  part." 

*^The  parties  of  the  secpnd  part  hereby  agree  to 
complete  one  test  well  in  Westfield  District  No.  1, 
Clark  County,  Illinois,  on  or  before  the  30th  day  of 
September,  1904,  or  forfeit  all  rights  under  this  lease.'' 

*'It  is  understood  between  the  parties  to  this  agree- 
ment that  all  conditions  between  the  parties  hereunto 
shall  extend  to  their  heirs,  executors,  administrators, 
successors  and  assigns." 

**The  said  test  well  shall  be  commenced  within  60 
davs  from  date  hereof  and  completed  on  the  30th  of 
September,  1904." 

The  first  contention  argued  by  counsel  for  the  de- 
fendant is  that  the  allegations  of  the  declaration  and 
of  each  count  thereof  do  not  state  a  cause  of  action,  and 
are  insufficient  to  support  the  judgment,  even  when 
aided  by  the  verdict.  It  is  insisted  that  it  is  sought, 
without  warrant  in  law,  to  inject  into  the  lease  an  im- 
plied covenant  on  the  part  of  the  lessee  to  diligently 
explore  and  develop  the  lands  therein  conveyed;  and 
further,  that  if  any  right  of  action  for  the  breach  of 
such  covenant  exists  it  would  not  accrue  until  the 
expiration  of  the  terms  of  the  lease ;  and  still  further. 
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that  if  oil  or  gas  was  found,  the  question  whether  the 
same  was  or  could  be  produced  in  paying  quantities, 
was  to  be  determined  by  the  lessee,  whose  decision  was 
final  and  conclusive  if  made  in  good  faith.  We  are 
of  opinion  that  the  declaration  stated  a  good  cause 
of  action,  although  defectively.  In  leases  of  this  char- 
acter there  is  an  implied  covenant  that  the  lessee  will 
proceed  with  due  diligence  to  ascertain  whether  or  not 
the  premises  are  underlaid  with  oil,  and  after  ascer- 
taining such  fact  it  is  the  duty  of  such  lessee  to  pro- 
ceed with  due  diligence  to  fully  develop  the  premises 
(Kleppner  v.  Lemon,  176  Pa.  502;  McKnight  v.  Gas 
Co.,  146  Pa.  St.  185;  Aye  et  al.  v.  The  Philadelphia 
Co.,  193  Pa.  451;  lams  v.  Gas  Co.,  194  Pa.  72;  Koch's 
Appeal,  93  Pa.  442;  Kay  v.  Gas  Co.,  138  Pa.  589; 
Borer  Iron  Co.  v.  Trout,  83  Va.  397),  and  when  it 
appears  that  oil  can  be  produced  therefrom  in  paying 
quantities,  the  further  duty  devolves  upon  such  lessee 
to  within  a  reasonable  time  diligently  develop  the 
premises  for  its  production.  McKnight  v.  Gas  Co., 
supra;  McClay  v.  Gas  Co.,  201  Pa.  197. 

Under  the  terms  of  the  present  lease  the  question 
as  to  whether  oil  was  found  in  paying  quantities  was 
not  one  for  the  arbitrary  determination  of  the  defend- 
ant. If  the  surrounding  conditions  were  such  as  would 
have  induced  an  ordinarily  prudent  person  engaged  in 
like  business,  to  expect  a  reasonable  profit  from  the 
sum  necessary  to  be  expended  in  the  prosecution  of 
the  enterprises,  oil  may  properly  be  said  to  have  been 
present  in  paying  quantities.  Upon  it  being  shown 
that  there  was  oil  under  the  leased  premises,  and  that 
a  market  existed  for  the  same,  in  order  to  avoid  re- 
sponding in  damages  for  a  failure  to  diligently  de- 
velop and  market  such  oil,  it  devolved  upon  tiie  defend- 
ant to  show  that  the  premises  could  not  be  developed 
for  oil  with  profit  to  it,  or  that  some  other  cause  existed 
which  should  relieve  the  defendant  from  prosecuting 
the  diligent  development  and  marketing  of  such  pro- 
duct,    lams  V.  Gas  Co.,  supra.     No  cogent  reasons 
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are  advanced  by  counsel  in  support  of  the  suggestion 
that  the  plaintiff  should  be  compelled  to  await  the 
expiration  of  the  lease  before  asserting  his  rights 
thereunder^  and  we  perceive  none.  If  the  prescribed 
conditions  were  present,  it  was  unquestionably  the  im- 
plied duty  of  the  defendant  company  to,  without  un- 
necessary or  unreasonable  delay,  produce  and  market 
the  oil  underlying  the  premises,  so  that  the  plaintiff 
might  receive  the  royalties  to  which  he  was  entitled 
under  the  terms  of  the  lease. 

The  evidence  adduced  by  the  plaintiff  shows  that 
on  June  3,  1904,  he  executed  to  Hoblit^ll  &  Co.  a 
lease  for  the  land  described  in  the  declaration, 
for  the  purpose  of  having  the  same  explored  and 
developed  for  oil  and  gas  under  the  terms  and  condi- 
tions and  for  the  consideration  expressed  in  the  lease ; 
that  on  November  10,  1905,  Hoblitzell  &  Co.  assigned 
said  lease  to  the  defendant ;  that  the  defendant  there- 
upon took  possession  of  the  premises  under  the  terms 
of  said  lease,  and  continued  in  such  possession  imtil 
the  commencement  of  the  present  suit;  that  while 
Hoblitzell  &  Co.  were  in  possession  of  the  premises 
under  said  lease,  they  drilled  an  oil  well  thereon  known 
as  number  one,  which  was  capable  of  producing  about 
sixty  barrels  of  oil  per  day,  and  that  they  afterward 
drilled  two  additional  wells,  which  were  abandoned; 
that  after  the  defendant  took  possession  of  the  prem- 
ises it  drilled  four  additional  wells;  that  in  January, 
1907,  a  pipe  line  was  established,  and  oil  produced  from 
said  premises  and  marketed,  upon  which  royalties  were 
paid  to  the  plaintiff.  There  was  evidence  tending  to 
prove  that  the  premises  in  question,  if  properly  de- 
veloped, were  capable  of  yielding  at  a  profit  a  much 
larger  quantity  of  oil  than  was  in  fact  produced.  The 
court  properly  permitted  the  plaintiff  to  show  that 
upon  the  lands  of  other  persons  adjoining  the  premises 
in  question,  there  had  been  drilled  a  much  greater 
number  of  wells,  proportionately,  than  had  been  drilled 
upon  the  plaintiff's  land,  all  of  which  were  producing 
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oil  in  paying  quantities,  and  that  the  neighboring  ter- 
ritory for  a  distance  of  several  miles  in  every  direc- 
tion, had  been  fnlly  developed;  and  that  large  quan- 
tities of  oil  had  been  produced  therein  which  was 
readily  marketed  and  sold  at  a  profit.  The  testimony 
of  witnesses  experienced  and  skilled  in  the  oil  business 
tended  to  show  that  the  premises  described  in  the  lease 
were  underlaid  with  oil-bearing  sand^  and  that  to  prop- 
erly develop  such  premises,  at  least  one  well  to  each 
ten  acres  should  have  been  drilled,  and  that  such  wells 
when  properly  drilled  and  operated  would  have  pro- 
duced an  average  of  ten  barrels  of  oil  per  day.  It  fur- 
ther appears  from  the  evidence  that  after  the  establish- 
ment of  the  pipe  line  there  was  and  continued  to  be  a 
market  for  all  oils  produced  in  the  vicinity,  at  the 
price  of  from  64  to  83  cents  per  barrel.  No  evidence 
was  introduced  on  the  part  of  the  defendant. 

The  foregoing  evidence  established  a  prima  fade 
right  of  recovery,  and  it  was  not  error  to  refuse  to 
direct  a  verdict  for  the  defendant.  Upon  the  ques- 
tion as  to  the  measure  of  damages,  the  court,  in  sub- 
stance, instructed  the  jury  that  in  arriviug  at  their 
verdict  they  should  subtract  from  the  quantity  of  oil 
which  they  found  should  have  been  produced  from  the 
premises  during  the  period'  from  November  10,  1905 
(the  date  of  the  assignment  of  the  lease),  to  May  18, 
1907  (the  time  of  bringing  the  suit),  the  quantity  actu- 
ally produced  and  saved,  and  allow  to  the  plaintiff  one 
eighth  of  the  value  of  the  difference  at  the  market 
prices  during  the  period  in  question.  This  instruction 
correctly  stated  the  rule  as  to  the  measure  of  damages. 
It  was  error,  however,  to  authorize  a  verdict  for  royalty 
upon  oil  which  should  have  been  produced  from  No- 
vember 10, 1905.  By  the  terms  of  the  lease  the  plaintiff 
was  to  have  one-eighth  of  all  oil  produced  and  saved 
to  be  delivered  in  pipe  line.  In  assessing  the  damages 
the  period  to  be  considered  was  that  between  the  time 
when  the  pipe  line  was  installed,  or  should  have  been 
installed  under  the  terms  of  the  lease,  and  the  time 
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of  the  institution  of  the  suit.  The  substantial  objec- 
tions to  the  rulings  of  the  court  upon  the  instructions 
are,  we  think,  disposed  of  by  the  views  herein  ex- 
pressed. 

For  the  error  indicated  the  judgment  of  the  circuit 
court  will  be  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


Sarah  Wild,  Administratrix,  Appellee,  v.  Chicago,  Burlington  & 
Qiiincy  Bailway  Company,  Appellant. 

1.  Instructions — when  upon  question  of  negligence  erroneous. 
An  instruction  is  erroneous  which  is  abstract  in  form,  refers  to  neg- 
ligence not  charged  in  the  declaration  and  not  supported  or  wto- 
ranted  by  the  evidence. 

2.  Instructions — when  erroneous  in  ignoring  defense.  An  in- 
struction which  directs  a  verdict  in  an  action  for  death  caused  by 
alleged  wrongful  act  is  erroneous  which  utterly  ignores  the  aues- 
tion  aa  to  whether  or  not  the  plaintiff's  intestate  assumed  the  risk  of 
injury  as  an  incident  to  his  employment 

3.  Instructions — w^ust  he  supported  by  pleadings.  An  instruc- 
tion on  the  question  of  negligence  is  erroneous  which  is  not  sup- 
ported by  the  allegations  of  the  declaration. 

Action  in  case  for  death  caused  by  alleged  wrongful  act.  Appeal 
from  the  Circuit  Court  of  Morgan  county;  the  Hon.  Owen  P.  Thomp- 
son, Judge,  presiding.  Heard  In  this  court  at  the  November  term, 
1908.    Reversed  and  remanded.    Opinion  filed  August  5,  1909. 


KiBBY  &  Wilson,  for  appellant. 

Bellatti  &  Barnes,  for  appellee. 

Mb.  Justick  Puterbaugh  delivered  the  opinion  of  the 
court. 


Digitized  by 


Google 


Thibd  Distbict — ^August,  1909.  Ill 

Wild  Y.  C,  B.  &  Q.  Railway  Company,  151  Dl.  App.  110. 

This  is  an  action  on  the  case  for  the  recovery  of 
damages  resulting  from  the  death  of  William  Wild, 
the  plaintiff's  intestate,  which  it  is  charged  was  caused 
by  the  negligence  of  the  defendant  company.  The 
trial  resulted  in  a  judgment  in  favor  of  the  plaintiff 
for  $3500,  to  reverse  which  this  appeal  is  prosecuted 
by  the  defendant. 

The  first  count  of  the  declaration  charges  that  Wild 
had  been  in  the  employment  of  the  defendant  for  some 
thirty  days,  and  was  by  direction  of  the  agent  of  the 
defendant  working  upon  one  of  its  tracks  shoveling 
dirt  and  grading;  that  this  work  required  him  to  be 
between  the  rails  and  to  stoop  over  with  his  shovel; 
that  while  so  at  work  he  could  not  look  out  for  the 
approach  of  trains ;  that  a  certain  engine  and  train  in 
charge  of  servants  of  the  defendant  was  being  driven 
toward  the  point  where  Wild  was  working,  and  it  bo- 
came  the  duty  of  the  defendant  to  warn  Wild  of  the 
approach  of  said  engine  and  cars,  in  order  to  enable 
him  to  get  off  the  track  and  out  of  the  way;  that  it 
neglected  this  duty,  and  by  its  agents  and  servants 
so  carelessly  and  negligently  drove  and  managed  said 
engine  and  cars  that  by  and  through  its  negligence, 
by  its  agents  and  servants,  in  that  behalf,  and  while 
the  said  Wild  was  working  on  the  track,  with  due  care 
and  diligence  for  his  own  safety,  said  engine  and  cars 
ran  upon  and  struck  the  said  Wild,  etc.  The  second 
count  differs  from  the  first  in  that  the  negligence 
therein  charged  is  that  the  defendant  neglected  to  have 
a  brakeman  or  some  other  employe  stationed  upon  the 
forward  end  of  the  cars,  which  were  in  front  of  the 
engine  and  being  pushed  toward  said  Wild,  to  give 
warning  of  the  approach  of  the  train. 

The  evidence  discloses  that  Wild  was  killed  while  in 
the  employ  of  the  defendant  as  one  of  a  section  gang, 
who  were  engaged  at  work  at  and  about  a  steam  shovel, 
which  was  being  used  by  the  defendant  to  load  dirt  into 
cars  situated  upon  a  track  opposite  to  that  upon  which 
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the  steam  shovel  was  located  and  connected  therewith 
by  a  switch.  The  particular  work  in  which  he  was 
engaged  at  the  time  he  met  with  his  death,  was  keeping 
snch  switch  free  from  dirt.  There  is  evidence  tending 
to  show  that  upon  the  day  in  question  the  foreman  of 
the  gang  had  stood  near  him  directing  him  in  his  work, 
and  that  as  trains  approached  warned  him  to  get  off 
the  track;  that  while  he  was  working  at  the  switch, 
with  one  foot  between  and  the  other  outside  of  the 
rails,  and  during  the  temporary  absence  of  the  fore- 
man, he  was  struck  by  an  engine  to  which  his  back  was 
turned,  and  killed.  The  evidence  further  tends  to  show 
that  he  had  been  working  about  the  steam  shovel  for 
about  thirty  days,  and  was  familiar  with  the  tracks  in 
the  vicinity  and  with  the  movements  of  the  different 
4;rains  upon  such  tracks. 

The  negligence  chiefly  relied  upon  by  the  plaintiff 
in  the  Circuit  Court  as  a  basis  of  recovery  was  the 
alleged  neglect  of  the  foreman  of  the  gang  to  keep  a 
lookout  for  approaching  trains  and  warn  the  deceased 
of  the  approach  of  the  train  which  struck  him.  It  is 
not  argued  that  the  members  of  the  crew  of  the  train 
which  ran  over  him  were  negligent  in  any  other  par- 
ticular than  in  failing  to  give  warning  by  bell  or  whistle 
of  the  approach  of  the  train.  It  is  manifest  that  the 
negligence  intended  to  be  charged  in  the  first  coimt 
of  the  declaration  was  that  of  the  servants  in  charge 
of  the  train.  The  allegations  cannot  by  any  reasonable 
interpretation  be  held  to  constitute  any  breach  of  duty 
by  other  servants  of  the  defendant.  In  this  state  of  the 
pleadings  and  proof,  the  court  gave  to  the  jury  at  the 
instance  of  the  plaintiff  the  following  instructions: 

**1.  A  railroad  company  must  use  reasonable  care 
and  caution  in  the  selection  and  management  of  its 
rolling  stock,  and  in  the  employment  of  competent  per- 
sons to  manage  its  business,  so  that  no  unnecessary 
risk  shall  be  incurred  by  any  of  its  servants  in  the  dis- 
charge of  their  duties,  and  if  the  company  does  not 
do  so,  and  an  injury  happens  to  one  of  its  servants, 
by  reason  of  su(i  neglect,  the  company  will  be  liable 
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for  the  injury  thus  sustained,  provided  the  person  in- 
jured is  using  reasonable  care  and  caution  to  avoid 
the  injury. 

**2.  The  court  further  instructs  the  jury  that  if 
you  believe  from  the  evidence  that  the  defendant, 
through  the  negligence  and  want  of  reasonable  care 
of  its  servants  and  agents,  neglected  and  failed  to  give 
the  plaintiff  *s  intestate  warning  of  the  approach  of 
said  train,  as  charged  in  the  declaration,  and  if  you 
further  believe  from  the  evidence  that  under  all  the 
circumstances  it  was  the  duty  of  the  defendant  to  give 
the  plaintiff's  intestate  warning  of  the  approach  of 
said  train,  as  charged  in  the  declaration,  and  if  you  be- 
lieve from  the  evidence  that  by  reason  of  the  failure  to 
give  warning  of  the  approach  of  said  train,  the  plain- 
tiff's intestate  was  run  upon  by  said  train  and  killed, 
while  he  was  in  the  exercise  of  ordinary  care  for  his 
own  safety,  then  you  should  find  the  defendant  guilty. 

"4.  The  court  further  instructs  the  jury  that  if  you 
believe  from  the  evidence  that  the  defendant  had  a 
foreman  in  charge  of  the  gang  of  laborers  of  whom  the 
plaintiff's  intestate  was  one,  and  that  it  was  the  duty 
of  the  defendant  through  its  foreman  in  charge  of  said 
gang  to  give  notice  to  the  laborers  of  the  approach  of 
the  train  in  question,  and  if  you  further  believe  from 
the  evidence  that  the  foreman  so  in  diarge  of  said 
gang  neglected  to  give  the  plaintiff's  intestate  warn- 
ing of  the  approach  of  said  train,  and  that  by  reason 
of  his  neglect  to  warn  the  plaintiff's  intestate  of  the 
approach  of  said  train,  the  plaintiff's  intestate  was  run 
upon  by  said  train  and  killed,  while  in  the  exercise 
of  ordinary  care  and  prudence  for  his  own  safety, 
then  you  should  find  the  defendant  guilty." 

The  first  instruction  was  clearly  misleading;  it  was 
not  only  abstract  in  form,  but  it  referred  to  negligence 
not  charged  in  the  declaration  and  not  supported  or 
warranted  by  the  evidence,  that  is  to  say,  the  negli- 
gence of  the  defendant  in  the  selection  of  its  rolling 
stock  or  the  employment  of  incompetent  servants.  The 
second  instruction,  while  directing  a  verdict,  utterly 
ignored  the  question  whether  or  not  the  deceased  as- 
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sumed  the  risk  of  injury  as  an  incident  to  his  employ- 
ment, which  under  the  evidence  was  a  controverted 
issue.  Where  the  court  directs  a  particular  verdict 
and  if  the  jury  finds  certain  facts,  the  instruction  must 
embrace  all  the  facts  and  conditions  essential  to  such 
verdict.  There  are  no  allegations  in  the  declaration 
which  negative  the  assumption  of  risk.  The  fourth 
instruction  authorizes  a  verdict  of  guilty  in  the  event 
that  the  foreman  in  charge  of  the  gang  of  laborers,  of 
whom  deceased  was  one,  neglected  to  give  warning  of 
the  approach  of  the  train.  There  was  no  allegation  in 
the  declaration  to  support  this  instruction.  As  we  have 
said,  the  averments  of  the  declaration  are  limited  to 
the  negligence  of  the  members  of  the  train  crew,  and 
no  negligence  on  the  part  of  the  foreman  of  the  section 
gang  is  therein  charged. 

For  the  reasons  indicated  the  judgment  of  the  Cir- 
cuit Court  is  reversed  and  the  cause  remanded. 

Reversed  cmd  remcmded. 


Lizzie  Elavati,  Appellee,  v.  Consolidated  Coal  Company,  Appellant. 

Verdict — when  set  aside  as  against  the  evidence.  A  verdict  clearly 
and  manifestly  against  the  weight  of  the  evidence  will  be  set  aside 
on  review. 

Action  in  case  for  death  caused  by  alleged  wrongful  act  Appeal 
from  the  Circuit  Court  of  Macoupin  county;  the  Hon.  Robert  B. 
Shirley,  Judge,  presiding.  Heard  in  this  court  at  the  November 
term,  1908.  Reversed  with  finding  of  facts.  Opinion  filed  Angust 
6,  1909. 

Bell  &  Bitrton  and  Brown,  Wheelesb,  Brown  & 
Hay,  for  appellant. 

E.  C.  Knocts,  for  appellee. 
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Mb.  Justice  Puterbaugh  delivered  the  opinion  of  the 
conrt. 

This  is  an  appeal  from  a  judgment  for  $5000  re- 
covered by  the  surviving  widow  of  Andrew  Hlavati, 
deceased,  against  the  Consolidated  Coal  Co.  of  St. 
Louis.  The  declaration  charges  in  substance  that  on 
June  13,  1907,  the  defendant  was  operating  a  certain 
coal  mine  and  two  certain  hauling  roads  in  the  main 
west  entry  of  said  mine  over  which  loaded  and  empty 
coal  cars  were  drawn  by  mules;  that  no  rooms  at 
regular  intervals  not  exceeding  twenty  yards  apart  had 
been  driven  from  said  entry  nor  was  there  a  clear 
space  of  two  and  a  half  feet  between  said  cars  while 
so  drawn  over  the  hauling  roads,  and  either  rib  or  side 
wall  of  said  entry;  that  the  defendant  wilfully  failed 
and  neglected  to  have  places  of  refuge  cut  in  the  side 
walls  of  said  entry  at  least  two  and  a  half  feet  deej), 
or  to  have  a  clear  space  of  two  and  a  half  feet  between 
the  cars  and  the  ribs  of  said  entry,  as  required  by 
paragraph  "b"  section  21  of  the  statute  relative  to 
mines  and  miners;  that  Andrew  Hlavati  was  in  the 
employ  of  the  defendant  as  a  loader  at  said  mine;  that 
on  the  day  aforesaid  while  passing  through  said  entry 
from  his  work,  he  was  by  reason  of  such  wilful  neglect 
run  upon  and  against  by  one  or  more  coal  cars,  and 
killed. 

The  evidence  discloses  that  the  main  entry  of  the 
mine  ran  in  a  northwesterly  and  southeasterly  direc- 
tion from  what  was  known  as  the  driver  *s  seat  located 
at  the  head  of  the  main  entry,  to  the  bottom  of  the 
shaft ;  that  it  was  at  least  twenty  feet  wide,  and  about 
a  half  mile  long,  and  contained  two  tracks  over  which 
cars  loaded  with  coal  were  hauled  from  the  parting  to 
the  bottom  of  the  shaft  and  empty  coal  cars  returned, 
and  that  such  entry  was  used  by  about  100  employes 
of  the  defendant  as  a  means  of  ingress  and  egress.  On 
the  morning  of  June  13th,  Andrew  Hlavati,  aged  23 
years,  and  in  the  employ  of  the  defendant  as  a  coal 
loader,  went  to  his  work  as  usual;  at  about  10  o'clock 
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in  the  morning  of  that  day,  he  suddenly  left  the  room 
in  which  he  was  working,  and  started  to  walk  toward 
the  bottom  of  the  shaft,  which  was  about  a  mile  dis- 
tant. Shortly  thereafter  he  was  met  by  one  Babbe, 
a  driver,  who  asked  him  why  he  was  going  home,  to 
which  Hlavati  replied  that  he  **was  not  feeling  good/* 
As  he  passed  the  head  of  the  mine  entry  Huhsman,  who 
sat  at  the  driver  *s  seat,  acting  as  boss  driver,  asked 
him  why  he  was  going  out,  to  which  he  replied  *^Me 
sick/'  After  passing  Huhsman  he  started  to  walk  be- 
tween the  full  and  empty  tracks,  between  which  was  a 
space  of  not  less  than  43  inches.  Hie  was  at  least  six 
feet  from  the  north  rib  and  thirteen  feet  from  the 
south  rib  at  the  entry.  He  was  thereafter  met  by 
Miller,  a  mule  driver,  who  was  returning  with  empty- 
cars  to  the  bottom,  and  was  then  walking  on  the  south 
side  of  the  empty  track,  and  was  still  walking  between 
the  two  tracks,  between  which  at  that  point  was  a  clear 
space  of  forty-three  inches,  and  the  space  between  the 
south  track  and  the  south  rib  was  variously  estimated 
to  be  from  fourteen  inches  to  six  feet.  Thereafter 
and  at  a  point  about  173  steps  from  the  driver's  seat  he 
was  seen  by  one  Moehle  who  was  driving  along  the 
north  track  to  the  parting  with  two  mules  hitched  to 
six  empty  cars,  lying  between  the  two  tracks,  in  a  space 
of  about  forty-five  inches.  After  all  the  cars  had  passed 
Hlavati,  Moehle  stopped  his  trip,  and  while  running 
back  to  Hlavati  saw  him  raise  his  head  and  heard  him 
moan,  but  when  he  reached  him  he  was  dead.  His 
head  and  neck  were  against  the  inside  rail  of  the  north 
or  ** empty"  track,  and  his  feet  were  caught  under 
the  fish-plate  on  the  inside  rail  of  the  other  track. 
His  shirt  was  torn  in  such  a  manner  as  to  indicate  that 
he  had  been  scraped  by  the  passing  cars. 

The  evidence  further  shows  that  no  cars  other  than 
those  driven  by  Miller  and  Moehle  passed  Hlavati,  and 
that  there  were  no  cars  standing  upon  the  full  track  at 
any  time  while  he  was  in  the  entry.  Moehle  testified 
that  he  thought  all  of  the  cars  in  his  trip  struck  Hlavati. 
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There  is  a  conflict  in  the  evidence  as  to  the  position 
of  the  various  parts  of  Hlavati's  body  when  it  was 
found;  as  to  the  distance  from  the  cars  to  the  rib, 
on  the  north  side  of  the  north  track;  as  to  the  clear 
space  between  the  south  rail  of  the  south  track  and 
the  gob  on  the  south  rib;  as  to  the  height  of  such  gob, 
and  as  to  whether  BQavati  was  struck  by  the  wheel  or 
the  oil  cups  of  the  trip  of  cars  driven  by  Moehle.  There 
were  no  places  of  refuge  cut  in  the  side  wall  of  the 
entry  as  required  by  the  statute,  and  we  do  not  deem 
it  necessary  to  determine  whether  or  not  in  lieu  thereof 
there  was  a  clear  space  of  two  and  a  half  feet  between 
the  cars  and  the  rib  of  the  entry  as  required  by  the 
statute,  nor  whether  the  statute  in  question  applies 
to  entries  containing  a  double  track.  It  was  essential 
to  a  recovery  that  the  plaintiff  prove  by  the  greater 
weight  of  the  evidence  not  only  that  the  defendant  was 
guilty  of  the  negligence  charged,  but  also  that  such 
negligence  was  the  proximate  cause  of  the  injury  re- 
ceived by  Hlavati.  A  consideration  of  all  the  facts 
and  circumstances  in  evidence,  with  all  the  reasonable 
inferences  to  be  drawn  therefrom,  fails  to  establish 
that  such  was  the  case.  On  the  contrary  it  clearly 
appears  from  the  undisputed  facts,  that  between  the 
place  where  his  head  was  struck  by  the  oil  cups  of  the 
cars  on  the  north  track,  and  the  north  rail  of  the  south 
track,  there  was  a  level  space  of  at  least  forty-three 
inches,  or  between  the  outside  edge  of  the  car  which 
struck  him  and  said  north  rail  of  the  south  track  a 
level  space  of  at  least  thirty-two  inches,  and  this  with- 
out regard  to  the  space  occupied  by  the  south  track 
nor  the  space  between  that  track  and  the  south  rib.  It 
seems  manifest  therefore  that  proof  of  the  absence  of 
places  of  refuge  or  the  clear  space  required  by  the  stat- 
ute was  insufficient  to  establish  that  such  violation,  if 
conceded,  was  the  mediate  or  immediate  cause  of  the 
death  of  the  plaintiff's  intestate.  The  jury  were  un- 
warranted in  so  finding,  and  it  was  the  duty  of  the 
trial  court  to  have  directed  a  verdict  in  favor  of  the 
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defendant.    The  judgment  of  the  Circnit  Conrt  must 
accordingly  be  reversed,  without  remanding. 

The  clerk  will  incorporate  in  the  judgment  of  "this 
court  a  finding  that  the  alleged  violation  of  the  statute 
hy  the  defendant  as  charged  in  the  declaration  was  not 
the  proximate  cause  of  the  injury  to  and  death  of  the 
plaintiff's  intestate,  Andrew  Hlavati. 

Reversed  tvith  finding  of  facts. 


Kimde  L.  Baxter,  AdminlBtratrix,  AppeDee,  y.  Cleveland,  Cin- 
cinnati, Chicago  A  St.  Lonis  Bailway  Company,  Appellant 

1.  Verdicts — when  not  disturbed.  A  yerdict  will  not  be  set  aside 
on  review  as  against  the  weight  of  the  evidence  unless  clearly  and 
manifestly  so. 

2.  iNBTBucnoNS — When  failure  to  instruct  jury  to  disregard 
counts  not  ground  for  reversal.  If  the  court  Improperly  refuse  to 
direct  the  Jury  to  disregard  certain  counts  of  the  declaration,  such 
action  will  not  reverse  if  there  are  other  counts  in  the  declaration 
which  the  evidence  fairly  tended  to  support  and  to  which  the  ver- 
dict is  clearly  referable. 

3.  Evidence — when  proof  of  ordinance  sufficient.  An  ordinance  is 
properly  proved  if  contained  in  a  book  of  ordinances  shown  to  have 
been  published  by  authority  of  the  city  council. 

Action  in  case  for  death  caused  by  alleged  wrongful  act  Appeal 
from  the  Circuit  Court  of  Shelby  county;  the  Hon.  Albert  M.  Rose, 
Judge,  presiding.  Heard  in  this  court  at  the  November  term,  1908. 
Affirmed.  Opinion  filed  August  5,  1909.  Rehearing  denied  Novem- 
ber 24,  1909. 

George  B.  GttjiEspie,  for  appellant;  L.  J.  Hackney, 
Hamlin,  Giljlespie  &  Fitzgeeald  and  W.  C.  Kelly,  of 
counsel. 

Dove  &  Dove,  for  appellee. 

Mr.  Justice  Putekbaugii  delivered  the  opinion  of  the 
court. 
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In  an  action  on  the  case  appellee  recovered  a  judg- 
ment against  appellant  for  $1500  damages  for  wrong- 
fully causing  the  death  of  James  H.  Baxter,  her  hus- 
band and  intestate.  The  declaration  charges  the  death 
of  Baxter  on  January  29,  1907,  at  a  crossing  of  Cedar 
street  and  the  railway  of  appellant  in  the  city  of 
Shelbyville,  through  the  negligence  of  appellant.  The 
first  count  charges  careless  and  improper  driving  and 
managing  a  locomotive  by  the  servants  of  the  defend- 
ant; the  second  count,  the  failure  to  ring  a  bell 
or  blow  a  whistle  in  approaching  the  crossing  as  re- 
quired by  the  statute;  the  third  count,  that  the  train 
was  run  at  an  excessive  rate  of  speed,  in  violation 
of  an  ordinance  of  the  city;  the  fourth  count  is  sub- 
stantially the  same  as  the  third;  the  fifth  count,  the 
failure  of  the  defendant  railway  company  to  maintain 
a  safe  crossing;  the  sixth  count,  the  running  of  the 
train  at  a  high  and  dangerous  rate  of  speed,  without 
any  warning  as  required  by  the  statute.  The  seventh 
additional  count  charges  that  the  defendant,  by  its  ser- 
vants driving  said  engine  and  train  at  a  rapid  rate  of 
speed,  without  ringing  any  bell  or  sounding  any  whistle, 
as  required  by  the  statute,  or  other  warning,  so  mali- 
ciously, wilfully  and  wantonly  operated  said  engine  and 
train  that  the  same  ran  into  the  said  Baxter,  thereby 
causing  his  death. 

A  plea  of  the  general  issue  was  interposed  to  the 
declaration  and  the  issues  submitted  to  a  jury.  At 
the  conclusion  of  the  plaintiff's  evidence  in  chief  and 
again  at  the  close  of  all  the  evidence,  the  defendant 
moved  the  court  to  instruct  the  jury  to  find  a  verdict 
in  favor  of  the  defendant,  which  motions  were  over- 
ruled. 

The  following  facts  appear  from  the  evidence :  Ap- 
pellant's  railway  extends  east  and  west  through  the 
city  of  Shelbyville,  crossing  first  Vine  and  then  Cedar 
street  in  said  city.  James  H.  Baxter,  appellee's  intes- 
tate, was  a  coal  miner  employed  at  a  coal  mine  located 
about  a  quarter  of  a  mile  south  of  the  intersection  of 
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Cedar  street  with  the  railway.  He  resided  several 
blocks  north  of  said  crossing  and  just  east  of  Vine 
street.  Shortly  after  five  o'clock  on  the  morning  he 
was  killed,  he  left  his  home  to  go  to  work.  The  evi- 
dence does  not  clearly  disclose  the  route  pursued  by 
him.  It  does  appear,  however,  that  he  went  either 
south  on  Vine  street  and  thence  west  on  the  railroad 
toward  Cedar  street  crossing  or  that  he  went  west  on 
a  street  parallel  with  the  railroad  until  he  reached 
Cedar  street  and  thence  south  on  Cedar  street  to  the 
crossing.  The  defendant  insists  that  he  followed  the 
former  route  and  was  struck  while  upon  the  right  of 
way  and  before  he  had  reached  the  crossing  proper, 
while  the  plaintiff  contends  that  he  took  the  former, 
and  there  is  evidence  tending  to  support  either  theory. 
There  is  evidence  tending  to  show  that  when  upon  the 
railroad  track  and  upon  or  near  its  intersection  with 
Cedar  street,  he  was  struck  by  appellant's  passenger 
train  No.  43,  which  went  west  on  that  morning  and 
passed  the  crossing  at  about  6:10  o'clock,  at  a  rate  of 
speed  of  at  least  fifty  miles  an  hour.  There  were  no 
eye  witnesses  to  the  occurrence,  and  therefore  no  direct 
proof  as  to  his  position  at  the  precise  time  he  was 
struck.  The  circumstantial  evidence  pertaining  thereto 
was  substantially  the  following:  Between  6  and  6:30 
o'clock  the  witness  Montooth  found  Baxter's  cap  lying 
west  of  the  center  of  the  crossing;  shortly  thereafter- 
his  body  was  found  lying  upon  the  crossing  about 
twenty  feet  south  of  the  track,  with  the  head  toward 
the  north  and  the  feet  toward  the  south,  nearly  in 
line  with  the  street,  and  east  of  the  traveled  portion 
thereof.  The  food  from  his  dinner  pail  was  scattered 
on  the  right  of  way  from  a  point  east  of  the  east  line 
of  Cedar  street  and  thence  toward  where  the  body  lay. 
Some  of  the  liquid  coffee  from  the  pail  was  spilled 
upon  the  frost  east  of  the  street  line  and  cattle-guard. 
The  accident  occurred  within  the  corporate  limits 
of  Shelbyville.  An  ordinance  of  that  city  was  intro- 
duced and  admitted  in  evidence,  which  prohibited  the 
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numing  of  trains  at  a  speed  in  excess  of  ten  miles  an 
honr  within  the  corporate  limits.  There  is  a  serious 
conflict  in  the  evidence  npon  the  question  as  to  whether 
or  not  the  statutory  signals  were  given.  The  chief 
grounds  urged  for  a  reversal  of  the  judgment  are  that 
the  evidence  ahows  that  the  deceased  was  a  trespasser, 
and  fails  to  show  that  he  was  in  the  exercise  of  ordi- 
nary care  at  the  time  he  was  killed.  Whether  the 
deceased  was  a  trespasser  or  not,  was  a  question  of 
fact  for  the  jury  to  be  determined  from  all  the  facts 
and  circumstances  shown  by  the  evidence.  While  the 
evidence  might  well  have  supported  a  finding  that  the 
deceased  was  upon  the  right  of  way  of  the  defendant 
when  he  was  struck,  the  question  as  to  his  position 
at  the  time  was  properly  submitted  to  the  jury  by  an 
instruction  which  advised  them  that  if  they  believed 
from  the  evidence  that  at  the  time  the  deceased  was 
struck  and  killed  he  was  upon  the  railway  of  the  de- 
fendant, not  at  a  j)ublic  crossing,  there  could  be  no 
recovery.  We  cannot  say,  after  a  careful  consideration 
of  the  evidence,  that  the  finding  of  the  jury  as  evi- 
denced by  the  general  verdict,  was  clearly  unwarranted 
by  the  evidence,  and  we  are  therefore  concluded 
thereby. 

It  is  further  urged  that  a  verdict  should  have  been 
directed  for  the  reason  that  the  plaintiff  failed  to 
establish  the  fact  that  the  deceased  was  at  the  time 
he  was  killed  in  the  exercise  of  ordinary  care  for  his 
own  safety.  A  number  of  witnesses  testified  on  the 
trial  that  Baxter  was  a  strong,  healthy  man,  with 
good  eye-sight  and  hearing ;  was  sober  and  industrious, 
and  a  man  careful  for  his  own  safety.  Where  there 
were  no  eye  witnesses  to  the  killing  of  a  person,  his 
administrafor  in  an  action  for  damages  may  establish 
the  exercise  of  ordinary  care  on  the  part  of  the  de- 
ceased by  the  highest  proof  of  which  the  case  is  capa- 
ble, including  the  habits  of  the  deceased,  and  facts 
and  circumstances  from  which  the  jury  may  rightfully 
find  that  he  was  exerdsing  such  care;  and  the  jury 
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may  take  into  consideration,  with  the  other  facts  and 
circumstances  proven  in  the*case,  the  instinct  which 
naturally  leads  men  to  avoid  injury  and  preserve  their 
own  lives,  CoUison  v.  I.  C.  E.  R.  Co.,  239  HI.  532. 
Counsel  for  the  defendant  admit  that  such  is  the  law, 
but  insist  that  an  inference  of  negligence  on  the  part 
of  the  deceased  is  equally  to  be  entertained  by  the 
courts  when  it  logically  arises  from  such  circumstances, 
and  that  slight  circumstances  may  overcome  the  pre- 
sumption of  freedom  from  negligence  thus  established. 
It  will  suflGice  to  say  in  the  present  case  that  we  do  not 
think  the  fac^s  and  circumstances  relied  upon  by  the 
defendant  are  suflScient  to  overcome  the  inference  of 
due  care  on  the  part  of  the  deceased;  and  we  are  not 
disposed  to  hold  as  a  matter  of  law,  that  a  verdict 
should  have  been  directed  for  this  reason. 

It  is  next  urged  that  the  court  erred  in  submitting 
for  the  consideration  of  the  jury  the  first  and  seventh 
counts  of  the  declaration,  for  the  reason  that  there 
was  no  evidence  tending  to  support  either  of  the 
charges  of  negligence  therein.  Such  counts  should  have 
properly  been  withdrawn  from  the  jury.  Inasmuch, 
however,  as  there  were  counts  in  the  declaration  which 
the  evidence  fairly  tended  to  support,  and  to  which 
the  verdict  is  clearly  referable,  it  was  not  reversible 
error  to  refuse  to  withdraw  the  same.  In  Klof ski  v. 
R.  R.  Supply  Co.,  235  111.  146,  it  is  said:  ** Where  a 
declaration  consists  of  more  than  one  count  and  some 
of  the  counts  fail  to  state  a  cause  of  action  or  are 
unsupported  by  any  evidence  fairly  tending  to  prove 
them  it  is  proper  practice  for  the  trial  court  when 
asked  to  do  so  to  withdraw  such  defective  or  un- 
supported counts  from  the  consideration  of  the  jury; 
but  the  refusal  of  the  trial  court  to  so  withdraw  such 
defective  or  unproven  counts  from  the  consideration 
of  the  jury  is  no  reason  for  reversing  the  judgment, 
when  there  are  other  proven  counts  in  the  declaration 
sufficient  to  sustain  the  verdict." 

It  is  also  urged  that  the  court  erred  in  not  excluding 


Digitized  by 


Google 


Thibd  Dustbiot— October,  1909.  123 

Bindley  ft  Co.  v.  Watson,  151  111.  App.  123. 

from  the  consideration  of  the  jury  the  ordinance  of 
the  city  of  Shelhyville  limiting  the  speed  of  railroad 
trains  to  ten  miles  per  hour.  The  hook  of  ordinances 
was  properly  admitted  in  evidence  under  the  statute. 
The  circumstances  recited  in  the  supplemental  bill  of 
exceptions  show  that  the  same  were  published  by  au- 
thority of  the  city  council. 

We  are  unable  to  say  that  the  findings  of  the  jury 
upon  the  issues  of  fact  in  controversy,  were  manifestly 
against  the  weight  of  the  evidence.  There  was  no  prej- 
udicial error  in  the  rulings  of  the  court  upon  the  in- 
structions. 

The  judgment  of  the  Circuit  Court  is  affirmed. 

Affirmed. 


E.  H.  Bindley  &  Company,  Appellees,  y.  William  T.  Watson, 

Appellant. 

1.  BviDBNC!B— ii77Uit  fiot  part  of  res  gestae.  Self-serrlng  declara- 
tions not  part  of  the  res  gestae  are  properly  excluded. 

2.  Instbuctions — when  errors  presumed  cured.  If  all  given  in- 
structions do  not  appear  in  the  abstract,  it  will  be  presumed  that  any 
errors  appearing  in  those  complained  of  were  cured  by  the  other 
instructions  given. 

Assumpsit,  Appeal  from  the  Circuit  Court  of  Edgar  county;  the 
Hon.  E.  R.  K  KiMRBOUGH,  Judge,  presiding.  Heard  in  this  court 
at  the  May  term,  1909.    Affirmed.    Opinion  filed  October  25,  1909. 

Van  Sellab  &  Van  Sellab,  for  appellant. 

H.  S.  Tanner  and  Stbwabt  W.  KiNCAm,  for  appel- 
lees. 

Me.  Justice  Putebbaugh  delivered  the  opinion  of  the 
court. 
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Appellees,  who  were  wholesale  drug  dealers,  recov- 
ered a  judgment  in  assumpsit  against  the  appellant, 
in  the  sum  of  $381.93,  for  goods,  wares  and  merchandise 
sold  and  delivered.  The  undisputed  facts  involved 
are  substantially  as  follows :  Prior  to  March  14, 1908, 
one  Lyons  purchased  a  drugstore  in  Chrisman  and 
gave  his  notes  in  payment  therefor,  his  father-in-law, 
appellant,  signing  the  same  as  surety.  On  March  14, 
1908,  he  made  a  bill  of  sale  to  appellant.  No  posses- 
sion was  taken  under  the  bill  of  sale  by  appellant  until 
April  11th,  thereafter,  at  which  time  he  went  into  ac- 
tual possession  of  the  store,  and  employed  Lyons  to 
manage  the  same. 

The  merchandise  for  which  this  suit  was  brought, 
with  the  exception  of  one  item,  was  purchased  and 
delivered  after  the  execution  of  the  bill  of  sale  and 
prior  to  April  11th,  was  charged  to  Lyons,  and  became 
a  part  of  the  stock  of  goods  in  question.  Appellant 
continued  to  conduct  the  business  until  the  following 
May,  at  which  time  he  turned  over  the  stock  of  goods 
to  Lyons,  who  shortly  thereafter  was  adjudged  a  bank- 
rupt, and  the  property  was  then  sold  under  an  order 
of  the  bankruptcy  court.  Appellant  then  tendered  to 
appellees  payment  for  the  goods  ordered  after  April 
11th,  but  appellees  refused  to  accept  the  same,  and 
instituted  the  present  suit. 

It  is  contended  by  appellant  that  the  bill  of  sale 
was  executed  by  Lyons  to  him  to  secure  him  against 
liability  as  surety  upon  the  notes  referred  to ;  that  said 
instrument  was  in  effect  only  a  chattel  mortgage ;  that 
no  credit  was  extended  to  Lyons  on  account  of  appel- 
lant, and  that  he  cannot  therefore  be  held  responsible 
for  any  indebtedness  so  contracted. 

Appellees^  contention  is  that  upon  the  execution  of 
the  bill  of  sale  to  appellant,  he  became  the  real  owner 
of  the  stock  of  goods,  and  thereafter  conducted  the 
business,  and  therefore  became  liable  as  an  undisclosed 
principal,  for  the  goods  purchased  thereafter,  although 
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the  credit  was  extended  and  the  goods  charged  to 
Lyons. 

To  establish  their  case  appellees,  in  addition  to  the 
bill  of  sale,  introduced  the  evidence  of  Norman  Bind- 
ley, a  member  of  their  firm,  who  testified  that  in  May, 
1908,  appellant  stated  to  him  that  he  had  become  tired 
of  advancing  money  to  Lyons  apd  had  told  him  early 
in  January  of  that  year  to  make  out  a  bill  of  sale  and 
transfer  the  store  to  him,  appellant.  The  contention 
of  appellant  is  that  the  bill  of  sale  was  given  merely 
to  secure  him  against  liability  as  surety  upon  Lyons' 
notes  and  that  the  assumption  of  possession  by  him 
was  equivalent  to  a  foreclosure,  and  did  not  relate 
back  to  the  date  of  the  bill  of  sale.  Whether  appellant 
was  the  real  owner  of  the  store  at  the  time  the  goods 
were  sold,  and  whether  the  bill  of  saljB  waa  intended 
as  an  absolute  transfer  or  merely  as  security,  were 
issues  of  fact  for  the  determination  of  the  jury.  The 
evidence  relative  thereto  was  close  and  conflicting. 
We  cannot  say  that  their  findings  were  so  manifestly 
against  the  evidence  as  to  warrant  disturbing  the 
same. 

Such  part  of  the  conversation  between  Norman  Bind- 
ley and  appellant  as  was  permitted  to  remain  in  evi- 
dence was  competent  as  an  admission,  and  the  court 
did  not  err  in  its  rulings  relative  thereto.  The  evi- 
dence of  Prunty  as  to  what  Lyons  said  at  the  time  the 
bill  of  sale  was  acknowledged  was  incompetent,  being 
in  the  nature  of  a  self-serving  declaration  and  not  a 
part  of  the  res  gestae. 

Inasmuch  as  all  of  the  given  instructions  offered  do 
not  appear  in  the  abstract,  we  will  refrain  from  consid- 
ering whether  the  court  erred  in  its  rulings  thereon. 
It  will  be  presumed  that  any  error  was  cured  by  other 
instructions  given.  City  of  Danville  v.  Schultz,  99  111. 
App.  287. 

There  is  no  prejudicial  error  in  the  record  and  the 
judgment  is  affirmed. 

Affirmed, 
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7.  T.  Osborn,  for  use  of  Tared  Davis,  Appellee,  v.  American  In- 
surance Company,  Appellant. 

INSUBANCB — When  fire  policy  void  J>y  reason  of  change  of  ovmer- 
ship.  Held,  that  the  policy  in  suit  became  void  by  reason  of  the 
change  in  the  ownership  of  the  property  insured  without  the  con- 
sent of  the  company,  and  held  further,  under  the  evidence,  that  a 
soliciting  agent  of  such  company  had  and  assumed  no  authority  to 
make  an  assignment  of  the  policy  or  to  consent  thereto  or  to  waive 
any  of  the  conditions  of  such  policy  after  it  was  Issued. 

Assumpsit  Appeal  from  the  Circuit  of  Vermilion  county;  the 
Hon.  M.  W.  Thompson,  Judge,  presiding.  Heard  in  this  court  at 
the  May  term,  1909.  Reyersed  with  finding  of  facts.  Opinion  filed 
October  25,  1909. 

Thomas  Bates  and  Acton  &  Acton,  for  appellant. 
O.  M.  Jones  and  Bearick  &  Meeks,  for  appellee. 

Mb.  Justice  Putekbaugh  delivered  the  opinion  of  the 
court. 

This  is  a  suit  in  assumpsit  upon  a  fire  insurance 
policy.  A  trial  by  jury  resulted  in  a  judgment  against 
defendant  for  $3000,  to  reverse  which  it  prosecutes  this 
appeal. 

The  policy,  which  is  set  out  in  full  in  the  declaration, 
contains  the  following  provision : 

**This  entire  policy,  unless  otherwise  provided  by 
agreement  endorsed  hereon  or  added  hereto,  shall  be 
void  if  the  interest  of  the  assured  be  other  than  uncon- 
ditional and  sole  ownership,  or  if  any  change  other 
than  by  the  death  of  the  assured  takes  place  in  the 
interest,  title  or  possession  of  the  subject  of  insurance, 
or  if  this  policy  be  assigned  before  loss.'* 

The  policy  also  recites  that  *'In  any  matter  regard- 
ing this  insurance,  no  person,  unless  duly  authorized 
in  writing,  shall  be  deemed  the  agent  of  this  company ; ' ' 
that  the  policy  was  made  and  accepted  subject  to  the 
foregoing  stipulations  and  conditions,  and  that  no  agent 
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had  power  to  waive  any  of  the  provisions  unless  in- 
dorsed in  writing  on  the  policy.  Another  clause  pro- 
vides that  if  the  policy  should  be  cancelled  or  become 
void  or  cease,  the  unearned  premium  should  be  re- 
turned on  surrender  of  the  policy,  the  company  re- 
taining the  customary  short  rate. 

The  defendant  pleaded  the  general  issue  and  a  num- 
ber of  special  pleas.  The  second  plea  alleges  that  the 
plaintiff  sold  and  conveyed  the  property  described  in 
the  policy  to  Davis,  the  usee  plaintiff,  and  that  no  con- 
sent to  said  change  was  ever  made  by  the  company,  nor 
was  the  condition  waived,  by  reason  whereof  the  policy 
was  void.  The  third  plea  sets  out  the  provisions  of 
the  policy  prohibiting  assignment,  and  avers  that  the 
policy  was  assigned  by  plaintiff  to  Davis  without  any 
consent  of  the  company,  which  avoided  the  policy.  In 
the  view  we  take  of  the  case  it  will  be  unnecessary  to 
consider  the  defenses  raised  by  the  remaining  pleas. 

The  facts  in  the  case,  as  shown  by  the  record,  are  as 
follows :  Prior  to  and  on  February  28,  1908,  one  Arm- 
strong was  the  soliciting  agent  for  appellant  at  AUer- 
ton,  Illinois,  with  authority  to  solicit  insurance,  take 
written  applications  therefor,  forward  the  same  to  the 
general  agent  of  the  company  at  Eockf  ord,  Illinois,  and, 
if  the  applications  were  accepted  by  such  general  agent 
and  a  policy  was  issued  by  him,  to  then  collect  the 
premium  and  remit  it  to  the  company's  office  at  Rock- 
ford.  He  had  no  authority  to  and  did  not  pass  upon 
applications  or  determine  for  the  company  whether 
policies  should  be  issued  thereon.  On  February  24, 
1908,  the  appellee,  Osborn,  made  a  written  application 
addressed  to  the  manager  of  the  company  at  Rockford, 
Illinois,  for  a  policy  in  the  sum  of  $3000,  covering  a 
stock  of  dry  goods,  groceries,  clothing,  and  store  fix- 
tures, contained  in  his  store  at  Collison,  Illinois.  The 
application  was  delivered  to  Armstrong,  who  forward- 
ed it  to  the  manager  at  Rockford,  and  upon  February 
28,  the  policy  was  written  by  the  company  pursuant 
to  the  application,  duly  executed,  and  sent  to  Arm- 
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Btrong  at  AUerton,  who  delivered  the  same  to  Osbom 
and  received  the  premium. 

After  the  policy  was  issued,  and  in  the  latter  part 
of  June,  1908,  Osbom  sold  the  stock  of  goods  and  the 
fixtures  described  in  the  policy  to  Jared  Davis,  and  on 
June  29,  1908,  Davis  took  possession  of  the  same.  On 
July  4,  or  about  one  o'clock  on  the  morning  of  the  5th, 
the  store,  together  with  the  stock  and  fixtures,  was 
entirely  destroyed  by  fire.  The  officers  of  the  appel- 
lant company  were  notified  of  the  fire,  and  sent  its 
agent  Smith  to  CoUison,  to  investigate  the  loss.  On 
July  13,  the  company  learned  for  the  first  time,  through 
Smith,  of  the  sale  of  the  stock  and  fixtures  to  Davis, 
and  that  possession  of  the  same  had  been  turned  over 
to  him.  Liability  was  denied  under  the  policy,  where- 
upon Osbom  brought  the  present  suit  upon  the  same 
for  the  use  of  Davis.  It  appeared  upon  the  trial  that 
after  the  stock  and  fixtures  were  sold  and  turned  over 
to  Davis,  Osbom  wrote  a  letter  to  Armstrong  stating 
that  he  had  sold  the  stock  and  fixtures  to  Davis,  and 
wished  to  assign  the  policy  to  him;  that  about  three 
days  thereafter  he  received  a  reply  from  Armstrong 
telling  him  to  fill  up  the  blank  on  the  back  of  the  policy 
and  send  it  to  him,  Armstrong,  and  he  would  have  the 
matter  attended  to,  or  if  he  did  not  know  how  to  fill 
up  the  assignment,  to  send  it  to  him,  and  he,  Armstrong, 
would  fill  it  up  and  send  it  back  to  Osbom  f  ot  his  signa- 
ture, and  that  upon  this  being  done  and  ihe  policy  re- 
turned to  him,  he  would  have  the  matter  attended  to. 
Osbom  then  filled  up  the  assignment,  but  failed  to  send 
the  policy  to  Armstrong  or  to  thereafter  have  any  fur- 
ther negotiations  or  communication  with  him  relative 
to  the  matter. 

It  is  apparent  from  the  evidence  that  Armstrong 
was  but  a  soliciting  agent;  that  he  had  and  assumed 
no  authority  to  make  an  assignment  of  the  policy,  or 
to  consent  thereto,  or  to  waive  any  of  the  conditions 
of  the  policy  after  it  was  issued  and  delivered.  The 
policy  was  void  by  reason  of  the  change  of  ownership 
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of  the  property.  Appellee  contends  that  it  is  immater- 
ial as  to  what  the  actual  authority  of  Armstrong  was, 
but  that  if  the  evidence  was  sufficient  to  warrant  the 
jury  in  jBnding  that  he  had  apparent  authority,  the 
fact  that  he  had  express  notice  that  the  property  had 
been  transferred  to  Davis,  and  that  it  was  desired  to 
keep  the  policy  in  force  in  his  favor,  and  the  company 
having  elected  to  retain  the  unearned  premium  after 
such  notice,  the  condition  in  question  was  waived. 

Waiving  the  question  as  to  whether  or  not  Arm- 
strong had  authority,  either  actual  or  apparent,  to  con- 
sent to  an  assignment  of  the  policy,  we  think  that  the 
court  should  have  at  the  close  of  all  the  evidence  di- 
rected a  verdict  in  favor  of  the  defendant,  for  the  rea- 
son that  the  evidence  is  insufficient  to  warrant  a  find- 
ing that  he  assumed  to  or  did  consent  to  such  assign- 
ment or  that  he  had  any  knowledge  that  such  assign- 
ment had  been  made.  The  judgment  of  the  Circuit 
Court  is  reversed,  and  the  clerk  of  this  court  will  in- 
sert as  a  part  of  the  judgment  herein  a  finding  that 
the  appellee  violated  the  provision  of  the  policy  in  suit 
by  selling  the  property  covered  thereby  without  ob- 
taining the  written  consent  of  the  appellant  to  such 
transfer  of  ownership. 

Reversed  with  finding  of  facts. 


City  of  Canton,  Appellant,  v.  WiUiam  C.  Torrance,  Appellee. 

Contribution — right  of  municipal  corporation  to  recover  of  indi- 
vidual amount  of  judgment  paid  for  injury  suffered  fr^m  ohstruo- 
tion,  A  municipal  corporation  which  has  been  compelled  to  pay  a 
Judgment  to  a  person  injured  by  an  obstruction,  excavation  or  de- 
fect in  a  street  or  sidewalk  may  recover  over  against  the  person 
who  is  the  author  of  such  obstruction,  etc.,  which  caused  the  injury, 
the  amount  of  such  Judgment  and  attendant  costs,  unless  such  mu- 
nicipal corporation  was  itself  at  fault,  and  in  such  an  action  if  the 
Vol.  CLI— 9 
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defendant  had  notice  of  the  former  action  and  an  opportunity  to 
defend  the  same,  such  former  action  and  the  judgment  rendered 
therein  are  conclusive  against  the  defendant  upon  the  issues  as  to 
whether  the  obstruction,  etc.,  existed,  whether  the  person  was  in- 
jured as  alleged  without  fault  on  his  part,  and  whether  he  sustained 
damages  to  the  amount  of  the  Judgment 

Trespass  on  the  case.  Appeal  from  the  City  Court  of  Canton;  the 
Hon.  P.  W.  GALLAOHiai,  Judge,  presiding.  Heard  in  this  court  at  the 
May  term,  1909.  Reversed  and  remanded.  Opinion  filed  October  25, 
1909. 

Floyd  F.  Putman,  for  appellant. 
C.  B.  AdAms,  for  appellee. 

Mr.  Justice  Ptjtbbbatjgh  delivered  the  opinion  of 
the  court. 

This  is  an  action  in  case  by  the  City  of  Canton 
against  William  C.  Torrance,  for  the  recovery  of  the 
amount  of  a  judgment  theretofore  rendered  against  the 
city  in  favor  of  one  Charles  Shaffer,  as  compensation 
for  injuries  sustained  by  him  through  falling  into  a 
defective  coalhole  in  the  sidewalk  in  front  of  the  de- 
fendant's premises.  A  trial  by  jury  resulted  in  a  judg- 
ment in  favor  of  the  defendant,  to  reverse  which  this 
appeal  is  prosecuted. 

The  declaration  alleges  that  the  defendant  owned 
the  premises  abutting  upon  the  sidewalk  containing  the 
defective  coalhole ;  that  it  was  the  duty  of  the  defend- 
ant not  to  render  unsafe  or  in  bad  condition  the  said 
sidewalk;  that  the  defendant  had  theretofore  wrong- 
fully rendered  said  sidewalk  unsafe  by  having  caused 
to  be  constructed  in  the  same  such  defective  coalhole ; 
that  Shaffer  was  injured;  that  he  brought  suit  against 
the  city  for  said  injuries;  that  the  defendant  was  no- 
tified by  the  city  to  come  in  and  defend  said  suit,  and 
that  he  did  so;  that  judgment  was  rendered  in  said 
suit  against  the  plaintiff  for  $550  and  costs,  amount- 
ing to  $591.50  in  all,  and  that  such  judgment  and  costs 
were  paid  by  the  plaintiff.    A  general  demurrer  to  the 
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declaration  was  overruled  by  the  court,  whereupon  the 
plea  of  the  general  issue  was  interposed. 

The  evidence  shows  that  in  about  the  year  1889 
the  defendant  Torrance,  who  was  then  and  has  ever 
since  been  the  owner  of  the  premises  abutting  upon 
the  same,  caused  the  sidewalk  in  which  was  located 
the  coalhole  in  question,  to  be  constructed,  and  that 
at  such  time  the  coalhole  in  question  was  built  there- 
in; that  the  city  authorities  had  never  made  any  ob- 
jection to  the  condition  of  the  sidewalk  or  coalhole  until 
after  the  happening  of  the  accident;  that  the  coalhole 
had  continued  in  the  same  condition  from  the  time 
of  its  construction  till  the  happening  of  the  accident 
to  Shaffer;  that  the  coalhole  cover  was  too  small  for 
the  rim,  whereby  the  same  was  liable  to  tip  when 
stepped  upon. 

Appellant  introduced  in  evidence  the  record  and 
files  in  the  case  of  Charles  Shaffer  against  the  City 
of  Canton,  showing  the  institution  by  him  of  a  suit 
against  the  city  for  damages  for  an  alleged  injury 
by  reason  of  such  condition  of  said  coalhole  cover;  a 
trial  by  jury  at  the  December  term  of  said  court,  and 
the  rendition  of  a  judgment  against  the  city  for  $550 
and  costs,  amounting  to  $591.20;  and  also  proved  that 
notice  had  been  given  to  appellee  to  defend  said  suit, 
and  that  he  did  appear  and  defend  the  same,  and  that 
appellant  had  paid  said  judgment  and  costs. 

It  is  well  settled  that  a  municipal  corporation  which 
has  been  compelled  to  pay  a  judgment  to  a  person  in- 
jured by  an  obstruction,  excavation  or  defect  in  the 
street  or  sidewalk  of  such  corporation,  may  recover 
over  against  the  person  who  is  the  author  of  such  de- 
fect which  caused  the  injury,  the  amount  of  such  judg- 
ment and  attendant  costs,  unless  such  corporation  was 
itself  at  fault  (Bobbins  v.  City,  2  Black  (U.  S.)  418; 
City  V.  Bobbins,  4  Wall.  (U.  S.)  657;  Gridlev  v.  City. 
68  111.  47;  Todd  v.*  City,  18  111.  App.  565:  Severin  v. 
Eddy,  52  111.  389;  McDaneld  v.  Logi,  143  111.  487;  City 
V,  Boush,  13  111.  App.  339;  McDonald  v.  Village^  28  HI 
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App.  157),  and  that  in  such  an  action,  if  the  defendant 
had  notice  of  the  former  action  and  an  opportunity 
to  defend  the  same,  such  former  suit  and  judgment 
are  conclusive  against  the  defendant  upon  the  issues 
as  to  whether  the  sidewalk  was  in  fact  defective,  wheth- 
er the  person  was  injured  as  alleged,  without  fault  on 
his  part,  and  whether  he  sustained  damages  to  the 
amount  of  the  judgment.  City  v.  Roush,  supra;  Mo- 
Donald  V.  Village,  sv/pra;  Eobhins  v.  City,  sv/pra;  City 
V.  Robbins,  suprd. 

Applying  the  foregoing  rules  of  law  to  the  facts 
stated,  it  is  apparent  that  the  evidence  adduced  by 
the  city  in  the  present  case  tends  to  establish  the  right 
of  recovery  under  the  second  coimt  of  the  declaration. 

Appellee  claims  that  no  recovery  can  be  had  against 
him  for  the  reason  that  the  evidence  shows  that  the 
sidewalk  and  coalhole  were  constructed  in  accordance 
with  the  orders  of  the  city,  under  the  supervision  of 
its  oflScials,  and  accepted  by  it,  and  that  said  sidewalk 
has  ever  since  been  used  by  it  without  complaint  as 
to  its  condition ;  by  reason  of  which  the  city  is  estopped 
to  complain  of  its  original  construction. 

We  are  imable  to  find  any  competent  evidence  in  the 
record  showing  any  action  by  the  city  accepting  said 
sidewalk,  or  that  the  work  was  done  under  its  super- 
vision, or  that  it  authorized  the  coalhole  to  be  construct- 
ed. The  fact  that  Torrance  was  permitted  by  the  city  to 
construct  the  coalvault  and  coalhole  in  the  sidewalk 
gave  him  implied  license  only  to  construct  the  same 
in  a  reasonable  and  proper  manner,  but  not  to  render 
the  sidewalk  less  safe  than  it  would  have  been  without 
such  coalvault  and  coalhole.  Gridley  v.  City,  supra; 
Smith  V.  McDowell,  148  HI.  51 ;  City  v.  Robbins,  supra; 
Robbins  v.  City,  supra;  Todd  v.  City,  supra.  The  fact 
that  while  acting  under  such  implied  license  he  con- 
structed a  coalhole  which  was  in  fact  defective,  does 
not  estop  the  city  from  recovering  in  this  case;  tliat 
is  to  say,  the  city  was  not  a  wrongdoer  in  such  a  sense 
as  to  preclude  its  recovery.    Robbins  v.  City,  supra; 
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Todd  V.  City,  supra;  Village  v.  Zalinski,  8  Hun  571. 
The  jury  were  fully  warranted  in  finding  that  the  con- 
dition of  the  coalhole  was  defective  when  originally 
constructed  by  Torrance,  and  the  city's  right  of  recov- 
ery was  thus  made  complete.  That  the  premises  at  the 
time  Shaffer  was  injured  were  in  possession  of  a  ten- 
ant is  immaterial,  for  the  reason  that  the  defective 
condition  of  the  sidewalk  existed  prior  to  the  posses- 
sion of  such  tenant.  Masonic  Ass'n  v.  Cohn,  192  111. 
210. 

The  third  instruction  given  on  behalf  of  the  defend- 
ant was  not  in  accordance  with  the  law  and  should  not 
have  been  given. 

It  is  further  insisted  that  there  can  be  no  recovery 
in  this  case  for  the  reason  that  in  the  Shaffer  case  the 
plaintiff  failed  to  allege  in  his  declaration  the  filing 
of  the  notice  to  the  city  required  by  sections  7  and 
8  of  the  Act  entitled  *' Injuries,''  and  that  therefore 
under  the  authority  of  Erford  v.  City  of  Peoria,  229 
HI.  546,  the  court  acquired  no  jurisdiction  of  the  sub- 
ject-matter. The  defendant  appeared  and  defended 
the  former  suit,  and  had  an  opportunity  to  there  raise 
the  question.  He  failed  to  do  so,  and  the  former  judg- 
ment must  be  held  to  be  conclusive  as  against  him. 

The  judgment  of  the  Circuit  Court  is  reversed  and 
the  cause  remanded. 

Reversed  and  remanded. 
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Aima  Chapman,  ^pellant,  t.  SuBannali  T.  Hiller,  Appellee. 

CoNVKTANcAB — toheu  tender  essential  to  liability,  A  purchaser  of 
real  estate  is  not  liable  for  the  purchase  price  until  conveyance  or 
'tender  of  conveyance  has  been  made. 

AtfaumpHt.  Appeal  frbm  the  Circuit  Court  of  McLean  county;  the 
lion.  CoLOStiN  D.  Mykbs,  Judge,  presiding.  Heard  in  this  couit  at 
the  May  term,  1909.  Reversed  and  remanded.  Opinion  filed  Octo- 
ber 25,  1909. 

Livingston  &  Bach,  for  appellant. 

Welty,  Steblino  &  Whitmore,  for  appellee. 

Mr.  Justice  Puterbaugh  delivered  the  opinion  of  the 
court. 

This  is  an  action  in  assumpsit  for  the  recovery  of 
certain  money  alleged  to  have  been  received  by  the 
defendant  for  the  use  of  the  plaintiff.  A  trial  was  had 
by  the  court,  a  jury  having  been  waived,  and  resulted 
in  a  judgment  against  the  plaintiff  for  costs.  The 
declaration  consists  of  the  common  counts  and  an  ad- 
ditional count  which  alleges  an  indebtedness  for  the 
plaintiff's  share  of  the  sale  price  of  two  certain  pieces 
of  real  estate  owned  by  the  plaintiff,  the  defendant 
and  two  other  persons  in  common,  and  which  the 
plaintiff  authorized  the  defendant  to  sell  for  her,  and 
which  the  defendant  did  sell  for  $5140.  The  defendant 
pleaded  the  general  issue. 

The  evidence  shows  that  the  plaintiff  and  defendant, 
who  were  sisters,  and  Martha  Boss  and  Anna  Dwyer, 
their  nieces,  were  tenants  in  common  of  certain  real 
estate  devised  to  them  by  James  Wames,  deceased, 
consisting  of  twenty  acres  of  farm  land  and  a  dwelling- 
house  in  the  city  of  Bloomington,  plaintiff  and  defend- 
ant each  owning  a  one-third,  and  said  nieces  each  a 
one-sixth  interest.  The  property  in  question  had  for 
several  years  been  subject  to  a  trust  for  the  benefit 
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of  an  invalid  sister,  and  had  been  in  charge  of  the  de- 
fendant. After  the  death  of  the  sister,  the  parties  en- 
tered into  a  written  agreement  by  the  terms  of  which 
the  defendant  was  to  have  charge  of  and  sell  the  prop- 
erty, and  the  plaintiff,  Martha  Ross  and  Anna  Dwyer, 
together  with  their  respective  husbands,  executed  a 
joint  power  of  attorney  to  the  defendant,  authorizing 
her  to  negotiate  and  sell  the  property  '*for  the  best 
possible  price  at  her  discretion"  and  to  in  their  names, 
execute  all  necessary  deeds  of  conveyance  therefor, 
and  empowering  her  *'to  do  all  that  may  be  necessary 
to  procure  the  best  possible  price  for  said  premises." 

The  defendant  was  unable  to  find  a  purchaser  for 
the  farm  land  at  what  she  deemed  a  fair  price,  and 
accordingly  advertised  and  sold  the  same  at  public 
auction.  AH  of  the  parties  were  present  at  the  sale. 
The  highest  bid  received  was  $125  an  acre,  whereupon 
the  defendant,  believing  the  property  to  be  worth  more, 
and,  as  she  claims,  to  prevent  its  being  sacrificed,  her- 
self bid  $130  per  acre,  and  the  property  was  struck  off 
to  her.  Later  the  city  property  was  sold  in  a  similar 
manner  to  the  defendant's  daughter  for  $2540.  No 
question  was  raised  as  to  the  validity  of  this  latter  sale, 
and  the  defendant  paid  to  the  other  tenants  in  common 
their  proportionate  share  of  $1878.39  of  the  proceeds. 
The  plaintiff  contends  that  the  sale  of  the  farm  prop- 
erty by  the  defendant  to  herself,  under  the  circum- 
stances, was  voidable  at  the  election  of  her  tenants  in 
common.  They,  however,  chose  to  affirm  the  same,  and 
by  this  and  similar  suits  instituted  by  Martha  Ross 
and  Anna  Dwyer,  seek  to  recover  from  her  their  re- 
spective shares  of  the  proceeds  thereof.  The  defend- 
ant contends  that  under  the  authority  and  discretion 
vested  in  her  by  the  power  of  attorney,  she  merely  bid 
in  the  property  to  prevent  the  same  being  sold  at  an 
inadequate  price  and  should  therefore  not  be  held  as  a 
purchaser  of  the  same. 

The  court  in  passing  upon  the  propositions  of  law, 
in  substance  held  the  law  applicable  to  be  that  an  agent 
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to  sell  real  estate  has  no  power  to,  without  authority, 
bid  in  the  same  for  his  principal,  and  that  in  case  of 
such  an  unauthorized  purchase  the  principal  has  the 
election  to  accept  the  property  or  to  hold  the  agent 
liable  for  the  purchase  price;  that  in  case  an  agent 
to  sell  property  sells  the  same  to  himself,  the  principal 
may  ratify  the  sale  and  hold  the  agent  to  the  terms 
thereof,  and  that  such  agent  cannot  invoke  the  Statute 
of  Frauds  as  a  defense  to  a  suit  for  that  purpose.  We 
perceive  nothing  in  either  the  written  agreement  or 
power  of  attorney  which  authorized  the  defendant  to 
purchase  the  property  for  her  tenants  in  common,  and 
it  is  obvious  that  without  such  authority  she  was  power- 
less to  do  so.  Whether,  however,  the  sale  be  treated 
as  an  unauthorized  one  to  the  principal,  or  a  purchase 
by  the  agent,  in  either  event  the  plaintiff  and  the  other 
tenants  in  common  had  a  right  either  to  disaffirm  or 
ratify  the  transaction.  They  have  elected  to  ratify 
the  same  as  a  purchase  by  the  defendant  herself,  and 
have  the  right  to  insist  upon  the  performance  by  her 
of  the  terms  of  the  same.  We  are  of  opinion,  however, 
that  upon  payment  of  the  purchase  price  to  the  plain- 
tiff and  the  other  tenants  in  common,  she  would  be 
entitled  to  a  deed  of  conveyance  to  the  premises,  and 
that  in  the  absence  of  a  tender  of  such  a  deed  to  the 
defendant  by  the  plaintiff  and  the  other  tenants  in 
common,  she  was  not  bound  to  pay  the  purchase  price, 
or  any  part  thereof,  and  that  no  recovery  can  be  had 
by  the  plaintiff  in  this  action  for  her  proportion  of 
the  same. 

In  addition  to  the  amount  claimed  to  have  been  due 
from  the  sale  of  the  farm  land,  the  plaintiff  seeks  also 
to  recover  her  proportion  of  a  balance  claimed  to  be 
due  on  account  of  the  sale  of  the  city  property.  The 
defendant  insists  that  she  was  entitled  to  retain  such 
balance  as  commissions  for  administering  the  estate 
of  James  Wames  and  his  widow,  and  in  satisfaction 
of  certain  other  charges  which  she  claims  are  due  to 
her  from  the  plaintiff  and  the  other  devisees.    There  is 
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no  evidence  in  the  record  which  tends  to  substantiate 
any  set-off  against  the  proceeds  of  the  city  property 
in  the  hands  of  the  defendant,  and  the  court  erred  in 
not  allowing  to  the  plaintiff  the  sum  of  $76.68,  the 
balance  due  upon  her  share  of  the  same.  To  this  ex- 
tent the  judgment  of  the  Circuit  Court  is  erroneous, 
and  the  same  will  be  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


B.  P.  Staley  et  al.,  Appellants,  v.  T.  H.  Lyman,  Appellee. 

1.  Contracts — when  Jiability  for  failure  to  deliver  arises.  If  a 
party  who  has  sold  a  commodity  to  another  repudiates  his  obliga- 
tion to  deliver,  the  other  party  may  act  upon  such  repudiation, 
rescind  the  contract  and  purchase  upon  the  market  the  commodity 
so  refused  to  be  delivered  and  recover  the  difTerence  between  the 
amount  paid  therefor  and  the  contract  price.  But  the  party  to 
whom  such  commodity  should  be  delivered  must  make  his  election 
so  to  treat  such  contract  at  an  end;  otherwise  the  same  continues  in 
force  for  the  benefit  of  both  parties. 

2.  DAiLLQEa--when  only  nominah  recoverable.  If  no  data  is  sup- 
plied by  the  evidence  from  which  the  actual  damages  may  be  com- 
puted, nominal  damages  can  only  be  recovered. 

Assumpsit.  Appeal  from  the  Circuit  Court  of  Champaign  county; 
the  Hon.  Solon  Philbbick,  Judge,  presiding.  Heard  in  this  court 
at  the  May  term,  1909.    Al&rmed.    Opinion  filed  October  25,  1909. 

H.  Lbonabd  Jones,  for  appellant ;  0.  B.  Dobbins,  of 
counsel. 

ScHABFEB  &  DoLAN,  f  or  appellee, 

Mb.  Justice  Putbbbaugh  delivered  the  opinion  of  the 
court. 

This  is  an  action  in  assumpsit  by  the  appellants, 
partners  doing  business  as  Staley  &  Hitch,  against  the 
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appellee  Lyman,  for  the  recovery  of  damages  for  the 
alleged  breach  of  two  contracts  to  deliver  certain  grain. 
At  the  dose  of  all  the  evidence,  by  direction  of  the 
conrt,  the  jury  found  the  issues  for  the  plaintiffs  and 
assessed  their  damages  at  one  cent.  From  the  judg- 
ment rendered  upon  said  verdict  this  appeal  is  prose- 
cuted by  the  plaintiffs. 

The  declaration  charges  substantially  that  on  Octo- 
ber 1,  1905,  the  defendant  sold  to  the  plaintiffs  7000 
bushels  of  com  at  thirty-seven  cents  per  bushel,  and 
on  May  23,  1906,  sold  to  the  plaintiffs  2800  bushels 
of  oats  at  thirty-one  cents  per  bushel,  said  com  to  be 
delivered  within  ninety  days  from  the  date  of  such 
sale  thereof,  and  said  oats  within  seven  days  from 
the  date  of  such  sale  thereof;  that  the  plaintiffs  were 
ready  and  willing  then  and  there  to  receive  said  grain 
and  to  pay  the  price  agreed  therefor  upon  receipt  of 
the  same,  but  that  the  defendant  refused  to  deliver  said 
grain  or  any  part  thereof  within  the  time  provided  in 
said  contract. 

Staley  &  Hitch  were  engaged  in  the  grain  business, 
having  an  office  in  Champaign,  and  elevators  at  Bond- 
ville  and  Staley.  About  October  1,  1905,  Staley  on 
behalf  of  his  firm  bought  from  Lyman,  a  farmer  liv- 
ing near  Staley,  7000  bushels  of  new  com  at  thirty- 
seven  cents  per  bushel,  which  Lyman  agreed  to  de- 
liver at  either  Staley  or  Bondville  as  soon  as  merchant- 
able during  the  month  of  December,  1905,  and  within 
ninety  days  from  the  date  of  said  contract.  On  Octo- 
ber 10,  1905,  Staley  went  to  California,  leaving  Hitch 
in  charge  of  the  office  and  elevators  of  the  firm.  Dur- 
ing Staley 's  absence  Lyman's  wife,  at  his  direction, 
wrote  the  following  letter,  addressing  it  and  the 
envelope  containing  the  same,  to  Staley  personally: 

*' October  17,  1905. 
''Mr.  B.  P.  Staley. 

Dear  Sir:  I  changed  my  plans  about  delivering  com 
in  December  and  want  to  cancel  the  sale  of  it.  I  have 
a  good  many  cattle  on  hand  at  present  and  may  need 
most  of  it  for  feed.  T.  M.  Lyman. '* 
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The  letter  was  received  in  due  course  of  mail.  The 
envelope  being  addressed  to  Staley  individually  Hitch 
did  not  open  the  same  when  it  was  delivered  but  left 
it  with  Staley 's  personal  mail  awaiting  his  return 
from  California.  Upon  his  return  on  October  29, 1905, 
Staley  opened  and  read  the  letter,  and  in  response 
thereto  wrote  to  Lyman  refusing  to  cancel  the  sale 
of  the  com.  In  reply  thereto  Lyman  wrote  the  follow- 
ing, which  was  received  by  the  plaintiffs  on  November 
2,  1905: 

''November  1,1905. 
^'Messrs.  Staley  d  Hitch. 

Yours  of  Oct.  31st  at  hand.  I  wrote  you  in  the  mid- 
dle of  Oct.  in  regard  to  canceling  sale  of  com,  several 
days  before  there  was  any  raise  in  price  of  corn.  When 
I  did  not  receive  an  answer  in  due  time  took  it  for 
granted  the  sale  was  canceled.  It  is  canceled  as  far 
as  I  am  concerned.  I  do  not  propose  to  pay  the  dif- 
ference. I  am  not  responsible  for  your  absence  from 
place  of  business.  If  this  is  not  satisfactory  you  will 
have  to  take  legal  action.  I  stand  pat  on  the  honorable 
canceling  of  that  sale  before  any  raise  in  price  of  com. 

''T.  M.  Lyman.'^ 

The  evidence  shows  that  the  market  price  of  new 
com  at  the  time  Staley  returned  from  California,  Octo- 
ber 29, 1905,  was  forty  cents  per  bushel,  and  that  said 
price  prevailed  on  November  1,  1905.  Upon  receipt 
of  the  last  letter  quoted  the  plaintiffs  bought  other 
com  to  replace  that  due  under  the  contract,  paying 
for  the  same  forty  cents  per  bushel.  The  only  ques- 
tions presented  by  the  contract  are  as  to  what  sum 
the  plaintiffs  were  entitled  to  recover  as  damages  by 
reason  of  the  failure  of  the  defendant  to  deliver  the 
com  and  oats  in  question  within  the  time  provided  by 
the  contracts.  The  plaintiffs  contend  that  inasmuch 
as  the  defendant  by  his  letter  of  November  first  re- 
pudiated his  contract,  they  had  the  right  to  buy  other 
com  to  fill  the  same,  and  that  in  such  event  the  measure 
of  damages  was  the  difference  between  the  contract 
price  and  the  fair  cash  market  value  at  the  time  of 
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repudiation,  which  they  claim  as  shown  by  the  evidence 
to  have  been  three  cents  per  bushel,  or  a  total  of  $210. 
The  defendant  contends  that  the  measure  of  damages 
was  the  diflference,  if  any,  between  the  contract  price 
and  the  fair  cash  market  value  at  the  time  and  place 
where  the  delivery  was  to  be  made,  and  that  there 
being  no  evidence  as  to  such  value  at  that  time,  nom- 
inal damages  only  were  recoverable. 

We  are  of  opinion  that  upon  the  receipt  of  the  de- 
fendant's letter  of  November  first,  the  plaintiffs  had 
the  right  to  act  thereupon  and  to  rescind  the  contract 
and  contract  with  other  parties  for  a  like  quantity  of 
similar  com,  to  be  delivered  at  the  time  and  places 
provided  in  their  contract  with  the  defendant,  and  to 
within  a  reasonable  time  bring  suit  for  the  recovery 
from  him  of  the  difference  between  the  amount  paid 
therefor  and  the  contract  price.  FoUansbee  v.  Adams, 
86  111.  13 ;  Kadish  v.  Young,  108  lU.  170.  The  evidence 
discloses  the  fair  market  price  of  similar  com  on  the 
day  in  question.  It  does  not  appear,  however,  that 
such  was  the  price  on  that  day  for  delivery  in  the 
following  December,  and  it  must  therefore  be  pre- 
sumed to  have  been  corn  which  was  to  be  delivered  at 
once.  What  the  plaintiffs  were  entitled  to,  under  the 
contract,  was  to  have  the  com  delivered  to  them  at 
the  time  therein  provided.  They  had  the  right,  upon 
the  repudiation  of  the  contract  by  the  defendant,  to 
place  themselves  in  the  same  and  no  better  situation 
than  that  which  they  would  have  occupied  had  there 
been  no  repudiation,  in  other  words,  they  were  entitled 
on  November  first,  to  a  contract  for  November  com 
only  and  not  the  actual  corn. 

The  plaintiffs  did  nothing,  however,  to  indicate  to 
the  defendant  that  they  had  elected  to  rescind  the 
contract,  either  by  so  notifying  him  or  by  bringing  suit 
for  a  breach  of  the  contract.  The  mere  fact  of  con- 
tracting for  other  com  did  not  constitute  an  election 
so  as  to  bind  the  defendant.  It  must  be  assumed,  there- 
fore, that  they  chose  to  treat  the  notice  of  repudiation 
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as  inoperative,  await  the  time  when  the  contract  was 
to  be  executed,  and  then  hold  the  defendant  responsible 
for  the  consequences  of  his  non-performance,  in  which 
case  they  kept  the  contract  alive  for  the  benefit  of  the 
defendant  as  well  as  their  own.  They  had  no  right, 
however,  to  wait  as  they  did,  without  acting,  until  the 
time  for  performance  had  elapsed,  and  then  elect  to 
hold  the  defendant  for  damages  as  of  the  day  of  notice 
of  repudiation.  In  either  view  the  court  properly 
limited  the  recovery  to  nominal  damages,  there  being 
no  evidence  from  which  actual  damages  could  be  cor- 
rectly admeasured. 

There  is  evidence  tending  to  show  that  on  May  23, 
1906,  Lyman  sold  to  the  plaintiffs  2800  bushels  of  oats 
at  thirty  cents  per  bushel,  to  be  delivered  either  at 
Staley  or  Bondville  within  seven  days;  that  Lyman 
failed  to  deliver  the  same  within  that  time ;  that  when 
requested  to  do  so  on  the  last  day  provided  for  de- 
livery, he  told  Staley  that  he  didn't  have  time  to  de- 
liver them  just  then ;  that  a  new  bridge  was  being  built 
over  a  ditch,  and  that  as  soon  as  that  was  done  he 
would  deliver  the  oats,  and  that  Staley  made  no  objec- 
tion to  such  extension  of  the  time  of  delivery.  There 
is  no  definite  proof  as  to  the  fair  market  price  of  oats 
on  the  day  fixed  by  contract  for  their  delivery.  Neither 
does  it  appear  from  the  evidence  when  the  bridge  in 
question  was  completed  or  that  the  plaintiffs  ever  there- 
after demanded  delivery  of  the  oats.  It  follows  that 
there  was  no  data  from  which  actual  damages,  if  any, 
could  be  computed,  and  nominal  damages  only  were 
recoverable. 

The  judgment  of  the  Circuit  Court  is  affirmed. 

Affirmed. 

Mr.  Justice  Philbbiok  took  no  part  in  the  considera- 
tion of  this  case. 
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Levi  Seass,  Appellant,  v.  N.  S.  Monroe  et  al.,  Appellees. 

Injunctions — when  damages  not  allowed  upon  dissolution.  If 
the  original  Issuance  of  the  Injunction  was  rightful,  the  fact  of  dis- 
solution resulting  as  a  consequence  of  some  ensuing  act  of  those 
enjoined,  does  not  authorize  the  assessment  of  damages. 

Bill  in  chancery.  Appeal  from  the  Circuit  Ck>urt  of  Moultrie 
county;  the  Hon.  W.  G.  Cochban,  Judge,  presiding.  Heard  in  this 
court  at  the  May  term,  1909.  Reversed.  Opinion  filed  October  25, 
1909.    Rehearing  denied;  opinion  modified  NoTember  24,  1909. 

Walter  Eden,  for  appellant. 

W.  K.  Whitfield  and  F.  J.  Thompson,  for  appellees. 

Mb.  Justice  Puteebaugh  delivered  the  opinion  of  the 
court. 

Monroe,  Dolan  and  Fnlton,  pursuant  to  the  statute, 
severaUy  suggested  to  the  Circuit  Court  sitting  in 
chancery,  that  by  reason  of  the  wrongful  issuing  of 
the  injunction  referred  to  in  the  opinion  of  this  court 
in  Seass  v.  Monroe  et  al.,  146  111.  App.  56,  they  had 
sustained  damages  by  reason  of  having  become  liable 
to  pay  the  reasonable  and  customary  fees  and  charges 
for  services  necessarily  rendered  by  their  solicitors 
in  procuring  the  dissolution  of  said  injunction,  and  for 
various  expenses  and  costs  by  them  necessarily  ex- 
pended to  that  end.  Upon  a  hearing  upon  such  peti- 
tions and  the  answer  filed  thereto  by  Seass,  the  chan- 
cellor found  that  the  petitioner  Monroe  had  sustained 
damages  by  reason  of  the  wrongful  suing  out  of  said 
injunction,  in  the  sum  of  $107.80;  that  for  the  same 
reason  the  petitioners  Dolan  and  Fulton  had  been 
jointly  damaged  in  a  like  sum,  and  ordered  that  the 
petitioners  have  and  recover  the  same  of  Seass,  and 
that  execution  issue  therefor.  To  reverse  such  decree 
this  appeal  is  prosecuted  by  Seass. 
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It  was  held  in  our  former  opinion  that  while  the 
injunction  in  question  was  properly  issued  in  the  first 
instance,  inasmuch  as  it  appeared  from  their  answers 
and  the  proof  that  the  commissioners  had  after  the 
issuance  of  the  injunction  and  prior  to  the  hearing  of 
the  motion  to  dissolve  the  same,  so  amended  their 
official  records  as  to  show  that  their  actions,  alleged 
in  the  bill  for  injunction  to  be  without  authority  of 
law,  were  in  accordance  with  the  statute,  the  injunc- 
tion should  have  been  dissolved  upon  such  showing. 
The  statute  only  allows  the  assessment  of  damages 
sustained  by  reason  of  wrongfully  suing  out  an  injunc- 
tion (Elder  v.  Sabin,  66  111.  126),  its  object  being  to 
compensate  the  party  for  the  injury  he  has  suffered 
by  reason  of  having  been  wrongfully  enjoined  from 
doing  a  thing  he  had  at  the  time  the  right  to  do.  At 
the  time  the  injunction  was  procured  to  be  issued  the 
petitioners  were  threatening  to  do  that  which  their 
existing  official  records  failed  to  show  they  had  legal 
right  to  do.  Their  subsequent  actions  manifestly  did 
not  relate  back  so  as  to  render  the  issuance  of  the  in- 
junction wrongful.  It  follows  that  the  petitioners  were 
not  entitled  to  damages  under  the  statute,  and  the 
decree  of  the  Circuit  Court  is  accordingly  reversed. 

Reversed. 


William  Lanum,  Appellant,  v.  W.  D.  Patterson,  Appellee. 

Injunctions— ^?l6n  allowance  of  solicitor's  fees  upon  dissolution 
sustained.  Where  the  allowance  is  predicated  solely  upon  the  value 
of  the  services  rendered  in  procuring  a  dissolution  of  the  injunc- 
tion in  question,  the  assessment  will  be  sustained. 

Bill  In  chancery.  Appeal  from  the  Circuit  Court  of  Moultrie 
county;  the  Hon.  Solon  Philbrick,  Judge,  presiding.  Heard  in 
this  court  at  the  May  term,  1909.  Affirmed.  Opinion  filed  October 
25,  1909. 
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Walter  Eden  and  Eden  &  Makttn,  for  appellant. 
E.  J.  Miller,  for  appellee. 

Mb.  Justice  Ptjtebbaugh  delivered  the  opinion  of  the 
court. 

This  is  an  appeal  from  a  decree  rendered  upon 
suggestions  by  appellee  of  damages  incurred  by  him 
by  reason  of  the  wrongful  suing  out  by  appellant  of  an 
injunction  against  him,  by  which  decree  appellee  was 
allowed  the  sum  of  $150,  being  the  amount  of  the 
solicitor's  fees  incurred  by  him  in  procuring  the  dis- 
solution of  said  injunction.  The  history  of  the  litiga- 
tion will  be  found  in  143  111.  App.  255.  We  held  that 
a  former  decree  for  damages  should  be  reversed  for 
the  reason  that  in  determining  the  amount  of  such 
solicitor's  fees  the  proof  was  not  confined  to  the  ser- 
vices rendered  in  procuring  the  dissolution  of  the  in- 
junction, but  on  the  contrary  covered  services  rendered 
in  the  suit  at  law  there  referred  to.  Upon  the  present 
hearing  the  proof  was  confined  to  the  value  of  services 
rendered  in  procuring  a  dissolution  of  the  injunction, 
and  was  such  as  to  justify  the  chancellor  in  allowing 
solicitor's  fees  to  the  amount  of  the  present  decree. 
It  will  be  affirmed. 

Affirmed. 

Mr.  Justice  Peiilbbick  took  no  part  in  the  considera- 
tion of  this  case. 


Charles  Vacker,  Appellee,  ▼.  M.  Teager  et  aL,  Appellants. 

1.  Pebsonal  INJI7BIES — how  QuesHon  of  independent  contractor 
determined,  WhUe  the  mode  of  paymeDt  is  a  circumstance  entitled 
to  some  weight  in  a  case  of  doubt  as  to  whether  the  relation  of 
master  and  servant  exists,  it  is  not  the  test  by  which  such  relation 
is  to  be  determined. 
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2.  Peksoxal  injubhss — how  question  of  independent  contractor 
determined.  The  contract  between  the  owner  and  the  contractors 
is  primarily  the  source  from  which  the  question  is  to  be  determined, 
but  the  law  will  not  countenance  the  employment  of  any  shift  or 
device  to  escape  a  legal  liability,  and  even  where  a  contract  exists 
which  assumes  to  determine  the  relation  of  the  parties,  if  the  facts 
and  circumstances  in  evidence  tend  to  show  the  existence  of  a  re- 
lation other  than  that  fixed  by  the  contract,  the  question  of  the 
existence  of  such  relation  will  become  one  of  fact  for  the  jury  not- 
withstanding the  contract. 

3.  Febsoxal  injuries — tohat  does  not  exclude  relation  of  inde- 
pendent contractors.  The  mere  retention  by  the  owners  to  exercise, 
by  their  foreman,  the  right  to  inspect  work  as  it  progressed  for  the 
purpose  of  determining  whether  such  work  complied  with  the  plans 
and  specifications,  does  not  operate  to  create  the  relation  of  master 
and  servant  between  such  owners  and  those  engaged  upon  such 
work. 

4.  BviDENCD— competency  of  liability  policy,  in  an  action  for 
personal  injuries.  Held,  that  an  employer's  liability  policy  was  in- 
competent upon  the  question  of  negligence  but  was  competent  upon 
the  question  of  the  existence  of  the  relation  of  master  and  servant. 

5.  Mastcs  and  BESVANiy-what  duties  nondelegable.  The  duty 
imposed  upon  the  master  to  provide  a  servant  with  a  reasonably 
safe  place  to  work  Is  a  non-delegable  duty. 

6.  Instructions — must  not  single  out  particular  evidence.  An 
instruction  is  erroneous  which  singles  out  and  calls  attention  to  a 
particular  item  of  evidence. 

7.  Instructions — must  be  clear.  An  instruction  is  properly  re- 
fused which  would  rather  tend  to  confuse  than  to  enlighten  the 
Jury  as  to  the  law  of  the  case. 

Action  in  case  for.  personal  injuries.  Appeal  from  the  Circuit 
Court  of  Vermilion  county;  the  Hon.  James  W.  Craig,  Judge,  presid- 
ing. Heard  in  this  court  at  the  November  term,  1908.  Reversed 
and  remanded.    Opinion  filed  October  25,  1909. 

H.  M.  Steely  and  Louis  Clements,  for  appellants. 

Walter  V.  Dysebt  and  Doan  &  Orbison,  for  appel- 
lee ;  Thomas  A.  Gbahami,  of  counsel, 

Mr.  Presiding  Justice  Baume  delivered  the  opinion 
of  the  court. 

Vol,    CLI— 10 
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The  plaintiff,  Charles  Vacker,  recovered  a  verdict 
and  judgment  in  the  Circuit  Court  of  Vermilion  county 
against  the  defendants,  M.  Yeager  and  0.  P.  Yeager, 
partners  doing  business  as  M.  Yeager  &  Son,  for  the 
sum  of  $7000  as  damages  for  personal  injuries.  The 
declaration  contains  two  counts.  The  first  count  al- 
leges that  the  defendants  on  June  25, 1907,  had  the  con- 
tract for  the  erection  and  construction  of  a  seven-story 
building  in  the  city  of  Danville;  that  Joseph  A.  Don- 
dono  and  John  Gerance,  employed  under  the  name  of 
Dondono  &  Gerance,  were  the  foremen  for  the  defend- 
ants to  superintend  and  direct  the  erection  and  con- 
struction of  the  steel  work  upon  said  building;  that  one 
Charles  Bushong  was  the  general  foreman  of  defend- 
ants in  the  construction  of  said  building;  that  plaintiff 
was  a  structural  iron  worker  employed  as  such  by  the 
defendants,  and  that  plaintiff  and  all  other  structural 
iron  workers  of  defendants,  and  said  Dondono  and 
Gerance,  as  foremen,  were  under  the  personal  control, 
direction  and  supervision  of  said  general  foreman, 
Charles  Bushong,  and  were  then  and  there  in  pursu- 
ance of  said  employment  working  upon  a  scaffold 
located  three  feet  below  the  fourth  floor  of  said  struc- 
ture, where  they  were  engaged  in  riveting  under  the 
general  direction  and  with  the  knowledge  of  defend- 
ants' general  foreman;  that  the  steel  work  of  said 
building  had  been  erected  to  the  sixth  story  and  certain 
employes  of  the  defendants  were  then  and  there  work- 
ing upon  said  sixth  story  erecting  the  beams  of  the 
seventh  story;  that  defendants  negligently  failed  to 
use  reasonable  care  to  protect  plaintiff's  working  place 
from  falling  tools  and  material  dropping  from  the  sixth 
floor  and  negligently  failed  to  properly  cover  the  floor 
of  that  part  of  the  sixth  floor  above  the  place  where 
plaintiff  was  at  work,  but  negligently  used  a  certain 
temporary  floor  constructed  of  planks  which  were  too 
short  to  reach  from  one  side  of  the  structure  to  the 
other,  whereby  open  spaces  were  left  eight  feet  in 
length  and  six  inches  in  width,  of  which  defendants 
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had  knowledge  and  the  plaintiff  had  no  knowledge  nor 
could  by  the  exercise  of  reasonable  care  have  had 
knowledge;  that  while  the  plaintiff  was  in  the  pursu- 
ance of  his  said  employment  and  exercising  due  care 
for  his  own  safety  a  wooden  roller  which  was  being 
used  by  the  employes  of  the  defendants  upon  the  sixth 
floor  was  inadvertently  pushed  toward  one  of  said  open 
spaces  and  fell  upon  the  head  of  plaintiff.  The  second 
count  contains  the  additional  allegation  that  the  un- 
safe condition  of  the  said  floor  upon  the  sixth  story 
of  the  building  had  existed  for  five  days  prior  to  the 
injury  complained  of.  To  this  declaration  the  defend- 
ants pleaded  the  general  issue  and  also  a  special  plea 
averring  that  the  plaintiff  was  not  an  employe  of  the 
defendants  and  was  not  performing  any  duty  or  work 
for  them,  and  that  the  defendants  did  not  owe  to  the 
plaintiff  the  duties  alleged  in  the  declaration,  but  that 
plaintiff  was  at  the  time  mentioned  and  prior  thereto 
an  employe  of  Joseph  A.  Dondono  and  John  Gerance, 
partners  doing  business  as  Dondono  &  Gerance,  inde- 
pendent contractors,  and  was  working  for  them  in  the 
erection  of  the  steel  work  of  said  building;  that  the 
temporary  flooring  mentioned  in  the  declaration  was 
laid  and  constructed  by  said  Dondono  &  Gerance,  as 
such  independent  contractors  and  not  by  the  defend- 
ants, and  that  the  employes  engaged  in  moving  said 
wooden  roller  upon  the  sixth  floor,  as  well  as  the 
plaintiff,  were  all  employes  of  Dondono  &  Gerance,  and 
were  performing  such  work  for  and  acting  under  the 
directions  of  said  Dondono  &  Gerance,  and  not  of  the 
defendants. 

On  November  23,  1906,  W.  F.  Baum  &  Son,  as 
owners,  entered  into  a  written  contract  with  the  de- 
fendants, M.  Yeager  &  Son,  for  the  construction  by 
the  latter  of  a  seven-story  steel  building  in  compliance 
with  the  architects'  plans  and  specifications  for  the 
sum  of  $116,198.20  including  the  cost  of  labor  and 
material,  and  the  sum  of  $7500  as  compensation  for 
their  services.     The  contract  provided  that  the  con- 
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tractors  might  sublet  any  portion  of  the  work,  and  on 
January  28, 1907,  said  contractors  entered  into  a  writ- 
ten agreement  with  Joseph  A.  Dondono  and  John 
Gerance,  designated  as  a  copartnership  and  as  subcon- 
tractors, whereby,  as  such  subcontractors,  said  Don- 
dono &  Gerance  agreed  to  erect  all  the  necessary  steel 
work  for  the  building  in  accordance  with  the  architects' 
plans  and  specifications  and  under  the  direction  of  the 
contractors  or  their  authorized  foremen,  for  the  sum 
of  $7.50  per  ton  for  all  steel  erected.  As  to  the  man- 
ner of  payment  to  said  subcontractors  the  contract  pro- 
vided that  the  contractors  should  pay  for  all  labor 
necessary  in  the  erection  of  said  steel  according  to  pay 
rolls  as  submitted  by  the  subcontractors,  said  pay  rolls 
to  be  made  up  and  paid  every  two  weeks  according  to 
time  books  kept  by  the  superintendent  for  the  con- 
tractors, and  that  the  subcontractors  Dondono  &  Ger- 
ance, should  each  be  allowed  $30  per  week;  that  after 
all  the  steel  work  had  been  set  and  completed  to  the 
satisfaction  of  the  contractors  and  architects,  the  actual 
weight  of  the  steel  should  be  determined  and  the 
amount,  if  any,  then  remaining  due  to  the  subcontrac- 
tors should  be  paid  to  them  within  thirty  days  there- 
after. Said  subcontract  further  provided,  that  in  the 
erection  of  the  work  the  contractors  were  to  furnish 
all  the  necessary  equipment  to  do  the  work,  with  the 
exception  of  the  small  hand  tools,  which  were  to  be 
furnished  by  the  subcontractors. 

On  June  25,  1907,  while  the  plaintiflF  was  engaged 
in  his  employment  as  a  structural  iron  worker  on  the 
fourth  story  of  the  building,  a  wooden  roller  which  was 
being  used  by  certain  other  structural  iron  workers 
on  the  sixth  story  of  the  building  fell  through  an  open- 
ing in  the  temporary  platform  or  floor  constructed  of 
planks  on  said  sixth  story  and  struck  the  plaintiff  on 
the  head  causing  the  injuries  complained  of.  It  is  un- 
controverted  that  the  plaintiff  together  with  all  of  the 
other  structural  iron  workers  employed  on  the  building 
were  hired  by  Dondono  &  Gerance  and  that  the  gen- 
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eral  method  of  installing  the  equipment  necessary  to 
the  erection  of  the  structural  iron  work  was  directed 
and  controlled  by  said  Dondono  &  Gerance;  that  the 
necessary  equipment  for  the  proper  performance  of 
the  work,  including  planks  to  be  used  as  temporary 
floors  on  the  several  stories  of  the  building  as  the  work 
progressed,  was  furnished  by  the  defendants,  M. 
Yeager  &  Son;  that  at  the  time  plaintiff  was  injured 
there  was  a  sufficient  supply  of  planks  furnished  by 
the  defendants  and  accessible  to  Dondono  &  Gerance 
for  use  in  constructing  a  close  temporary  floor  on  the 
sixth  story  of  the  building.  The  evidence  tends  to 
show  that  there  was  a  difference  of  opinion  between 
Gerance  and  Dondono  as  to  the  manner  in  which  such 
temporary  floor  should  be  constructed,  Dondono  insist- 
ing that  such  floor  should  be  put  in  tight  while  Gerance 
considered  the  method  adopted  as  sufficient  for  the 
purpose. 

If  the  written  contract  which  was  entered  into  be- 
tween the  defendants  and  Dondono  &  Gerance  is  con- 
trolling and  conclusive  as  to  the  relation  of  the  parties 
it  must  be  held  that  Dondono  &  Gerance  were  thereby 
created  independent  contractors  to  construct  and  erect 
the  structural  iron  work.  The  contract  in  question  in 
so  far  as  it  provides  that  the  work  shall  be  done  under 
the  direction  of  the  defendants  or  their  authorized 
foremen  and  to  the  acceptance  of  the  architects  or  their 
authorized  representative,  is  not  unlike  the  contract 
involved  in  Pioneer  Construction  Co.  v.  Hansen,  176 
HI.  100,  where  it  was  held  that  such  a  provision  con- 
ferred upon  the  general  contractor  the  right  of  inspec- 
tion and  that  the  reservation  of  such  right  of  inspec- 
tion was  not  a  reservation  of  the  power  to  control  the 
method  of  doing  the  work.  The  same  doctrine  is  an- 
nounced in  Foster  v.  City  of  Chicago,  197  HI.  264. 
It  has  also  been  held  that  while  the  mode  of  payment 
is  a  circumstance  entitled  to  some  weight  in  a  case  of 
doubt  as  to  whether  the  relation  of  master  and  servant 
exists,  it  is  not  the  test  by  which  such  relation  is  to  be 
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determined.  Corbin  v.  American  Mills,  27  Conn.  274; 
N.  0.  &  N.  E.  K.  E.  Co.  V.  Eeese,  61  Miss.  581;  Morgan 
V.  Smith,  159  Mass.  570. 

It  is  insisted  on  behalf  of  the  plaintiff  that  the  con- 
tract in  question  between  the  defendants  and  Dondono 
&  Gerance  was  a  mere  shift  or  device  entered  into 
for  the  purpose  of  enabling  the  defendants  to  evade 
liability  under  the  doctrine  of  respondeat  superior  for 
injuries  resulting  to  structural  iron  workers  upon  the 
building,  and  that  the  facts  and  circumstances  in  evi- 
dence justify  such  insistence ;  and  that  the  question  as 
to  whether  or  not  the  relation  of  master  and  servant 
existed  between  the  plaintiff  and  the  defendants  be- 
came one  of  fact  for  the  jury.  The  law  will  not  coun- 
tenance the  employment  of  any  shift  or  device  to  escape 
a  legal  liability  and  we  have  no  doubt  that  even  where 
a  contract  exists  which  assumes  to  determine  the^  rela- 
tions of  the  parties,  if  the  facts  and  circumstances  in 
evidence  tend  to  show  the  existence  of  a  relation  other 
than  that  fixed  by  the  contract,  the  question  of  the 
existence  of  such  relation  will  jecome  one  of  fact  for 
the  jury  notwithstanding  the  contract. 

Upon  the  trial  of  the  cause  the  plaintiff  was  per- 
mitted over  the  objection  of  the  defendants  to  intro- 
duce in  evidence  an  employer's  liability  insurance 
policy  issued  to  the  defendants  by  the  Aetna  life  In- 
surance Company  through  its  agent,  John  W.  Webster, 
which  policy  covered  any  loss  or  damage  resulting 
from  claims  upon  the  defendants  for  damages  on  ac- 
count of  bodily  injuries  or  death  accidentally  suffered 
by  any  employe  or  employes  of  the  defendants  by 
reason  of  the  prosecution  of  the  work  under  the  con- 
tract between  said  defendants  and  the  owners.  Con- 
sidering the  question  involved  upon  the  admission  of 
the  insurance  policy  apart  from  the  question  which 
subsequently  arose  upon  the  trial  as  to  the  admissibil- 
ity of  evidence  of  the  conduct  of  one  of  the  defendants 
in  notifying  the  agent  of  the  insurance  company  that 
one  of  the  workmen  upon  the  building  had  been  in- 
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jured,  which  question  we  reserve  for  discussion  here- 
after, the  insurance  policy  was  improperly  admitted 
at  the  time  it  was  offered.  As  bearing  upon  the  ques- 
tion of  the  negligence  of  the  defendants  the  fact  that 
the  master  carried  insurance  against  loss  or  damage 
resulting  from  accidental  injuries  to  his  servants  is 
wholly  irrelevant,  and  in  such  case  the  mere  statement 
or  intimation  by  counsel  of  such  fact  upon  the  trial 
of  a  cause  before  a  jury  has  frequently  been  held 
to  constitute  reversible  error.  Emery  Dry  Goods  Co. 
v.  DeHart,  130  111.  App.  244;  McCarthy  v.  Spring 
Valley  Coal  Co.,  232  111.  473.  The  policy  of  insurance 
was  offered  by  plaintiff  and  permitted  to  be  intro- 
duced in  evidence  as  tending  to  show  that  the  rela- 
tion of  master  and  servant  existed  between  plaintiff 
and  the  defendants,  but  there  is  nothing  in  the  policy 
which  even  by  inference  tends  to  show  the  existence 
of  such  relation.  The  employes  of  the  defendants  for 
whose  accidental  injury  or  death  the  policy  was  issued 
as  indemnity  are  not  named  therein  and  the  policy 
by  its  express  terms  excludes  any  liability  from  iron 
or  steel  frame  erections,  and  the  estimated  premium 
which  was  paid  for  the  policy,  which  premium  was 
based  upon  the  wages  paid  by  the  defendants  to  their 
employes  as  indicated  by  the  payrolls,  expressly  ex- 
cludes any  payments  to  subcontractors. 

Upon  the  direct  examination  of  Oscar  P.  Yeager, 
one  of  the  defendants,  he  testified  that  the  plaintiff 
was  in  the  employ  of  Dondono  &  Gerance.  Upon  his 
cross-examination  by  counsel  for  plaintiff  Yeager  was 
asked  whether  he  had  not  notified  the  Aetna  Life 
Insurance  Company  of  the  accident  by  which  plaintiff 
was  injured,  and  over  the  objection  of  defendants  he 
was  permitted  to  state  that  immediately  after  the  ac- 
cident he  communicated  with  the  agent  of  the  insur- 
ance company  by  telephone,  and  notified  such  agent 
that  an  accident  had  occurred  upon  the  building  and 
that  one  of  the  steel  workers  had  been  injured.  He 
further  testified  that  as  the  policy  of  insurance  requir- 
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ed  the  assured  to  notify  the  company  immediately  up- 
on the  occurrence  of  an  accident,  he  had  given  such  no- 
tice for  the  purpose  of  being  on  the  safe  side.  It  is 
urged  on  behalf  of  the  defendants  that  the  subject-mat- 
ter of  his  cross-examination  was  wholly  irrelevant  and 
improper,  and  that  its  admission  operated  to  seriously 
prejudice  their  case.  This  evidence  adduced  upon  the 
cross-examination  of  the  witness  Yeager  was  in  the  na- 
ture of  an  admission  by  conduct,  and  while  not  conclu- 
sive in  its  character  it  was  competent  to  be  considered 
by  the  jury  in  determining  the  main  issue  in  the  case, 
viz.,  whether  the  plaintiff  was  a  servant  of  the  defend- 
ants or  of  the  independent  contractors.  Where  the 
existence  of  the  relation  of  master  and  servant  is  an 
issue  in  a  case,  such  as  that  at  bar,  it  has  been  held, 
and  we  think  properly,  that  it  is  competent  for  the 
plaintiff  to  show  that  the  defendant  carried  indemnity 
insurance  upon  the  employes,  including  the  plaintiff. 
Brower  v.  Timreck,  66  Kan.  770;  Barg  v.  Bousfield,  65 
Minn.  355;  Corrigan  v.  Elsinger,  81  Minn.  42.  Any  act 
or  conduct  on  the  part  of  a  defendant  which  is  inconsist- 
ent with  a  defense  interposed  by  him  is  generally  ad- 
missible in  evidence  and  proper  to  be  considered  by  the 
jury  in  determining  the  issue  involved,  and  the  fact 
that  such  evidence  may  have  but  a  slight  bearing  up- 
on the  issue  does  not  render  it  incompetent  but  merely 
affects  its  weight. 

The  fact  that  the  payrolls  used  by  Dondono  &  Ger- 
ance  were  the  same  in  form  as  those  used  by  the  defend- 
ants, except  that  lines  were  drawn  through  the  names 
of  the  defendants  printed  thereon  and  the  names  of 
Dondono  &  Gerance  as  employers  were  substituted 
therefor  in  writing,  is  not  of  suflScient  significance  in 
the  determination  of  the  issue  involved  to  merit  notice. 

It  is  insisted  on  behalf  of  the  plaintiff  that  the  evi- 
dence discloses  that  Charles  Bushong,  the  general  fore- 
man or  superintendent  of  construction  in  the  employ 
of  the  defendants,  directed  the  particular  method  and 
means  by  which  the  structural  iron  workers  employed 


Digitized  by 


Google 


Third  District — October,  1909.  153 

Yacker  y.  Tea«;er  et  al.,  151  111.  App.  144. 

• ' ^^^^^^^^^^^^ 

upon  the  building  should  prosecute  their  work,  and  that 
Dondono  &  Gerance  were  merely  foreman  employed  by 
the  defendants  because  of  their  special  familiarity 
with  that  character  of  work.  There  is  much  incompe- 
tent evidence  in  the  record  consisting  of  the  mere  con- 
clusion of  witnesses  with  reference  to  the  capacity  in 
which  Bushong  acted  in  directing  and  superintending 
the  work  of  construction.  It  was  competent  to  show 
what  Bushong  did  or  said  with  reference  to  the  prose- 
cution of  the  structural  steel  work,  and  so  far  as  the 
competent  evidence  in  the  record  discloses,  what  he 
said  and  did  in  that  regard  was  entirely  consistent  with 
his  duties  as  general  superintendent  of  construction  as 
it  related  to  the  inspection  of  the  work  for  the  purpose 
of  ascertaining  whether  it  complied  with  the  plans  and 
specifications,  and  not  to  the  method  or  means  which 
should  be  employed  in  doing  such  work.  The  mere 
retention  by  the  defendants  and  the  exercise  by  their 
foreman  of  the  right  to  inspect  the  structural  steel 
work  as  it  progressed,  for  the  purpose  of  determining 
whether  such  work  complied  with  the  plans  and  specifi- 
cations, did  not  operate  to  create  the  relation  of  mas- 
ter and  servant  between  the  defendants  and  the  struc- 
tural steel  workers.  Pioneer  Construction  Co.  v.  Han- 
sen, supra;  Foster  v.  City  of  Chicago,  supra.  To  hold 
otherwise  would  result  in  depriving  an  owner  or  gen- 
eral contractor  of  the  right  to  sub-let  work  to  an  inde- 
pendent contractor  without  incurring  the  disability  of 
determining  whether  such  independent  contractor  had 
complied  with  the  plans  and  specifications  in  pursuance 
of  which  the  work  was  to  be  performed.  Considering 
only  the  competent  evidence  in  the  record  bearing  upon 
the  issue  as  to  whether  or  not  the  plaintiff  was  a  ser- 
vant of  the  defendants,  we  are  clearly  of  the  opinion 
that  the  verdict  of  the  jury  is  against  the  manifest 
weight  of  the  evidence  and  that  the  trial  court  should 
have  set  it  aside  upon  the  motion  for  a  new  trial. 

The  negligence  alleged  in  the  declaration  is  the  fail- 
ure of  the  defendants  to  exercise  reasonable  care  to 
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provide  the  plaintiflf  with  a  reasonably  safe  place  in 
which  to  work.  This  duty  imposed  upon  the  master 
is  a  non-delegable  duty  and  the  fellow-servant  doc- 
trine is  not  applicable  to  the  case.  The  declaration  ex- 
pressly negatives  plaintiff's  assumption  of  the  risk  and 
it  was  not  reversible  error  to  instruct  the  jury  to  find 
for  the  plaintiff  if  they  believed  from  a  preponderance 
of  the  evidence  that  he  had  made  out  his  case  as  alleged 
in  the  declaration  or  either  count  thereof.  Hagen  v. 
Schleuter,  236  111.  467.  The  giving  of  an  instruction 
in  this  form  is  not,  however,  to  be  commended.  Dick- 
son V.  Swift  Co.,  238  111.  62. 

The  third  instruction  given  at  the  instance  of  plain- 
tiff, wherein  it  authorized  the  jury  to  consider  the  in- 
surance policy  together  with  all  other  evidence  in  the 
case  in  determining  whether  the  plaintiff  was  or  was 
not  an  employe  of  the  defendants,  was  improperly  giv- 
en for  the  reasons  heretofore  stated,  and  for  the  fur- 
ther reason  that  it  singled  out  a  particular  item  of  evi- 
dence. Such  policy  of  insurance  gave  no  color  to  plain- 
tiff's  claim  that  he  was  an  employe  of  the  defendants. 
The  fourth  instruction  given  on  behalf  of  plaintiff  is 
erroneous  because  it  is  predicated  in  part  upon  no  com- 
petent evidence  in  the  record,  and  because  it  directs  the 
jury  in  determining  the  question  as  to  whether  or  not 
the  plaintiff  was  in  the  employ  of  the  defendants  to 
consider  matters  which  have  no  possible  bearing  upon 
that  issue. 

The  construction  of  the  written  contract  between  the 
defendants  and  Dondono  &  Gerance  was  a  question  of 
law  for  the  court  and  the  defendants  might  well  have 
asked  an  instruction  which  the  court  could  have  prop- 
erly given  construing  such  contract  as  creating  the 
relation  on  the  part  of  Dondono  &  Gerance  of  independ- 
ent contractors,  but  the  jury  should  have  been  further 
advised  in  that  connection  that  such  contract  was  not 
conclusive  as  to  the  relation  of  the  parties.  The  25th 
instruction  asked  by  the  defendants  and  refused  by  the 
court  substantially  treated  the  contract  in  question  as 
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conclusive  of  the  relation  of  the  parties  and  was  there- 
fore properly  refused.  The  18th  instruction  offered  hy 
defendants  was  properly  refused  because  it  assumed 
that  the  plaintiff  had  notice  and  knowledge  of  the  dan- 
ger liable  to  result  to  him  from  the  manner  in  which 
the  temporary  floor  was  constructed.  As  the  fellow- 
servant  question  was  not  involved  in  the  case  it  was 
not  error  to  refuse  the  19th  instruction  tendered  by 
defendants.  The  20th  instruction  tendered  by  defend- 
ants and  refused  by  the  court  was  properly  refused  as 
it  tended  to  confuse  rather  than  enlighten  the  jury  as 
to  the  law  of  the  case.  Chicago  City  Ry.  Co.  v.  Lowitz, 
218  HI.  24.  The  21st,  22nd  and  23rd  instructions  of- 
fered by  the  defendants  and  refused  by  the  court  were 
cautionary  in  character  and  the  giving  of  the  same  was 
largely  discretionary  with  the  trial  court.  The  24th  in- 
struction asked  by  the  defendants  and  refused  by  the 
court  was  sufficiently  covered  by  other  instructions  giv- 
en in  the  case.  The  26th  instruction  tendered  by  de- 
fendants and  refused  by  the  court  was  properly  refus- 
ed because  it  advised  the  jury  to  disregard  evidence 
of  the  conduct  of  the  defendants  in  notifying  the  agent 
of  the  insurance  company  of  the  accident  to  plaintiff, 
which  evidence  we  have  held  to  have  been  competent. 
For  the  reasons  stated  the  judgment  of  the  Circuit 
Court  will  be  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


0.  C.  Smifh,  AdminiBtrator,  Appellee,  ▼.  W.  C.  Penn,  Appellant. 

Bbokebs  and  factobs — when  real  estate  commissions  earned.  In 
order  that  a  real  estate  broker  shall  become  entitled  to  commissions 
he  must  show  that  he  produced  a  purchaser  for  the  property  of 
the  owner  upon  the  terms  prescribed  who  was  ready,  able  and  will- 
ing to  purchase  the  same.  The  duty  to  procure  a  purchaser  who  is 
wlUing  and  able  to  perform,  is  not  complied  with  by  merely  present- 
ing one  who  is  able  to  put  up  a  forfeit  but  is  otherwise  financially 
unable  to  carry  out  the  contract,  and  the  owner  is  not  required  to 
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accept  a  purchaser  without  opportunity  for  investigation  as  to  his 
ability  to  comply  with  the  terms  of  the  contract 

Asaumpait.  Appeal  from  the  Circuit  Court  of  ^Sangamon  county; 
the  Hon.  Robebt  B.  Shirley,  Judge,  presiding.  Heard  in  this  court 
at  the  May  term,  1909.  Reversed.  Opinion  filed  October  25,  1909. 
Rehearing  denied  November  24,  1909. 

Davidson  &  Eussell  and  John  G.  Fbiedmbybb^  for 
appellant. 

Robert  H.  Patton,  for  appellee. 

Mb.  Justice  Puteebaugh  delivered  the  opinion  of 
the  court. 

This  is  a  suit  in  assumpsit  originally  instituted  by 
Menkens,  a  real  estate  dealer  in  Springfield,  Illinois, 
against  Penn,  a  resident  of  St.  Louis,  Missouri,  for  the 
recovery  of  commissions  under  a  contract  for  the  sale 
of  certain  real  estate  in  Sangamon  county,  Illinois, 
which  was  owned  by  Penn  and  his  brother  and  sister 
jointly.  Menkens  died,  pendente  lite,  and  Smith,  his 
administrator,  was  substituted  as  plaintiff. 

There  is  evidence  tending  to  show  that  Penn,  through 
the  medium  of  one  Needles,  a  resident  of  Springfield, 
agreed  with  Menkens  that  if  he  would  within  one  week 
from  June  6,  1906,  find  a  purchaser  for  the  real  estate, 
at  $21,000  net,  he  would  sell  the  same  for  that  sum, 
and  he,  Menkens,  might  retain  any  excess  above  that 
amount  as  his  commissions,  and  that  on  June  8,  1906, 
Menkens  notified  Needles  that  he  had  found  a  purchas- 
er at  the  price  named,  and  to  execute  a  deed  to  J.  E. 
Caldwell  as  purchaser.  The  evidence  discloses  that  the 
actual  proposed  purchaser  procured  by  Menkens  was 
one  James,  and  not  Caldwell ;  that  it  was  intended  by 
Menkens,  for  the  purpose  of  protecting  his  commis- 
sions, to  have  the  property  conveyed  to  Caldwell,  and 
by  Caldwell  in  turn  to  James,  and  that  James  was  to 
pay  for  the  property  the  sum  of  $21,700. 

In  order  to  recover  in  this  suit  it  was  essential  that 
the  plaintiff  produce  a  purchaser  for  the  property  up- 
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on  the  terms  prescribed,  who  was  ready,  able  and  will- 
ing to  purchase  the  same.  The  purchaser  presented  by 
Menkens  to  Penn  was  Caldwell.  While  the  evidence 
was  ample  to  justify  the  jury  in  finding  that  he  was 
willing  to  carry  out  the  contract  of  purchase,  it  fails 
to  show  that  he  was  financially  able  to  do  so.  Caldwell 
testified  that  the  arrangement  was  that  the  deed  was  to 
be  taken  in  his  name,  and  that  James  was  to  take  a  deed 
from  him;  that  to  secure  performance  on  his  part, 
James  placed  in  his  hands  as  a  forfeit  a  check  for  $500, 
and  that  he  in  turn  gave  his  check  to  Menkens  for  u 
like  sum  and  for  a  like  purpose ;  that  he  simply  assisted 
Menkens  in  trying  to  put  the  deal  through,  as  a  pros- 
pective purchaser,  and  did  not  intend  to  invest  any 
money;  that  he  was  simply  acting  as  middleman  to 
take  the  deed,  so  as  to  cover  up  Menkens'  commissions. 

We  are  of  opinion  that  the  failure  to  show  that  Cald- 
well, who  was  reported  by  Menkens  as  the  prospective 
purchaser,  was  able  to  carry  out  the  deal,  is  fatal  to  a 
recovery;  that  it  is  not  sufficient  to  show  that  James, 
who  was  an  utter  stranger  to  the  defendant  in  the  trans- 
action, was  on  his  part  so  able.  While  it  is  true  that 
Caldwell  placed  the  check  in  the  hands  of  Menkens  as  a 
forfeit,  what  Penn  desired  was  a  purchaser  for  the 
property,  not  a  penalty.  The  duty  to  procure  a  pur- 
chaser who  is  willing  and  able  to  perform,  is  not  com- 
plied with  by  merely  presenting  one  who  is  able  to  put 
up  a  forfeit  but  is  otherwise  financially  unable  to  carry 
out  the  contract. 

The  defendant  was  not  required  to  accept  a  purchas- 
er without  opportunity  for  investigation  as  to  his 
ability  to  comply  with  the  terms  of  the  contract.  Fox 
V.  Eyan,  240  111.  391.  He  was  therefore  entitled  to  be 
advised  as  to  the  identity  of  the  purchaser,  and  was 
not  bound  to  recognize  one  with  whom  he  was  not  in 
privity. 

For  the  reasons  stated,  the  judgment  of  the  Circuit 
Court  is  reversed. 

Reversed. 
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Henry  SwincBynsld,  Appellee,  ▼.  Eelly  Coal  Company,  Appellant. 

1.  Vebdigts — when  not  disturhed,  A  verdict  will  not  be  set  aside 
on  review  as  against  the  weight  of  the  evidence  unless  clearly  and 
manifestly  so. 

2.  Instructions — when  authorizing  allowance  for  future  Buffer- 
ing appropriate.  An  instruction  is  appropriate  which  authorizes 
the  Jury  in  an  action  for  personal  injuries  to  take  into  consideration 
upon  the  amount  of  damages  to  be  awarded,  future  sufCering  in 
body  and  mind,  etc.,  if  the  evidence  shows  that  at  the  time  of  the 
trial  the  plaintiff  had  not  recovered  from  his  Injuries. 

Action  in  case  for  personal  injuries.  Appeal  from  the  Circuit 
Court  of  Vermilion  county;  the  Hon.  James  W.  Cbaio,  Judge,  pre- 
siding. Heard  in  this  court  at  the  May  term,  1909.  Affirmed.  Opin- 
ion filed  October  25,  1909. 

0.  M.  Jones  and  Charles  Troup,  for  appellant;  Mas- 
tin  &  Sherlock,  of  counsel. 

Thomas  A.  Gbaham,  for  appellee;  Walter  V.  Dy- 
SERT,  of  counsel. 

Mr.  Justice  Putebbaugh  delivered  the  opinion  of 
the  court. 

This  is  an  action  in  case  brought  by  appellee,  a  coal 
miner,  against  appellant,  to  recover  damages  for  a  per- 
sonal injury  caused  by  the  alleged  wilful  violation  of 
the  act  relative  to  mines  and  mining.  The  declaration 
charges  that  on  December  15,  1906,  plaintiff  was  in 
the  employ  of  the  defendant  as  a  coal  miner  digging 
coal  in  a  certain  room  of  its  mine ;  that  on  said  day  and 
prior  thereto  there  were  no  blocks  or  cap  pieces  in 
said  room,  and  that  the  same  were  necessary  for  the 
purpose  of  securing  the  roof  of  said  room ;  that  on  said 
day,  and  prior  thereto,  the  plaintiff  had  demanded 
of  defendant's  mine  manager  props  of  the  length  of 
eight  feet,  and  cap  pieces,  for  the  purpose  of  securing 
the  roof  of  said  room;  that  defendant  wilfully  failed 
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and  neglected  after  said  demand  to  furnish  said  props 
and  cap  pieces,  and  that  while  plaintiff  was  at  work 
in  said  room  on  said  day,  a  large  rock  from  the  roof 
of  said  room  fell  and  struck  plaintiff  and  seriously  in- 
jured him.  The  jury  returned  a  verdict  in  favor  of 
the  plaintiff  and  assessed  his  damages  at  $2600  and 
the  court  rendered  judgment  upon  such  verdict. 

It  is  first  urged  that  the  verdict  is  manifestly  against 
the  weight  of  the  evidence.  Appellee,  who  was  injured 
on  Saturday  at  about  eight  o'clock  in  the  morning,  tes- 
tified that  on  the  previous  Thursday  morning  he  dis- 
covered a  loose  rock  in  the  roof  of  his  working  place, 
and  that  afternoon  told  the  mine  manager  that  he  need- 
ed eight-foot  props  and  cap  pieces  in  that  room;  that 
the  mine  manager  told  him  **that  is  all  right,''  but  that 
no  props  were  delivered;  that  on  the  next  afternoon 
he  again  demanded  timbers  of  the  mine  manager,  but 
that  upon  reaching  his  room  and  on  Saturday  morn- 
ing he  found  no  props  there,  and  that  while  he  was 
shoveling  coal  in  the  car,  the  rock,  which  had  not  been 
propped  in  any  way,  fell  upon  him. 

One  Quralski,  a  fellow  miner,  testified  that  he  was  in 
appellee's  room  about  thirty  minutes  after  he  was  hurt, 
and  that  he  did  not  see  any  props  there,  but  that  he 
did  not  just  ''exactly"  look  for  any.  William  Swin- 
csynski testified  that  after  appellee  was  hurt  he  and 
others  tried  to  lift  the  rock  from  him,  and  for  that  pur- 
pose looked  for  props  but  found  none  in  the  room. 

The  mine  manager  testified  that  on  the  morning  of 
the  accident  he  entered  appellee's  room  and  found  a 
dangerous  rock  there,  and  arranged  with  appellee  and 
his  buddy  to  take  the  rock  down;  that  he  inquired  of 
them  whether  they  had  enough  timbers,  to  which  they 
replied  they  had  plenty,  and  that  he  noticed  a  pile  of 
timbers  in  the  room;  that  after  Ke  heard  of  the  acci- 
dent he  called  two  other  men,  Moody  and  Weineberger, 
and  went  to  appellee's  room;  that  they  found  timbers 
there ;  that  this  was  about  an  hour  after  appellee  was 
injured.    He  was  corroborated  as  to  the  presence  of 
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timbers  in  the  room  by  Moody  and  Weineberger.  The 
mine  examiner  testified  that  on  the  second  night  before 
the  accident  he  saw  the  timber  hauler  imloading  props 
in  front  of  the  room,  and  on  the  following  night,  being 
the  night  before  the  day  of  the  accident,  he  saw  eight 
or  ten  props  in  the  room.  The  timber  hauler  testified 
that  two  nights  before  the  accident  he  delivered  a  load 
of  timbers  to  the  room  in  question.  It  will  be  seen  that 
the  evidence  was  in  sharp  conflict,  and  that  the  testi- 
mony of  the  greater  number  of  witnesses  tended  to 
show  the  presence  of  props  in  the  room  at  the  time  of 
the  accident.  The  question  was  one  of  fact  for  the  de- 
termination of  the  jury.  While  we  think  the  evidence 
as  we  read  it  in  the  record,  would  as  well  have  sup- 
ported a  finding  to  the  contrary,  we  do  not  feel  convinc- 
ed after  a  careful  examination  of  all  the  evidence,  that 
the  verdict  was  clearly  and  manifestly  against  the 
weight  of  the  evidence. 

It  is  insisted  that  appellee's  fifth  given  instruction 
was  erroneous,  for  the  reason  that  it  authorized  the 
jury  in  determining  the  amount  of  damages  to  be 
awarded,  to  take  into  consideration  such  future  suffer- 
ing in  body  and  mind,  and  loss  of  health,  if  any,  as  they 
believed  from  the  evidence  he  would  sustain  by  reason 
of  his  injuries.  In  support  of  such  objection  it  is  con- 
tended that  there  is  no  evidence  in  the  record  render- 
ing it  reasonably  certain  that  appellee  would  suffer  or 
lose  his  health  in  the  future.  There  was  evidence  that 
at  the  time  of  the  trial  the  plaintiff  had  not  recovered 
from  his  injury,  and  it  necessarily  follows  that  there 
would  be  future  damages  to  some  extent.  He  testified 
that  he  could  not  at  the  time  of  the  trial,  which  was 
more  than  two  years  after  the  injury,  bend  his  knee 
more  than  two  or  three  inches,  and  could  not  walk  very 
far  without  a  cane;  that  the  injury  had  affected  his 
head,  and  that  he  always  felt  some  kind  of  a  noise  in 
his  head,  and  could  not  hear  well.  Two  physicians  tes- 
tified that  the  injury  to  appellee's  knee  was  permanent. 
In  view  of  this  evidence  we  are  of  opinion  that  it  was 
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not  error  to  give  the  instruction  in  question.  C.  &  M.  E. 
By.  Co.  V.  Ullrich,  213  lU.  172.  We  think  that  the  refused 
instruction  offered  by  appellant  was  fully  covered  by 
appellant's  given  instruction  15.  We  do  not  think  the 
amount  awarded  appellee  as  damages  can  be  said  to  be 
so  grossly  excessive  as  to  warrant  a  reversal  of  the 
judgment. 

We  find  no  prejudicial  error  in  the  record,  and  the 
judgment  of  the  Circuit  Court  is  affirmed. 

Affirmed. 


Mary  Campion,  Appellee,  v.  City  of  Deoatnr,  Appellant. 

1.  Plbading — v)hat  not  admitted  by  general  issue,  A  plea  of  the 
general  issue  filed  by  a  city  in  an  action  against  it  for  injuries  sus- 
tained upon  an  alleged  street,  does  not  admit  the  existence  of  such 
street  and  its  control  by  such  city. 

2.  Evidence — wJiat  does  not  establish  existence  of  public  street. 
Held,  that  the  evidence  in  this  case  did  not  show  that  the  alleged 
street  upon  which  the  accident  in  question  occurred  was  in  fact  a 
public  street  within  the  control  of  the  city. 

Action  In  case  for  personal  Injuries.  Appeal  from  the  Circuit 
Court  of  Macon  county;  the  Hon.  William  C.  Johns,  Judge,  pre- 
siding. Heard  in  this  court  at  the  May  term,  1909.  Reversed  and 
remanded.    Opinion  filed  October  25,  1909. 

W.  Nat  Boogess,  for  appellant. 
LeForgbb  &  Vail,  for  appellee. 

Mb.  Justiob  Puteebaugh  delivered  the  opinion  of 
the  court. 

Mary  Campion  recovered  a  judgment  for  $1500 
against  the  city  of  Decatur  as  damages  for  injuries  sus- 
tained by  her  through  the  alleged  negligence  of  the  city 
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in  permitting  the  planks  of  a  sidewalk  over  an  alley 
which  crossed  an  alleged  public  street  known  as  Chis- 
holm  street  or  East  avenue,  to  become  worn  and  warped 
so  that  the  plaintiff  tripped  and  fell  over  the  same.  No 
evidence  was  offered  by  the  defendant. 

The  ground  relied  upon  for  reversal  of  the  judgment 
is  that  the  plaintiff  failed  to  prove  that  East  avenue 
was  a  public  street  or  that  the  alley  in  question  was  a 
public  alley.  It  is  insisted  by  the  plaintiff  that  under 
the  pleadings  in  the  case  it  was  not  incumbent  upon  her 
to  show  that  East  avenue  was  a  public  street ;  that  by 
pleading  the  general  issue  the  defendant  admitted  that 
fact,  and  that  if  it  had  desired  to  controvert  the  ques- 
tion it  should  have  done  so  by  a  special  plea.  In  sup- 
port of  such  position  the  case  of  C.  U.  T.  Co.  v.  Jerka, 
227  111.  95,  is  cited.  True  it  is  that  it  has  been  repeated- 
ly held  that  the  plea  of  not  guilty  does  not  put  in  issue 
the  ownership  of  railway  or  street  car  lines  or  the  cars 
operated  thereon.  C.  U.  T.  Co.  v.  Jerka,  227  111.  95. 
We  do  not  think,  however,  that  such  rule  is  applicable 
in  cases  of  the  present  character. 

In  City  of  Rock  Island  v.  Starkey,  189  111.  515,  where 
one  of  the  principal  defenses  presented  under  the  plea 
of  general  issue  was  that  the  place  where  the  alleged 
accident  occurred  was  not  a  public  street  as  to  which 
the  defendant  was  charged  with  any  duty  or  responsi- 
bility, it  is  held  that  in  order  to  charge  a  city  with  lia- 
bility for  a  failure  to  care  for  an  alleged  public  street, 
the  dedication  and  an  acceptance  of  the  same  must  be 
proved.  No  formal  act  of  acceptance  is  necessary,  nor 
any  record  of  such  an  act,  but  the  evidence  must  show 
an  acceptance  of  the  street  by  those  authorized  to  rep- 
resent the  public ;  that  where  there  is  no  formal  accept- 
ance by  the  municipality  and  there  is  an  attempt  to 
prove  an  adoption  of  the  street  by  the  public  authori- 
ties, an  acceptance  may  be  shown  by  the  constant  and 
general  use  by  the  public  for  a  long  time,  or  by  the 
acts  of  public  officers  in  repairing  or  keeping  up  the 
street,  and  the  question  thus  becomes  one  of  fact. 
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We  are  of  opinion  that  there  is  not  suflBcient  evidence 
in  the  record  to  establish  the  fact  of  the  legal  (existence 
of  a  public  street  and  alley  at  the  place  where  the  plain- 
tiff was  injured.  To  support  such  averment,  the  plain- 
tiff offered  and  there  was  admitted  in  evidence  a  plat 
of  record  in  the  recorder's  office  of  Macon  county,  pur- 
porting to  be  a  plat  of  Rolling  Mill  addition  to  Decatur, 
made  by  G.  L.  Roring,  surveyor,  and  upon  which  East 
avenue  and  the  alley  in  question  are  shown  as  such. 
No  record  of  any  acknowledgment  of  said  plat  was, 
however,  introduced  in  evidence,  nor  was  there  any  evi- 
dence offered  in  connection  therewith  tending  to  show 
a  dedication  of  the  streets  and  alleys  appearing  thereon, 
or  an  acceptance  of  the  same  by  the  municipal  authori- 
ties or  by  the  public.  We  regard  such  plat  as  having 
no  probative  force.  There  was  no  evidence  showing 
a  long  and  continuous  general  use  of  the  strip  by  the 
public  as  a  street.  A  number  of  witnesses  who  had 
lived  upon  the  alleged  street  for  a  number  of  years 
testified  that  it  **was  a  public  street."  Such  state- 
ments were  obviously  but  conclusions  of  the  witnesses 
and  entitled  to  no  weight.  It  was  not  shown  that  the 
city  had  ever  repaired  or  done  work  thereon.  A  wit- 
ness called  by  the  plaintiff  testified  that  in  the  year 
1907  he  told  Schneider,  then  a  member  of  the  city  coun- 
cil, that  **he  had  better  fix  the  walk  in  question  before 
some  one  got  hurt  down  there,''  and  that  Schneider  re- 
plied that  he  **was  going  to  see  that  it  was  fixed  soon," 
The  statement  of  a  member  of  the  city  council,  made 
under  the  circumstances  shown,  would  in  no  way  bind 
the  city,  and  did  not  tend  to  prove  the  issue. 

For  the  reasons  stated  the  judgment  will  be  reversed 
and  the  cause  remanded. 

Reversed  and  remanded. 
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E.  B.  Cliapin,  Appellee,  v.  Miles  ft  Bicketts,  Appellants. 

1.  Estoppel — what  essential  to  application.  Before  the  doctrine 
of  estoppel  c&n  be  applied  as  between  individuals  it  is  essential  that 
the  party  against  whom  it  is  invoked  shall  by  words  or  conduct 
wilfully  cause  another  to  believe  that  a  certain  state  of  facts  exists 
and  thereby  induce  him  to  act  thereon  so  as  to  change  his  previous 
condition  by  doing  something  detrimental  to  his  interests. 

2.  Landlord  and  tenant — how  lien  enforced,  A  landlord  merely 
by  virtue  of  his  lien  on  the  crops  of  his  tenant  without  the  levy  of 
a  distress  warrant  has  no  right  to  take  possession  of  such  crops 
either  before  or  after  the  rent  is  due.  His  remedy  for  fraudulent 
acts  tending  to  impair  the  security  of  his  lien  is  an  action  on  the 
case;  his  lien  vests  him  with  no  right  in  the  property  Itself  and 
will  not  enable  him  to  maintain  replevin,  trover  or  trespass  prior 
to  the  levy  of  his  distress  warrant 

Action  in  case.  Appeal  from  the  County  Court  of  Champaign 
county;  the  Hon.  T.  J.  Roth,  Judge,  presiding.  Heard  in  this  court 
at  the  May  term,  1909.  Reversed  and  remanded.  Opinion  filed  Oc- 
tober 25,  1909. 

Henbt  I.  Green,  for  appellants. 

Thomas  J.  Smith  and  C.  R.  Iungebich,  for  appel- 
lee ;  Eat  &  Dobbins,  of  counsel. 

Mb.  Justice  Putekbaugh  delivered  the  opinion  of 
the  cour 

This  is  an  appeal  from  a  judgment  for  $290.98,  ren- 
dered in  an  action  in  case  by  Chapin  against  Miles  & 
Ricketts,  to  recover  the  value  of  a  quantity  of  oats 
purchased  by  the  latter  from  a  tenant  of  the  former. 
The  declaration  alleges  in  substance  that  the  plaintiff 
leased  a  farm  of  which  he  was  the  owner,  to  one  Hill, 
for  a  term  expiring  February  23,  1908,  for  the  sum  of 
$1130,  which  rental  was  secured  by  a  note  for  that 
amount  of  even  date  with  the  lease;  that  Hill  raised 
a  large  croi)  of  oats  on  said  premises  during  said  term; 
that  the  defendants,  with  the  knowledge  that  Hill  was  a 
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tenant  tinder  the  plaintiff,  and  well  knowing  that  said 
oats  had  been  raised  upon  said  premises,  without  the 
consent  of  plaintiff,  bought  and  received  from  said  Hill 
1000  bnshels  of  the  same,  and  that  said  Hill  defaulted 
in  the  payment  of  a  part  of  the  rent  provided  by  the 
lease  to  be  paid. 

The  defendants  pleaded  that  while  they  purchased 
the  oats  in  question  from  Hill,  knowing  that  the  same 
were  raised  by  him  on  land  rented  by  him  of  the  plain- 
tiff, in  order  to  protect  themselves  they  made  inquiries 
of  the  plaintiff  to  ascertain  from  him  whether  he  held  a 
landlord's  lien  on  said  grain  for  the  rent  of  said  land, 
but  that  the  plaintiff  failed  and  refused  to  give  them 
any  information  as  to  his  rights  in  said  grain  or  as  to 
the  amount  of  rent  due  from  his  said  tenant,  and  evaded 
their  questions,  and  that  by  reason  thereof  the  plaintiff 
waived  his  lien  upon  the  grain  in  controversy  as  to 
the  portion  purchased  by  the  defendants,  and  was  es- 
topped by  his  own  conduct  from  asserting  his  claim 
against  the  defendants  for  any  portion  of  the  grain 
purchased  by  them,  and  that  to  permit  the  plaintiff  to 
recover  against  the  defendants,  would  be  a  fraud  upon 
their  rights.  The  plaintiff  by  replication  denied  that 
he  had  refused  to  give  the  defendants  the  information 
asked  for  and  averred  that  he  gave  them  all  the  law- 
ful information  required  of  him.  At  the  close  of  all 
the  evidence  the  court  instructed  the  iurv  to  find  the 
issues  for  the  plaintiff,  which  was  accordingly  done. 

It  appears  from  the  uncontroverted  evidence  that  on 
or  about  September  2,  1907,  Hill  delivered  to  the  de- 
fendants at  their  elevator  at  Fisher,  Illinois,  about  708 
bushels  of  oats  which  had  been  raised  by  Hill  on  the 
farm  of  Chapin,  and  that  the  market  value  of  the  same 
at  the  time  and  place  was  41  cents  per  bushel,  and  upon 
such  price  the  verdict  returned  was  based.  Hill  de- 
faulted in  the  payment  of  the  rent  reserved,  whereupon 
Chapin  levied  a  distress  warrant  upon  the  com  and 
broom-corn  found  upon  the  premises,  from  the  sale  of 
whict  he  realized  all  of  the  rent  due  except  the  sum 


Digitized  by 


Google 


166  Appellate  Courts  of  Illinois. 

Chapln  y.  Miles  ft  Ricketts,  151  111.  App.  164. 

of  $458.27.  The  leading  facts  involved  being  practi- 
cally uncontroverted,  the  only  questions  presented  for 
determination  are  whether  the  plea  of  estoppel  by 
words  and  conduct  was  established  by  the  evidence, 
and  whether  the  measure  of  damages  was  the  price  at 
which  the  defendant  purchased  the  oats  from  Hill  or 
that  adopted  by  the  trial  court  in  its  instruction.  To 
sustain  the  first  proposition,  the  defendants  offered  in 
evidence  the  following  letters: 

**FisHEE,  Illinois,  Aug.  8,  1907. 
*'Mr.  E.  B.  Chapin,  Champaign,  III. 

Please  state  clearly  your  position  in  relation  to  the 
rent  on  your  farm  south  of  here  now  operated  by  Mr. 
W.  E.  Hill. 

You  are  no  doubt  well  aware  of  the  fact  that  grain- 
dealers  are  liable  to  landlords  for  cash  rent  under  cer- 
tain conditions,  and  we  are  always  desirous,  therefore, 
of  a  perfect  understanding  in  such  matters. 

We  have  absolutely  no  reason  to  doubt  that  your 
tenant  will  comply  with  every  term  of  your  contract 
with  him,  but  we  think  that  a  business-like  under- 
standing in  matters  of  this  kind  productive  of  harmoni- 
ous relations  between  landlord,  tenant  and  dealer. 

Miles  I&  Bicketts.'' 
''Champaign,  III.,  Aug.  12,  1907. 
^^ Miles  d  Ricketts,  Fisher,  III, 

Replying  to  your  favor  of  8th  inst.  will  say  in  regard 
to  the  rent  on  the  farm  operated  by  Mr.  W.  E.  Hill, 
that  I  waive  none  of  my  rights.  E.  B.  Chapin." 

**  Fisher,  Illinois,  Aug.  14,  1907. 
''Mr.  E.  B.  Chapin,  Champaign,  III. 

Your  favor  of  the  12th  inst.,  at  hand  and  contents 
very  carefully  noted,  and  in  reply  beg  to  state,  we 
would  like  very  much  to  know  on  what  terms  you  have 
your  farm  rented  to  Mr.  Hill,  if  for  cash  we  would  like 
to  know  for  how  much  and  when  payments  are  due. 
We  ask  this  as  we  have  advanced  considerable  money 
to  Mr.  Hill,  and  we  very  much  desire  to  protect  you 
as  well  as  ourselves.  We  are  very  glad  to  accom- 
modate Mr.  Hill,  as  long  as  we  have  any  assurance  of 
his  ability  to  deliver  enough  of  his  own  grain  to  meet 
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all  obligations.  On  account  of  the  law  holding  us 
responsible  for  landlord's  rent  we  would  thank  you 
very  much  if  you  can  see  fit  to  co-operate  with  us  in 
this  matter  and  furnish  us  with  the  desired  informa- 
tion. MUES  &  ElCKETTS. ' ' 

'^Champaign,  Ili..,  Aug.  16, 1907. 
"MUes  d  Ricketts,  Fisher,  III. 

Replying  to  your  esteemed  favor  14th  inst.,  will  say 
that  I  have  nothing  whatever  to  do  with  Mr.  HilPs  in- 
dividual financial  affairs.  I  know  nothing  about  his 
claims  to  credit,  either  favorably  or  unfavorably.  My 
only  relations  with  him  are  those  of  landlord  to  tenant. 
His  rent  is  payable  in  December.  Until  it  is  fully  paid 
I  release  nothing,  but  I  stand  on  all  my  rights  as  land- 
lord. E.  B.  Chapin. '* 
^^FiSHEE,  Illinois,  Aug.  19,  1907. 
''Mr.  E.  B.  Chapin,  Champaign,  III. 

Your  favor  of  the  16th  at  hand,  and  contents  very 
carefully  noted,  and  in  reply  beg  to  state,  you  are  fail- 
ing to  look  at  our  correspondence  in  the  right  light; 
•we  do  not  desire  to  know  of  you  anything  about  Mr. 
HilPs  financial  affairs,  what  we  want  to  &iow  is  this 
how  much  rent  does  Mr.  Hill  owe  you  and  when  is  it 
due.  A  man  of  your  ability  had  ought  to  be  able  to 
see,  even  if  he  can't,  that  it  is  quite  impossible  for 
us  to  protect  him,  when  he  will  not  give  us  the  infor- 
mation to  protect  him  on.  Owing  to  the  stand  you 
have  taken  in  this  matter  of  refusing  to  furnish  us 
with  desired  information,  we  in  the  future  will  be  com- 
pelled to  refuse  to  buy  the  grain  from  your  farm, 
inasmuch  as  you  see  fit  to  place  all  the  liability  on 
the  grain  man  and  will  not  give  him  your  assistance. 
While  we  are  only  too  glad  to  accept  the  responsibility 
the  law  places  on  us  under  ordinary  circumstances,  we 
cannot  take  the  chances  in  cases  like  this,  where  the 
landlord  will  not  co-opm-ate  with  us  for  his  own  good. 
We  do  not  kiiow  whether  Mr.  Hill  paid  you  part  rent 
in  advance,  or  whether  he  pays  cash  rent  or  grain 
rent,  or  when  either  is  due  nor  how  much.  How  can 
we  protect  either  you  or  ourselves! 

Miles  &  Bickbtts.'* 


Digitized  by 


Google 


168  Appktjatb  Coxtbts  of  Ilunois. 

Chapln  Y.  Miles  ft  RlckettB,  151  111.  App.  164. 

"Champaign,  III.,  Oct.  16, 1907. 
^^ Miles  S  Ricketts,  Fisher,  III. 

I  am  informed  that  W.  H.  Hill,  or  his  employes,  has 
delivered  to  you  800  bushels  of  oats  from  my  farm. 
Bandly  take  notice  that,  as  I  have  previously  informed 
you,  I  do  not  release  my  landlord's  lien  on  these  oats 
or  any  other  products  of  my  farm,  and  I  hold  you  re- 
sponsible for  the  oats  and  for  any  other  of  the  products 
delivered  to  you.  E.  B.  Chapin.  ' ' 

The  court  properly  sustained  an  objection  to  said 
letters  on  the  ground  that  the  same  were  immaterial 
and  did  not  tend  to  prove  any  issue  in  the  case.  Be- 
fore the  doctrine  of  estoppel  can  be  applied  as  between 
individuals,  it  is  essential  that  the  party  against  whom 
the  doctrine  is  invoked  shall  by  words  or  conduct  wil- 
fully cause  another  to  believe  that  a  certain  state  of 
facts  exists,  and  thereby  induce  him  to  act  thereon  so  as 
to  change  his  previous  condition  by  doing  something 
detrimental  to  his  interests.  Holcomb  v.  Boynton,  151 
111.  294.  The  statements  contained  in  the  letters  of  the 
plaintiff  qimted  are  substantially  to  the  effect  that  he 
stood  by  and  waived  none  of  his  rights  as  landlord.  He 
was  not  bound  to  disclose  the  status  of  his  rent  ac- 
count with  Hill,  and  we  are  unable  to  see  how  his  fail- 
ure to  do  so  could  have  misled  the  defendants  to  their 
disadvantage.  On  the  contrary  the  effect  of  the  same 
would  be  to  advise  an  ordinarily  prudent  person  that 
one  purchasing  the  crops  in  question  would  do  so  at 
his  peril. 

No  defense  having  been  established  by  the  defend- 
ants, the  action  of  the  court  in  directing  a  verdict  for 
the  plaintiff  was  proper.  We  are  of  opinion,  however, 
that  the  court  erred  in  instructing  the  jury  that  the 
measure  of  damages  in  the  event  of  a  recovery  by  the 
plaintiff  was  the  fair  market  price  of  the  oats  at  the 
time  the  same  were  delivered  by  Hill  to  the  defend- 
ants. A  landlord  merely  by  virtue  of  his  lien  on  the 
crops  of  his  tenant,  without  the  levy  of  a  distress  war- 
rant, has  no  right  to  take  possession  of  such  crops, 
either  before  or  after  the  rent  is  due.    His  remedy  for 
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'fraudulent  acts  tending  to  impair  the  security  given  by 
his  lien,  is  an  action  on  the  case.  His  lien  vests  him 
with  no  right  in  tJie  property  itself,  and  will  not  enable 
him  to  maintain  replevin,  trover  or  trespass  prior  to 
the  levy  of  his  distress  warrant.  Finney  v.  Harding, 
136  111.  573.  Hill,  the  tenant,  had  a  right  at  any  time 
prior  to  the  levy  of  a  distress  warrant,  to  sell  the  crops 
in  question,  at  any  price  he  saw  fit,  provided  he  acted 
in  so  doing  without  fraud  and  in  good  faith.  There  is 
nothing  to  show  actual  fraud  in  the  present  case,  or  a 
lack  of  good  faith,  in  so  far  as  the  price  at  which  the 
oats  were  bought  and  sold  is  concerned.  The  extent  of 
recovery  should  therefore  be  limited  to  the  amount  ac- 
tually paid  by  the  defendant  to  Hill  for  the  oats.  It 
follows  that  the  refusal  of  the  court  to  permit  the  de- 
fendants to  show  the  price  they  paid  Hill  for  the  oats 
was  error. 

It  was  not  error  to  refuse  to  permit  the  defendants 
to  show  upon  cross-examination  of  the  plaintiff  what 
profit  he  realized  upon  such  of  the  other  crops  as 
were  purchased  by  him  at  public  sale  under  the  distress 
proceedings.  The  sale  was  judicial  and  open  to  all, 
and  what  the  plaintiff  realized,  if  anything,  by  subse- 
quent sale  of  the  crops  purchased  by  him,  was  no  con- 
cern of  the  defendants. 

The  judfirment  of  the  Circuit  Court  will  be  reversed 
and  the  cause  remanded. 

Reversed  and  remanded. 
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First  Trust  ft  Savings  Bank,  Trustee,  Mary  T.  Slireve,  Intervener, 
Plaintiff  in  Error,  v.  Horace  Lowry  et  aL,  Eeoeivers,  Defend- 
ants in  Error. 

1.  Personal  injttsixs — procedure  appUcahJe  in  action  against  re- 
ceiver. If  a  petition  in  a  chancery  receivership  Is  the  vehicle  by 
which  damages  are  sought  to  be  recovered,  the  rules  pertaining  to 
chancery  proceedings  apply  rather  than  those  followed  in  actions  of 
law,  and  the  verdict  of  the  jury,  If  one  is  called,  is  to  be  treated  as 
advisory  only. 

2.  Appeals  and  ebbobs — tonen  finding  o;  cnancenor  not  atsturoea. 
The  finding  of  a  chancellor  on  questions  of  fact  will  not  be  dis- 
turbed unless  manifestly  and  palpably  contrary  to  the  evidence. 

Intervening  petition.  Error  to  the  Circuit  Court  of  Sangamon 
county;  the  Hon.  James  A.  Creiqhton,  Judge,  presiding.  Heard  in 
this  court  at  the  May  term,  1909.  Affirmed.  Opinion  filed  October 
26,  1909.     Rehearing  denied  November  24,  1909. 

BoBERT  H.  Patton  and  C.  J.  Christopher,  for  plain- 
tiflf  in  error. 

Brown,  Wheeler,  Brown  &  Hay,  for  defendants  in 
error ;  Mastin  Ifc  Sherlock^  of  counsel. 

Mr.  Justice  Puterbaugh  delivered  the  opinion  of  the 
court. 

This  writ  of  error  is  sued  out  by  Mary  J.  Shreve  to 
reverse  a  decree  dismissing  her  intervening  petition 
for  the  recovery  of  damages  for  the  death  of  her  hus- 
band, which  occurred  while  he  was  in  the  employ  of  the 
receiver  of  the  Illinois  Collieries  Co.,  and  which  it  is 
charged  was  occasioned  by  the  negligence  of  the  serv- 
ants of  such  receiver.  The  record  discloses  that  on  De- 
cember 30,  1907,  a  bill  was  filed  by  the  First  Trust  & 
Savings  Bank  as  trustee,  to  foreclose  a  trust  deed  on 
the  property  of  the  Illinois  Collieries  Co.,  which  in- 
cluded the  coal  mine  in  which  the  husband  of  the  peti- 
tioner was  killed.  Glen  W.  Trayer  was  appointed  re- 
ceiver of  said  property  and  was  operating  the  mine  at 
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the  time  the  husband  of  petitioner  was  killed.  He  was 
afterward  succeeded  as  such  receiver  by  the  defend- 
ants in  error  herein.  After  alleging  the  appointment 
of  Trayer  as  receiver  and  the  operation  by  him  of  the 
coal  mine  in  question,  the  intervening  petition  further 
alleges  that  William  J.  Shreve,  the  husband  of  peti- 
tioner, was  on  March  24,  1908,  in  the  employ  of  said 
receiver  and  engaged  in  mining  and  loading  coal  in  a 
certain  room  of  said  mine ;  that  there  was  certain  shale 
and  material  hanging  beneath  the  rock  in  the  roof  of 
said  room  in  such  condition  that  the  same  was  loose 
and  liable  to  fall  because  of  the  abselice  of  cap  pieces 
on  the  top  of  the  caps  used  therein,  and  that  a  danger- 
ous condition  in  said  room  was  thus  created ;  that  the 
said  Shreve  while  at  work  loading  coal  under  said  roof 
in  said  condition,  was  injured  by  the  falling  upon  him 
of  a  large  quantity  of  said  material  from  the  roof  of 
said  room,  and  in  consequence  of  said  injury  thereafter 
died. 

The  negligence  charged  in  the  petition  is  the  wil- 
ful violation  of  certain  provisions  of  the  statute  rela- 
tive to  mines  and  mining,  in  the  following  particulars : 
The  first  paragraph  charges  the  wilful  failure  to  fur- 
nish Shreve  and  his  assistant  with  certain  cap  pieces 
for  props  which  they  had  demanded  from  the  defend- 
ant; to  have  the  mine  examiner  inspect  the  room  in 
question,  to  observe  the  unsafe  condition  and  place  a 
conspicuous  mark  thereat,  to  report  his  findings  to  the 
mine  manager ;  to  prevent  any  one  from  entering  and 
working  in  such  room  until  the  conditions  therein  were 
made  safe,  and  to  make  a  daily  record  of  the  condition 
of  the  mine  before  said  Shreve  was  permitted  to  enter 
said  room  to  work;  also  the  wilful  failure  of  the  mine 
manager  to  see  that  the  dangerous  place  in  said  room 
was  properly  marked  and  that  danger  signals  were 
displayed  thereat.  The  second  paragraph  charges  the 
wilful  failure  of  the  mine  examiner  to  visit  and  in- 
spect the  room  in  question  and  to  inscribe  on  the  walls 
of  said  working  place  in  chalk  the  date  of  his  visit, 
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and  to  place  a  conspicuous  mark  upon  a  certain  place 
in  the  roof  of  the  room  as  notice  to  all  men  to  keep 
out  of  the  same.  It  further  charges  that  said  place 
was  dangerous  because  of  certain  loose  and  heavy 
material  in  the  roof  in  such  dose  proximity  to  the 
place  where  said  Shreve  was  at  work  in  said  room, 
as  would  cause  said  material  to  fall  upon  said  Shreve; 
that  the  mine  examiner  wilfully  failed  to  report  such 
condition  to  the  mine  manager;  to  prevent  any  one 
from  entering  the  mine  and  working  therein  until  the 
conditions  were  made  safe,  or  to  make  a  record  of  such 
condition  in  the  book  kept  therefor,  before  said  Shreve 
entered  the  mine.  The  third  paragraph  charges  that 
the  defendant  wilfully  failed  to  deliver  to  said  Shreve 
and  his  assistant  upon  demand  made  therefor,  certain 
props,  caps  and  timbers  of  suitable  length  and  sizes 
for  securing  the  roof  of  said  room. 

The  petition  further  avers  that  the  deceased  left  him 
surviving  the  petitioner  his  widow,  and  his  children, 
Raymond  L.  Shreve  and  Earl  D.  Shreve,  all  of  whom 
were  dependent  upon  him  for  support,  and  asked  leave 
to  intervene  in  the  principal  cause  and  that  a  rule  be 
entered  upon  the  receiver  to  answer;  that  the  issues 
of  fact  be  submitted  to  a  jury,  and  that  a  decree  be 
entered  for  such  amount  as  may  be  found  to  be  legally 
due  her;  that  the  same  be  made  a  prior  lien  upon  all 
the  assets  and  earnings  in  the  hands  of  the  receiver, 
and  that  the  receiver  be  ordered  to  pay  the  same  in 
due  course  of  administration  of  his  trust.  The  re- 
ceiver answered  the  petition  denying  the  charges 
thereof.  A  jury  was  selected  and  sworn,  without  objec- 
tion, to  try  the  issues  formed  upon  the  petition  and 
answer.  Upon  the  conclusion  of  the  evidence  for  the 
petitioner  the  court,  upon  motion  of  the  defendant,  ex- 
cluded from  the  jury  the  first  and  second  paragraphs 
of  the  petition.  The  jury  returned  a  verdict  of  not 
guilty  as  to  the  third  paragraph.  Judgment  was  there- 
upon entered  dismissing  the  petition,  in  bar  of  the 
petitioner's  action,  and  for  costs.     No  question  was 
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raised  as  to  the  propriety  of  the  general  procedure  fol- 
lowed in  the  trial  of  the  cause,  which  is  approved  in 
Shedd  V,  Seefeld,  230  111.  118. 

We  are  of  opinion  that  in  proceedings  of  this  char- 
acter the  rules  pertaining  to  chancery  proceedings  ap- 
ply rather  than  those  followed  in  actions  at  law.  The 
verdict  of  the  jury  must  therefore  he.  treated  as  ad- 
visory only,  and  the  chancellor  was  at  liberty  either  to 
adopt  the  same  or  disregard  it  and  render  a  decree 
contrary  thereto  if  he  believed  justice  so  demanded. 
Hardy  v.  Dyas,  203  111.  211.  It  follows  that  unless 
his  findings  and  decree  can  be  said  to  be  manifestly 
and  palpably  contrary  to  the  evidence,  we  are  not 
authorized  to  disturb  the  same. 

The  evidence  shows  that  on  March  24, 1908,  William 
D.  Shreve,  the  husband  of  the  petitioner,  together  with 
his  son  Raymond,  were  working  in  a  room  of  one  of 
the  mines  of  the  Illinois  Collieries  Co.  at  Auburn,  Illi- 
nois, loading  coal  into  a  car,  when  a  large  clod  of  shale 
and  other  material  fell  from  the  roof  and  so  injured 
William  D.  Shreve  that  he  died  as  the  result  thereof. 
It  clearly  appears  from  the  evidence  that  a  dangerous 
condition  existed  in  the  room  immediately  prior  to  the 
tiine  Shreve  was  killed ;  that  the  mine  examiner  had,  at 
about  two  0  'clock  on  the  morning  of  the  accident  made 
an  examination  of  the  room,  and  written  the  month 
and  day  of  his  visit  on  the  roof  thereof;  that  he  neither 
marked  the  place  as  dangerous  nor  reported  such  fact 
nor  recorded  the  same  in  the  book  kept  for  that  pur- 
pose at  the  mine.  The  decisive  and  controlling  issue 
involved,  therefore,  was  whether  or  not  such  dangerous 
condition  existed  at  the  time  the  mine  examiner  made 
his  examination,  for  there  is  no  evidence  that  if  the 
condition  afterward  became  dangerous  he  could  or 
should  have  observed  the  same.  The  testimony  of  the 
mine  examiner,  who  was  called  by  the  plaintiff,  was  to 
the  effect  that  he  made  a  careful  examination  of  the 
room  at  the  time  of  his  visit  and  found  no  existing 
dangerous  condition. 
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Raymond  Shreve,  a  son  of  the  petitioner,  testified 
that  on  the  day  before  the  accident,  a  projection  which 
formed  a  part  of  the  clod  which  fell,  **  sounded  kind 
of  loose  there,  drumming." 

Whether  in  this  state  of  the  proof  the  trial  judge  in 
a  suit  at  law  would  have  been  warranted  in  directing 
a  verdict  of  not  guilty,  under  the  first  and  second 
paragraphs,  it  is  not  necessary  to  determine.  His  con- 
clusion that  the  plaintiff  had  failed  to  prove  by  the 
greater  weight  of  the  evidence  the  guilt  of  the  defend- 
ant as  charged  in  said  paragraphs,  we  think  was  clearly 
warranted,  and  they  were  therefore  properly  excluded 
from  the  consideration  of  the  jury. 

In  order  to  recover  under  the  third  paragraph  of 
the  petition,  it  was  essential  that  the  petitioner  should 
show  by  the  greater  weight  of  the  evidence  that  there 
had  been  a  proper  demand  made  for  props  and  caps, 
and  a  wilful  failure  to  furnish  them  in  suitable  lengths 
and  sizes  to  secure  the  roof  of  the  room.  Conceding 
that  the  evidence  shows  that  a  proper  demand  had 
been  made,  we  are  of  opinion  that  the  chancellor  was 
fully  warranted  in  finding  that  suitable  and  sufficient 
props  were  furnished  in  response  thereto.  Five  wit- 
nesses testified  to  that  effect,  and  they  were  not  direct- 
ly contradicted  upon  the  point  except  by  Raymond 
Shreve.  The  chancellor  heard  and  saw  the  witnesses 
while  testifying,  and  was  warranted  in  finding  this 
issue  in  favor  of  the  defendants. 

There  being  no  error  in  the  record  the  judgment  of 
the  Circuit  Court  is  affirmed. 

Affirmed. 
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Fknaers  and  Merchants  Bank  Company,  Appellee,  v.  Eluha  B. 
Sparkman,  Appellant. 

Replevin — when  defendant  should  he  named  in  representative 
capacity.  If  the  taking  was  by  a  person  in  his  capacity  as  a  con- 
servator, the  action  should  be  brought  against  such  person  as  con- 
servator. 

Replevin.  Appeal  from  the  Circuit  Court  of  Montgomery  county; 
the  Hon.  Tbuman  R  Ames,  Judge,  presiding.  Heard  in  this  court 
at  the  May  term,  1909.    Reversed.    Opinion  filed  October  25,  1909. 

Lane  &  Coopeb,  for  appellant. 

T.  M.  Jett  and  Amos  Millbb,  for  appellee. 

Mr.  Justice  Puterbaugh  delivered  the  opinion  of  the 
court. 

In  an  action  of  replevin  the  plaintiff  recovered  judg- 
ment for  the  possession  of  two  horses  and  for  costs  of 
suit.    The  defendant  appeals. 

The  material  facts  disclosed  by  the  record  are  the 
following:  Robert  A.  Jones  on  May  31,  1899,  was  ad- 
judged insane  by  a  jury  in  the  county  court,  and  com- 
mitted to  the  hospital  for  the  insane  at  Jacksonville. 
The  length  of  time  he  remained  there,  or  the  circum- 
stances under  which  he  left  the  hospital,  are  not  clearly 
disclosed  by  the  record.  On  October  25,  1907,  he  ex- 
ecuted his  note  to  one  Herman,  and  to  secure  the  pay- 
ment of  the  same,  gave  a  chattel  mortgage  on  the 
horses  in  controversy.  Herman  thereafter  assigned 
the  note  to  the  plaintiff  bank.  On  November  4,  1907, 
Jones  was  again  adjudged  insane  by  the  county  court, 
and  recommitted  to  the  same  hospital,  and  on  January 
2,  1908,  the  defendant  Sparkman  was  appointed  his 
conservator.  Sparkman  qualified  as  such  conservator, 
and  letters  were  issued  to  him,  and  he  thereupon  took 
possession  of  the  two  horses  covered  by  the  chattel 
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mortgage,  and  retained  possession  of  the  same  until 
they  were  replevied  hy  the  plaintiff  in  this  case. 

The  evidence  further  discloses  that  the  defendant 
was  appointed  conservator  of  Jones  prior  to  the  in- 
stitution of  the  present  suit,  and  that  he  took  and  held 
possession  of  the  horses  as  such  conservator  and  not 
in  his  individual  capacity ;  that  he  so  advised  the  agent 
of  the  plaintiff  when  demand  was  made  upon  him 
by  such  agent.  We  are  of  opinion  that  under  the  cir- 
cumstances, an  action  for  the  recovery  of  the  posses- 
sion of  the  horses  would  not  lie  against  the  defendant 
personally,  but  that  it  should  have  been  brought 
against  him  as  conservator. 

The  judgment  of  the  Circuit  Court  is  accordingly 
reversed  without  remanding. 

Reversed. 


H.  A.  Blonnt,  Appellee,  v.  George  H.  Roberts,  Appellaiit. 

Appeals  and  erbobs — when  questions  not  saved  for  revieto.  If 
the  trial  was  before  the  court  without  a  Jury  and  neither  the  mo- 
tion for  the  finding,  the  propositions  of  law  nor  the  exceptions  of 
the  complaining  party  to  the  rulings  of  the  court  thereon.  Is  pre- 
served in  the  bill  of  exceptions,  no  questions  except  those  of  plead- 
ing are  saved  for  review. 

Assumpsit,  Appeal  from  the  (bounty  Ck>urt  of  McDonough  county; 
the  Hon.  William  J.  Franklin,  Judge,  presiding.  Heard  in  this 
court  at  the  May  term,  1909.  Affirmed.  Opinion  filed  October  25, 
1909. 

Mn.T.BR  and  Waleeb^  for  appellant. 

No  briefs  filed  by  appellee. 

Mb.  Justice  Puterbaugh  delivered  the  opinion  of  the 
court. 
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This  is  an  action  in  assumpsit  by  appellee  against 
appellant  as  indorser  of  a  certain  promissory  note. 
A  trial,  whicli  was  had  by  the  court  without  a  jury, 
resulted  in  a  judgment  against  appellant  for  the  sum 
of  $214  and  costs.  The  declaration  consists  of  the 
common  counts  and  a  special  count,  which  in  sub- 
stance alleges  that  by  a  certain  promissory  note  dated 
March  7,  1904,  one  Reimolds  promised  to  pay  to  the 
order  of  appellant  the  sum  of  $250  in  monthly  install- 
ments of  $5  each,  upon  certain  dates  therein  specified ; 
that  on  the  day  the  note  bears  date  the  appellant 
indorsed  and  delivered  the  same  to  appellee;  that  the 
said  E^imolds  before  and  at  the  time  and  ever  since 
the  date  of  the  maturity  of  said  note,  had  been  and 
was  wholly  insolvent,  and  that  during  all  said  time  a 
suit  to  recover  the  amount  due  upon  said  note  would 
have  been  unavailing  as  against  the  said  Beimolds; 
that  by  reason  of  the  statute  in  such  case  made  and 
provided,  appellee  thereby  became  liable  to  pay  to 
appellant  the  amount  of  said  note. 

Appellee  pleaded  the  general  issue,  to  which  appel- 
lant filed  a  replication.  The  only  evidence  offered  by 
appellee  upon  the  trial  as  to  a  demand  upon  the  maker 
at  the  maturity  of  the  note,  or  of  notice  of  dishonor 
to  the  appellant  as  indorser,  was  the  following  question 
and  answer:  **Q.  Did  you  demand  payment  of  the 
note?  A.  Yes,  several  times  after  due.'*  The  de- 
fendant introduced  no  evidence.  It  is  disclosed  by  the 
common  law  record  that  at  the  close  of  the  plaintijff's 
evidence  the  court  overruled  a  motion  by  the  defendant 
for  a  finding  in  his  favor.  It  is  contended  by  appel- 
lant that  under  the  law  merchant  in  order  to  render 
him  liable  as  an  indorser,  the  demand  for  payment 
should  have  been  made  upon  Reimolds,  the  maker,  on 
the  day  of  maturity,  and  that  notice  should  have  been 
given  to  appellant  as  indorser,  of  the  dishonor  of  the 
note,  within  forty-eight  hours  thereafter. 

It  will  be  seen  that  there  was  no  issues  of  fact  in 
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controversy.  The  question  presented  to  the  court  for 
determination  "was  one  of  law  only.  Neither  the  mo- 
tion for  a  finding,  the  propositions  of  law,  nor  the  ex- 
ceptions of  the  defendant  to  the  rulings  of  the  court 
thereupon,  is  preserved  in  the  bill  of  exceptions. 
The  clerk's  recitals  in  that  respect  are  of  no  legal 
effect.    Hotel  Co.  v.  Pinkerton,  217  111.  61. 

There  being  no  questions  of  law  or  fact  properly 
preserved  for  review  by  this  court,  the  judgment  of 
the  Circuit  Court  is  afl&rmed. 

Affirmed. 


T.  A.  Oallez,  Appellee,  v.  Kelly  Coal  Company,  Appellant. 

Mines  and  Miners  Kc:^—^JOh<a  wilful  violation.  If  a  mine  ex- 
amination by  a  proper  examiner  would  have  discovered  a  dan- 
gerous condition  complained  of,  his  failure  to  do  so  would  consti- 
tute a  wilful  violation  of  the  statute  by  the  defendant  in  that 
regard. 

Action  in  case  for  personal  injuries.  Appeal  from  the  Circuit 
Court  of  Vermilion  county;  the  Hon.  M.  W.  Thompson,  Judge,  pre- 
siding. Heard  in  this  court  at  the  May  term,  1909.  Affirmed.  Opin- 
ion filed  October  25,  1909. 

O.  M.  Jones  and  Charles  Troup,  for  appellant; 
Mastin  &  Sherlock,  of  counsel. 

Walter  V.  Dysart  and  Thomas  A.  Graham,  for  ap- 
pellee. 

Mr.  Justice  Putekbaugh  delivered  the  opinion  of  the 
court. 

Gallez,  who  was  an  entry  driver  in  the  employ  of 
the  Kelly  Coal  Co.,  in  one  of  its  mines,  recovered  a 
judgment  for  $250  against  said  company  for  injuries 
sustained  by  him  by  reason  of  a  rock  falling  from  the 
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roof  of  an  entry  in  said  mine.  The  declaration  is  based 
upon  the  statute  entitled  Mines  and  Miners.  The 
first  count  charges  that  there  was  a  loose,  unsafe  and 
dangerous  rock  in  the  roof  of  the  entry,  and  that  it 
had  so  existed  for  two  days  before  the  accident;  that 
on  the  morning  of  the  accident  the  defendant  wil- 
fully permitted  the  plaintiff  to  go  into  the  mine  to 
work  without  being  under  the  direction  of  its  mine 
manager,  and  before  said  dangerous  condition  had 
been  made  safe.  The  third  count  charges  that  the 
dangerous  condition  referred  to  in  the  first  count  could 
and  would  have  been  discovered  by  the  mine  examiner 
had  he  made  an  examination  of  said  entry  as  provided 
by  law,  and  that  such  mine  examiner  on  the  morning 
of  the  accident  wilfully  failed  and  omitted  to  place  a 
conspicuous  mark  thereat  as  notice  to  all  men  to  keep 
out,  as  required  by  the  statute. 

The  evidence  shows  that  appellee  and  his  brother, 
A.  J.  Gallez,  were  working  together  driving  a  certain 
entry  in  one  of  the  defendant's  mines,  and  had  gotten 
about  forty  feet  past  the  last  crosscut.  About  thirty 
feet  from  the  face  of  the  entry  was  a  rock  in  the 
roof  of  the  mine  about  two  feet  square,  feathering 
out  all  aroimd  from  the  middle,  and  being  the  one 
which  afterward  fell.  The  mine  examiner  testified 
that  he  had  examined  the  entry  in  question  the  night 
before  the  day  of  the  accident;  that  he  sounded  the 
roof  its  whole  length  and  up  to  the  face  of  the  entry, 
and  found  the  same  solid  and  in  good  condition,  that 
the  rock  in  question  was  not  loose  at  the  time,  and  there 
was  no  separate  rocks  or  cracks  in  the  roof.  The 
plaintiff  testified  that  the  rock  in  question  was  loose 
two  days  before  the  accident;  that  he  did  not  look  at 
it  the  following  day  nor  on  the  morning  of  the  acci- 
dent; that  on  that  morning  he  found  the  mine  exam- 
iner's date  mark  on  the  wall  of  the  entry,  indicating 
that  he  had  been  in  there  the  night  before  and  had 
examined  the  entry.  A.  J.  Gallez  testified  that  he  had 
noticed  the  rock  two  days  before  it  fell,  had  examined 
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it  with  his  pick,  and  foucd  it  loose,  but  not  dangerously 
so;  that  it  was  in  the  same  condition  on  the  following 
day,  but  that  he  did  not  examine  it  on  the  day  of  the 
accident.  The  mine  inspector  testified  that  he  also  had 
examined  the  roof  in  the  entry  from  the  face  back 
to  the  neck,  on  the  day  before  the  accident,  and  that 
he  sounded  the  roof  with  his  rod  and  found  no  loose 
rock,  and  that  the  roof  seemed  to  be  solid. 

The  evidence  showed  that  the  rock  was  about  four 
inches  thick  in  the  middle  and  feathered  out  on  the 
edge,  and  several  witnesses  called  by  the  defendant 
testified  that  such  rocks,  which  are  known  as  pot  rocks, 
usually  fall  within  ten  minutes  to  an  hour  after  becom- 
ing loose.  The  evidence  further  showed  that  the  plain- 
tiff went  under  the  rock  to  proceed  with  his  work, 
when  the  same  fell  on  him,  striking  one  of  his  legs 
which  had  several  years  before  been  amputated  below 
the  knee,  and  upon  which  he  was  wearing  a  peg.  He 
claims  that  the  injury  has  rendered  his  knee  perma- 
nently stiff.  If  the  testimony  offered  by  the  plaintiff 
is  to  be  believed,  the  rock  was  loose  for  at  least  two 
days  prior  to  the  accident,  and  if  the  mine  examiner 
did,  as  he  claims,  examine  the  entry  on  the  evening 
before  the  accident,  it  is  manifest  that  he  must  have 
discovered  the  dangerous  condition  existing,  and  was 
guilty  of  wilful  violation  of  the  statute  in  failing  to 
mark  the  place  as  dangerous. 

Although  the  evidence  is  in  close  conflict,  we  are 
unable  to  say  that  the  jury  was  clearly  unwarranted 
in  finding  that  the  roof  of  the  entry  was  in  a  dangerous 
condition  on  the  night  before  the  accident  and  that 
if  the  mine  examiner  of  the  defendant  had  made  proper 
examination  to  ascertain  the  condition  of  the  roof  he 
would  have  discovered  its  dangerous  condition,  or  that 
they  were  not  justified  in  concluding  that  the  mine 
examiner  did  not  examine  the  room  on  that  evening, 
or  if  he  did  examine  it  he  discovered  its  condition  and 
failed  to  comply  with  the  statute  by  indicating  by 
proper  marks  its  dangerous  condition  and  noting  tiie 
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same  in  his  record,  and  reporting  the  same  to  the  mine 
manager.  Mertens  v.  Southern  Coal  Co.,  235  111.  540; 
Peebles  v.  O'Gara  Coal  Co.,  239  111.  370.  We  are  there- 
fore  not  at  liberty  to  disturb  the  verdict. 

We  think  the  modification  of  the  defendant's  four- 
teenth and  plaintiff's  fifteenth  instructions  was  proper. 
If  the  mine  examiner  by  a  proper  examination  would 
have  discovered  the  dangerous  condition  his  failure  to 
do  so  would  constitute  a  wilful  violation  of  the  statute 
by  the  defendant  in  that  regard.  Mertens  v.  Southern 
Coal  Co.,  supra;  Peebles  v.  O'Gara  Coal  Co.,  239  111. 
370. 

The  judgment  of  the  Circuit  Court  is  aflSrmed. 

Affirmed. 


The  People  of  the  State  of  lUiiLois,  Defendant  in  Error,  ▼.  Joseph 
A.  Landes  et  al.,  Flaintifa  in  Error. 

1.  JuDGMCNTB-^u?7t«fi  in  criminal  case  erroneous.  A  judgment 
In  a  criminal  prosecution  which  orders  both  defendants  convicted 
committed  to  jail  until  the  fine  and  costs  of  each  of  them  Is  paid,  is 
erroneous. 

2.  9rATB's  ATTOBNsrs — whcn  queition  of  propriety  of  proiecution 
5y,  cannot  be  raised.  If  the  interest  of  the  state's  attorney  prose- 
cuting an  offense  is  such  as  to  disqualify  him,  such  question  should 
be  raised  in  the  trial  court  and  cannot  be  first  raised  on  appeal. 

8.  Stats'b  attornets — when  disqualified  to  prosecute.  A  state's 
attorney  with  a  personal  interest  in  the  result  of  the  prosecution 
should  not  be  permitted  to  prosecute  the  same. 

4.  JjoctBL-^iohat  evidence  not  competent  in  criminal  prosecution. 
Held,  that  yarious  items  of  evidence  introduced  in  a  prosecution  for 
oonH»iracy  to  libel,  were  not  competent 

5.  JSifJDENC^-^ivhat  not  impeachment.  A  witness  cannot  be  suc- 
cessfully impeached  by  mere  direct  contradiction  of  his  testimony. 
Successfully  to  impeach  a  witness  by  direct  contradiction,  it  Is  es-' 
sential  that  the  misstatement  of  such  witness  shall  have  been  wil- 
fol  and  that  it  shall  have  been  related  to  a  material  issue  in  the 
case. 
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6.  Instbuctions — when  as  to  impeachment  erroneous.  An  In- 
struction relative  to  the  Impeachment  of  Mtneeses  is  erroneous  if 
It  singles  out  the  witnesses  of  one  side. 

7.  CoNSPiBACY — effect  of  declaration  of  conspirator.  The  acts 
and  declarations  of  one  conspirator  are  only  binding  upon  the  other 
where  such  acts  or  declarations  not  only  pertain  to  but  are  in 
furtherance  of  the  common  object 

Prosecution  for  conspiracy  to  libel,  etc.  Error  to  the  Circuit 
Court  of  McLean  county;  the  Hon.  T.  M.  Harris,  Judge,  presiding. 
Heard  in  this  court  at  the  May  term,  1909.  Reversed  and  remanded. 
Opinion  filed  October  26,  1909. 

Stone  &  Oolevee,  for  plaintiff  in  error. 

SiQMUND  Livingston,  for  defendant  in  error;  James 
C.  Riley,  of  counsel, 

Mr,  Justicb  Putebbaugh  delivered  the  opinion  of  the 
court. 

This  is  a  writ  of  error  prosecuted  by  Joseph  A, 
Landes  and  George  M.  Mcintosh,  defendants,  for  the 
purpose  of  having  reviewed  a  judgment  of  conviction 
under  an  indictment  which  charged  them  with  having 
unlawfully  and  feloniously  conspired  and  agreed  to- 
gether to  maliciously  defame  and  impeach  the  honesty, 
integrity  and  reputation  of  one  William  B,  Bach,  by 
writing,  printing  and  publishing  certain  false,  scandal- 
ous, malicious  and  defamatory  libel  of  and  concerning 
him,  the  said  Bach,  with  intent  thereby  then  and  there 
to  expose  the  said  Bach  to  jmblic  hatred,  contempt, 
ridicule  and  financial  injury,  contrary  to  the  statute, 
etc.    The  defendants  each  entered  a  plea  of  not  guilty. 

Upon  a  trial  by  jury  a  verdict  was  returned  finding 
both  defendants  guilty.  Judgment  was  entered  upon 
such  verdict,  and  each  of  the  defendants  fined  the  sum 
of  $2000  and  costs.  The  judgment  further  provided 
that  the  defendants  should  stand  committed  and  that 
they  be  confined  in  the  county  jail  of  McLean  county 
until  the  fine  and  costs  of  each  defendant  was  paid. 

There  was  evidence  introduced  by  the  People  tending 
to  establish  each  and  every  material  allegation  of  the 
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indictment.  It  is  not  controverted  that  the  defendant 
Landes  wrote,  had  printed  and  circulated  a  number  of 
circnlars  attacking  the  official  record  of  WiUiam  B. 
Bach,  the  State's  Attorney  of  McLean  county,  as  well 
as  his  honesty,  integrity  and  reputation  as  a  private 
citizen.  It  is  contended,  however,  that  the  evidence 
fails  to  disclose  a  conspiracy  between  him  and  Mcintosh 
as  charged  in  the  indictment,  and  further,  that  the 
charges  contained  in  the  circulars  in  question  were 
true  and  were  published  with  good  motives  and  for 
justifiable  ends,  and  evidence  was  introduced  by  them 
to  establish  such  defense.  It  is  obvious  that  if  the 
acts  which  it  is  alleged  the  defendants  conspired  to  do 
were  not  wrongful,  no  conviction  could  be  sustained 
thereunder,  and  to  this  end  the  court  properly  per- 
mitted the  defendants  to  justify  under  the  statute. 
Such  justification  was  an  affirmative  defense,  and  it 
was  necessary  that  it  should  be  proved  by  the  defend- 
ants and  meet  the  precise  charges  made.  People  v. 
Fuller,  238  111.  116. 

As  the  judgment  of  the  Circuit  Court  must  be  re- 
versed for  errors  hereinafter  indicated,  we  shall  not 
detail  or  discuss  the  evidence  further  than  to  say  that 
the  evidence  adduced  by  the  prosecution  tending  to 
show  a  conspiracy,  was  sufficient  to  warrant  the  court 
in  submitting  the  issues  to  the  jury  for  determina- 
tion. 

The  portion  of  the  judgment  which  orders  both  de- 
fendants committed  to  jail  until  the  fine  and  costs  of 
each  of  them  is  paid,  is  clearly  erroneous.  Under 
such  provision  the  imprisonment  of  each  might  con- 
tinue not  only  until  his  own  fine  was  satisfied,  but  also 
until  that  of  his  co-defendant  was  paid.  McDonald  v. 
People,  86  HI.  App.  558;  Kanter  v.  Clerk  of  Circuit 
Court,  108  HI.  App.  287. 

Inasmuch  as  the  State's  Attorney  was  for  obvious 
reasons  disqualified  from  acting,  the  People  were  rep- 
resented on  the  trial  by  Sigmund  Livingston,  assist- 
ant State's  Attorney  and  partner  of  William  B.  Bach, 
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complaining  witness,  in  the  practice  of  law.  One  of 
the  grounds  assigned  for  a  new  trial  was  that  said 
Livingston  had  no  right  under  the  law  to  act  as  coun- 
sel for  the  People  in  said  proceedings,  and  such  objec- 
tion is  again  urged  in  this  court.  The  question  was  not 
raised  until  after  the  trial,  and  cannot  now  be  raised 
for  the  first  time.  If  the  cause  shall  be  again  tried, 
propriety  will  require  that  some  disinterested  and 
qualified  attorney  shall  by  appointment  of  the  court 
conduct  the  case  on  behalf  of  the  People.  Hayner  v. 
People,  213  Bl.  142,  147;  Gilbert  v.  People,  121  lU. 
App.  423,  428. 

The  court  over  objection  admitted  in  evidence  certain 
reports  of  a  committee  of  the  city  council  of  the  city  of 
Bloomington,  and  of  the  grand  jury,  both  to  the  effect 
that  the  charges  made  in  the  circular  letters  against 
Bach  were  in  the  judgment  of  the  members  of  such 
bodies  untrue.  This  was  manifest  error.  The  court 
also  permitted  the  deputy  circuit  clerk  of  McLean 
county  to  read  from  the  records  of  said  court  a  recital 
of  the  return  of  a  former  indictment  against  the  de- 
fendant Mcintosh  for  libel;  also  admitted  in  evidence 
the  records  of  the  police  court  of  the  city  of  Blooming- 
ton  showing  Jthat  the  defendant  Mcintosh  had  been 
tried  upon  the  charge  of  disorderly  conduct,  found 
guilty,  and  fined.  Such  evidence  was  so  palpably  in- 
competent as  not  to  require  the  citation  of  authority. 
The  trial  court  further  erred  in  permitting  the  attor- 
ney representing  the  People  to  cross-examine  the 
defendant  Mcintosh  concerning  other  alleged  miscon- 
duct on  his  part  which  was  wholly  irrelevant  to  the 
issues  on  trial.  We  think  exhibit  **J**  in  connection 
with  the  proof  of  handwriting,  was  competent  as  tend- 
ing to  show  malice  on  the  part  of  Mcintosh. 

Complaint  is  made  of  the  following  instructions 
which  the  court  gave  at  the  instance  of  the  People : 

**6.  In  determining  the  guilt  or  innocence  of  the 
defendants  you  are  to  consider  the  entire  evidence  in 
the  case,  bui  you  are  at  liberty  to  disregard  the  state- 
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ments  of  such  witnesses  (if  any  there  be)  as  have  been 
successfnlly  impeached,  either  by  direct  contradiction 
or  by  proof  of  general  bad  reputation  for  truth  and 
veracity,  unless  the  statements  of  such  witnesses  are 
corroborated  by  other  credible  evidence  in  the  case. 

"7.  If  you  believe  from  the  evidence  beyond  a  rea- 
sonable doubt  that  any  witness  for  the  defense  has 
wilfully  and  knowingly  sworn  falsely  to  any  material 
fact  in  issue,  then  you  have  a  right  to  disregard  his 
entire  testimony  except  wherein  it  is  corroborated  by 
other  credible  evidence  in  the  case. 

**21.  You  are  instructed  that  it  was  not  incum- 
bent upon  the  prosecution  to  prove  that  the  charges 
contained  in  the  pamphlets  are  false,  but  is  the  duty 
of  the  defendants,  if  they  attempt  to  justify  the  libels, 
to  prove  them  to  be  true  by  evidence.*^ 

The  sixth  instruction  is  erroneous  in  that  it  might 
lead  the  jury  to  believe  that  a  witness  can  be  success- 
fully impeached  by  mere  direct  contradiction  of  his 
testimony.  Successfully  to  impeach  a  witness  by  di- 
rect contradiction  it  is  essential  that  the  misstatement  of 
such  witness  shall  have  been  wilful  and  that  it  shall 
have  related  to  a  material  issue  in  the  case.  Beedle 
V.  People,  204  HI.  197;  Godair  v.  Ham  Nat.  Bank,  225 
HI.  572.  The  seventh  instruction  relative  to  impeach- 
ment is  misleading  for  the  reason  that  it  singles  out  the 
witnesses  for  the  defendants.  Had  the  instruction  ap- 
plied to  all  witnesses  in  the  case  alike  it  would  have 
been  proper  to  give  the  same.  Godair  v.  Ham  Nat. 
Bank,  supra.  The  twenty-first  instruction  is  also  bad. 
The  acts  and  declarations  of  one  conspirator  are  only 
binding  on  the  other  where  such  acts  or  declarations 
not  only  pertain  to  but  are  in  furtherance  of  the  com- 
mon object.  Spies  v.  People,  122  111.  15.  The  eight- 
eenth instruction  correctly  stated  the  law.  People  v. 
Fuller,  supra. 

For  the  errors  indicated  the  judgment  of  the  Circuit 
Court  will  be  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 
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niinoiB  Land  &  Loan  Company,  Complainant,  v.  George  B.  ftuigg 
et  al.,  Defendants. 

People  of  the  State  of  Dlinois,  ex  rel.  Illinois  Land  and  Loan 
Company,  Appellee,  v.  George  B.  Qxdgg,  Appellant. 

Gen.  No.  14,435. 

1.  CoNTEMPT-^M^/ien  allegations  of  bill  taken  as  true.  A  party 
before  the  chancellor  for  disregard  and  violation  of  an  injunction 
cannot  exonerate  himself  by  raising  an  issue  upon  the  truth  of  some 
of  the  averments  of  the  bill  whereupon  the  injunction  was  issued 
and  then  predicate  a  lack  of  jurisdiction,  by  the  court,  of  the  sub- 
ject-matter upon  the  theory  that  the  truth  lies  upon  his  side  of  the 
controverted  fact 

2.  Injunctions — when  hill  of  complaint  sufficient.  A  bill  of  com- 
plaint which  is  informal,  recites  evidential  facts  and  is  unneces- 
sarily verbose  is  nevertheless  sufQcient  to  support  an  injunction 
granted  thereon  if  the  evidence  in  effect  and  substantial  require- 
ments authorize  the  issuance  of  such  injunction. 

Bill  for  injunction.  Appeal  from  the  Superior  Court  of  Cook 
county;  the  Hon.  Willabd  M.  McBwen,  Judge,  presiding.  Heard 
in  the  Branch  Appellate  Court  at  the  October  term,  1908.  Affirmed. 
Opinion  filed  October  29,  1909.  Rehearing  denied  November  9, 
1809. 
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John  P.  McDonald  and  George  B.  Quigg,  for  ap- 
pellant; E.  D.  Brandenbebg,  of  counsel. 

Oliveb.  &  Mbcartnet,  for  appellee. 

Mb.  Presiding  Justice  Chytraus  delivered  the  opin- 
ion of  the  court. 

On  December  20,  1906,  the  Illinois  Land  &  Loan 
Company  filed  its  bill  of  complaint  against  appellant 
George  B.  Quigg  and  others.  Complainant  alleges 
therein  title  to  and  possession  of  an  eighty-acre  tract 
of  land.  The  title,  it  is  alleged,  was  acquired  from 
various  sources  by  complainant  ^s  immediate  grantor 
and  subsequently  conveyed  to  complainant.  Eecovery 
of  a  judgment,  on  September  5,  1906,  against  Frank 
and  Joseph  Loux,  two  of  the  defendants,  for  posses- 
sion of  the  property,  in  a  forcible  entry  and  detainer 
suit,  is  also  alleged.  The  bill  further  sets  up  that 
George  B.  Quigg,  Frank  Loux,  Joseph  Loux  and  other 
defendants  are  engaged  in  a  combination  and  con- 
spiracy to  interfere  with  complainant's  peaceable  pos- 
session of  the  land  and  that,  in  pursuance  of  that  con- 
spiracy, some  of  the  defendants,  including  George  B. 
Quigg,  have,  during  a  long  period  of  time,  repeatedly 
entered  upon  the  tract,  with  rifles  and  shotguns  driven 
away  complainant's  custodians  upon  the  tract,  de- 
stroyed stnictures  and  fences  thereupon  and  otherwise 
continuously  and  repeatedly  trespassed  upon  the  prem- 
ises. It  is  also  alleged  that  the  defendants  are  in- 
solvent. Among  other  things  the  bill  prays  that  de- 
fendants may  be  forthwith  and  immediately  restrained 
and  enjoined  from  interfering  with,  hindering  or  ob- 
structing complainant's  possession  and  that  upon  the 
hearing  such  injunction  may  be  made  permanent. 

Immediately  upon  the  filing  of  the  bill,  which  is 
verified,  an  injunction  issued  as  prayed  and  was  served 
upon  some  or  all  of  the  defendants.  Appellant  George 
B.  Quigg  is  one  of  those  upon  whom  the  injunction 
writ  was  then  served.    The  following  day,  December 
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21, 1905,  all  the  defendants  entered  their  appearances. 

Notwithstanding  the  injunction  and  in  defiance 
thereof  some  of  the  defendants,  including  George  B. 
Quigg,  after  knowledge  thereof,  went  upon  said  tract 
of  land  repeatedly  and  interfered  with,  hindered  and 
obstructed  the  complainant  in  its  possession  thereof. 
Some  of  the  defendants  carried  rifles  and  guns  and 
drove  deputy  sheriffis  and  complainant  ^s  representa- 
tives off  the  land  therewith. 

Thereafter,  by  due  procedure  not  questioned,  George 
B.  Qtiigg,  on  September  26,  1907,  was  sentenced  by 
the  chancellor  to  the  county  jail  for  a  period  of  ninety 
days  and  ordered  to  pay  the  sum  of  $500,  as  punish- 
ment for  his  aggravated  contempt  shown  for  the  pro- 
cess of  the  court.  To  reverse  that  order  George  B. 
Quigg  prosecutes  this  appeal. 

The  acts  charged,  which  constitute  the  contumacious 
conduct,  are  not  successfully,  hardly  seriously,  contro- 
verted. The  appellant  and  other  defendants  claim 
that  when  committing  the  acts  they  were  acting  as 
agents  taking  care  of  the  land  for  some  third  i)erson 
who  was  the  owner  of  the  land.  Whether  or  not  they 
acted  for  some  third  party  as  owner  it  was  their  duty 
to  obey  and  show  proper  respect  for  the  injunction 
writ  issued  by  the  court. 

In  Flannery  v.  People,  225  111.  62,  68,  the  Supreme 
Court  held :  **It  is  a  well  known  rule  of  law  that  in  a 
proceeding  for  contempt  in  failing  to  obey  an  order 
of  court  the  respondent  may  question  the  order,  which 
he  is  charged  with  refusing  to  obey,  only  in  so  far  as 
he  can  show  it  to  be  absolutely  void,  and  he  cannot  be 
heard  to  say  that  it  is  merely  erroneous,  however 
flagrant  it  may  appear  to  be.^'  Doubtless  with  this 
principle  of  the  law  in  mind,  appellant  makes  a  three- 
fold attack  upon  the  validity  of  the  injunction  order. 
Three  questions  are  asked  in  appellant's  brief  in  that 
respect:  *'Had  the  court  jurisdiction  of  the  subject- 
matter  r'  *'May  a  court  of  chancery  issue  an  injunc- 
tion without  a  prayer  for  such  process  f  and  *'Was 
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the  proper  affidavit  to  obtain  an  injunction  made  and 
was  it  legally  issued  T ' 

Under  the  first  question  appellant  assumes  the  bill 
of  complaint  is  one  for  an  injunction  restraining  de- 
fendants from  in  any  way  preventing  complainant 
from  acquiring  possession  of  the  land.  Whatever  may 
develop  when  the  merits  are  tried  the  bill  alleges  that 
complainant  is  in  possession.  No  pleading  denying 
the  allegations  of  the  bill  has  been  filed  by  any  of  the 
defendants.  Furthermore,  complainant  sets  up  the 
recovery  of  a  judgment  for  possession  against  two 
of  the  several  defendants  alleged  to  be  conspiring  and 
co-operating  together  to  interfere  with  the  complain- 
ant's possession.  Although  affidavits  have  been  filed 
on  behalf  of  respondent  and  other  defendants,  that, 
in  the  commission  of  their  acts  of  violence  in  disregard 
of  the  injunction,  they  were  acting  as  agents  of  and 
for  and  on  behalf  of  some  third  party  who  is  asserted 
to  be  the  owner  of  the  land,  we  must,  in  the  present 
condition  of  the  pleadings,  take  the  allegations  of  the 
bill  to  be  true.  A  party  before  the  chancellor  for  dis- 
regard and  violation  of  an  injunction  cannot  exonerate 
himself  by  raising  an  issue  upon  the  truth  of  some  of 
the  averments  of  the  bill  whereupon  the  injunction 
was  issued  and  then  predicate  a  lack  of  jurisdiction, 
by  the  court,  of  the  subject-matter  upon  the  theory 
that  the  truth  lies  upon  his  side  of  the  controverted 
fact.  Cragg  v.  Levinson,  238  111.  69,  sustains  the 
theory  of  the  bill  in  the  case  at  bar. 

The  purport  of  the  next  question  is  that  the  bill 
contains  no  prayer  for  a  temporary  injunction.  While 
the  bill  may  not  be  a  model,  either  in  the  body  thereof, 
where  the  recitals  of  evidentiary  facts  are  extremely 
numerous,  or  in  the  prayer  thereof,  which  is  unneces- 
sarily verbose  and  tautological,  we  cannot  regard  the 
bill  as  lacking  in  the  respect  complained  of.  A  little 
more  time  spent  by  counsel  in  the  drafting  thereof 
would  have  saved  much  labor  for  this  court. 
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With  reference  to  the  third  question  we  think  it 
suflBciently  appears  from  the  bill  itself  that  the  rights 
of  complainant,  according  to  the  bill,  would  be  unduly 
prejudiced  unless  an  injunction  issued  inamediately. 
That  being  so,  it  was  unnecessary  to  make  any  show- 
ing of  facts  in  the  affidavit  to  the  bill,  in  that  regard. 
We  do  not  wish  to  be  understood,  however,  as  holding 
that  if  it  did  not  so  appear  in  the  bill  itself  the  lack 
of  the  necessary  showing  in  an  affidavit  would  be  such 
an  error  as  to  make  the  chancellor's  order  a  nullity. 
We  do  not  pass  upon  that  question. 

After  the  argument  upon  these  questions  appellant's 
brief  and  argument  proceeds  saying:  "Counsel  will 
now  touch  upon  the  facts  in  the  case  at  bar."  We 
have  carefully  read  and  considered  the  part  of  the 
brief  and  argument  which  follows  that  statement  and 
find  it  to  be,  in  substance,  an  argument  upon  the  merits 
of  the  main  controversy  raised  by  the  bill.  Appellant 
is  now  not  at  all  concerned  with  the  merits  of  that  con- 
troversy. So  far  as  appellant  is  concerned  the  only 
question  is,  did  he  knowingly  violate  an  injunction  of 
the  court  valid  when  made  and  subsisting  at  the  time 
of  the  violation.  It  is  none  of  appellant's  affair  at  this 
time  whether  the  injunctional  order  was  erroneous  so 
long  as  it  was  valid. 

The  order  of  the  chancellor  questioned  by  this  ap- 
peal will  be  affirmed. 

Affirmed. 


People  of  the  State  of  Illinois,  for  use  of  Minnie  Hill,  AppeUee, 
V.  Ignatz  0.  Schwartz  et  al.  The  Title  Guaranty  &  Trust 
Company,  Appellant. 

Oen.  No.  14,561. 

1.  Measube  of  damages — in  action  upon  constable's  bond.  In  an 
action  upon  a  constable's  bond,  the  measure  of  damage  is  compen- 
sation. The  plaintiff  can  recover  neither  exemplary  nor  punitiye, 
nor  remote,  conjectural  or  speculative  damages. 
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2.  Damages — compensatory,  defined.  In  law,  compensatory  dam- 
ages are  damages  estimated  as  an  equivalent  for  the  injury  in  con- 
tradistinction from  punitive,  exemplary  or  vindictive  damages  which 
are  awarded  by  way  of  punishment  and  as  a  deterrent  to  others. 

3.  Damages — exckd  computation  not  essential.  The  common  law 
does  not  permit  acts  of  one  person  toward  another,  recognized  by  it 
as  wrongs  and  injuries  committed,  to  go  uncompensated  because  of 
the  incapability  of  exact  measurement  thereof  in  money.  In  such 
instances,  it  is  most  peculiarly  the  function  of  the  jury  to  estimate 
the  compensation. 

4.  Bonds — toTio  may  sue  upon  constable's.  A  person  not  a  suitor 
who  has  been  injured  by  the  misconduct  of  a  constable  while  acting 
under  cover  of  his  office,  may  under  the  statute  sue  upon  the  bond 
of  such  official. 

Action  in  debt  Appeal  from  the  Superior  Court  of  Cook  county; 
the  Hon.  Geobob  A.  Dufut,  Judge,  presiding.  Heard  in  the  Branch 
Appellate  Court  at  the  March  term,  1908.  Affirmed.  Opinion  filed 
July  9,  1909.    Rehearing  denied  October  5,  1909. 

Statement  by  the  Court.  This  suit  is  an  action  in 
debt,  upon  a  constable's  bond,  brought  by  appellee,  as 
plaintiff,  against  Ignatz  G.  Schwartz,  a  constable,  and 
the  appellant  company,  his  surety,  as  defendants. 
Schwartz  was  not  served  and  did  not  appear.  The 
trial  court  rendered  judgment  against  the  company 
for  $750,  and  to  reverse  that  judgment  the  company  is 
prosecuting  this  appeal. 

The  bond  is,  among  other  things,  conditioned  that  if 
Schwartz  "shall  faithfully  discharge  the  duties  of  his 
office  as  constable  *  *  then  this  obligation  to  be 
void,  otherwise  to  remain  in  full  force  and  virtue. '^ 

The  Justices'  and  Constables'  Act,  Rev.  Stats.,  chap. 
79,  sec.  9,  provides  that  these  constables'  bonds  are 
for  the  "benefit  of  all  suitors  and  others  who  may  be 
injured  or  aggrieved  by  the  official  acts  or  misconduct" 
of  constables. 

On  November  8, 1905,  as  was  shown  by  the  docket  of 
Robert  M.  Campbell,  a  justice  of  the  peace,  a  judgment 
was  rendered  against  Charles  Hill  for  $20.  It  also 
appears,  from  the  same  docket,  that  an  immediate  ex- 
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ecntion  was  issued,  upon  the  oath  of  the  plaintiff  or 
his  agent. 

Shortly  before  12  o'clock  noon,  on  Friday,  November 
10,  1905,  Schwartz,  with  two  assistants,  came  to  the 
home  of  Mr.  and  Mrs-  Hill,  with  an  execution  upon  this 
judgment.  Schwartz  gave  Mrs.  Hill  a  copy  of  the  exe- 
cution. Indorsed  upon  that  copy  appears  the  follow- 
ing: **By  virtue  of  the  within  I  have  served  a  copy  of 
this  writ  with  notice  to  schedule  within  ten  days  in- 
dorsed thereon,  by  delivering  the  same  to  within-named 
defendant  this  —  day  of ,  190 — • 

I.  G.   SCHWAETZ, 

Constable.'' 
The  following  indorsement  also  appears  thereupon: 
'*Nov.  10—05.    Received  payment  from  Minnie  Hill. 

I.  G.  Schwartz, 
Constable." 
Mrs.  Hill  testified  that  the  constable  had  been  at 
her  home  before  the  occasion  herein  complained  of. 
She  was  alone  at  home  when  he  came  to  collect  the 
judgment,  and  told  him  that  the  home  and  all  the 
furniture  in  it  belonged  to  her.  She  refused  to  let 
him  in  and  also  informed  him  that  the  claim  had  been 
paid  and  that  her  husband,  Mr.  Hill,  had  receipts 
showing  the  payment.  At  the  trial  she  testified  that 
the  home  and  the  furniture  were  hers  before  she  mar- 
ried Mr.  Hill.  Notwithstanding  all  she  said  to  Schwartz, 
he  threatened  to  enter  by  breaking  down  her  door,  if 
it  was  not  opened  for  him.  All  the  entrances  to  the 
house  were  bolted  and  while  Schwartz  was  at  her  front 
door,  endeavoring  to  induce  Mrs.  Hill  to  let  him  in,  his 
two  assistants  in  some  way  pried  open  one  of  the 
windows  in  the  rear  and,  having  by  means  of  that 
window  entered  the  house,  opened  a  rear  door. 
Schwartz  then  went  around  to  that  rear  door  and  he 
also  came  into  the  house.  They  informed  Mrs.  Hill 
they  would  put  out  the  fire  in  the  stove  and  take  the 
stove.  Although  Mrs.  Hill  asked  them  to  wait  until 
she  rould  telephone  her  husband,  they  started  to  take 
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various  articles  and  told  her  that  nnless  she  paid  the 
money  they  would  levy.  They  remained  about  an  hour 
or  an  hour  and  a  half  and,  during  that  time,  Mrs.  Hill's 
children,  Mr.  Hill  and  some  policemen,  who  had  been 
telephoned  for,  came.  In  order  to  get  rid  of  Schwartz 
and  his  assistants,  Mrs.  Hill  went  to  a  neighbor  and 
borrowed  $25.90,  the  amount  they  insisted  upon,  and 
paid  it  to  Schwartz.  Plaintiff's  attorney  admitted 
that  this  money  has  since  been  refunded. 

Louis  Grbbnbebg,  for  appellant. 

Blum  &  Blum,  for  appellee. 

Mr.  Presiding  Justice  Chttraus  delivered  the  opin- 
ion of  the  court. 

Appellant  contends :  That  the  measure  of  damages  is 
the  actual  damages  sustained  and  that  no  punitive 
damages  are  permitted  in  this  action;  that  it  is  in- 
cumbent upon  plaintiff  to  show  the  constable  had  a 
valid  execution  and  to  show  that  the  person  who  came 
to  Mrs.  Hill's  home  and  committed  the  acts  complained 
of  was  the  same  person  as  Schwartz,  one  of  the  obligors 
in  the  bond. 

These  contentions  may  all  be  conceded,  and,  upon 
the  evidence  in  this  record,  we  are  nevertheless  obliged 
to  affirm  the  judgment. 

In  such  case  as  this  the  measure  of  damage  is  com- 
pensation. Plaintiff  can  recover  neither  exemplary 
nor  punitive  nor  remote,  conjectural  or  speculative 
damages.  She  is  limited  in  measure  to  compensation 
and  in  kind  to  actual  damages.  Compensatory  dam- 
ages are  those  allowed  as  a  recompense  for  the  in- 
jury actually  received.  Bouvier's  Law  Die.  Title 
** Damages."  In  law,  compensatory  damages  are  dam- 
ages estimated  as  an  equivalent  for  the  injury  in  con- 
tradistinction from  punitive,  exemplary  or  vindictive 
damages  which  are  awarded  by  way  of  punishment  and 
as  a  deterrent  to  others. 
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In  order  to  entitle  a  party  to  have  damages  esti- 
mated as  an  equivalent  for  the  injury  sustained,  the 
loss  to  be  compensated  need  not  always  be  distinct  and 
definite^  capable  of  exact  description  or  of  exact  meas- 
urement in  dollars  and  cents.  Damages  are,  in  proper 
cases,  allowable  for  injured  feelings,  bodily  pain,  grief 
of  mind,  injury  to  reputation  and  for  other  sufferings 
which  it  would  be  impossible  to  make  subjects  of  exact 
proof  and  computation  in  respect  to  the  amount  of  the 
loss  sustained.  Yet  these  are  not  punitive  damages. 
The  common  law  does  not  permit  acts  of  one  person 
toward  another,  recognized  by  it  as  wrongs  and  in- 
juries committed,  to  go  uncompensated  because  of  the 
incapability  of  exact  measurement  thereof  in  money. 
In  such  instances,  it  is  most  peculiarly  the  function  of 
the  jury  to  estimate  the  compensation.  In  Fidler  v. 
McKinley,  21  111.  308,  an  action  of  assumpsit  for  the 
breach  of  a  contract  of  marriage,  the  court  said  (pp. 
315-16) :  *'In  cases  of  this  character  it  is  almost  im- 
possible to  lay  down  any  rule,  by  which  the  measure 
of  damages  can  be  fixed  with  any  degree  of  precision. 
There  is  no  scale  by  which  such  damages  can  be 
graduated  with  certainty.  They  admit  no  other  test 
than  the  intelligence  of  the  jury,  governed  by  a  sense 
of  justice.  Such  injuries  are  accompanied  with  facts 
and  circumstances,  affording  no  definite  standard  by 
which  such  wrongs  can  be  measured,  and,  from  the 
necessity  of  the  case,  must  be  judged  oif,  and  appreciat- 
ed, by  the  view  that  may  be  taken  of  them  by  impartial 
jurors.  To  the  jury,  therefore,  as  a  favorite  tribunal, 
is  committed  the  exclusive  task  of  examining  these 
facts  and  circumstances,  and  valuing  the  injury,  and 
awarding  compensation  in  the  shape  of  damages.  *  * 
And  [it  is]  not  till  the  result  of  the  deliberation  of  the 
jury  shocks  the  understanding,  and  leaves  no  doubt 
of  their  prejudice  or  passion,  that  courts  find  them- 
selves compelled  to  interpose.'* 

Meagher  v.  Driscoll,  99  Mass.  281,  was  an  action  for 
trespass  to  realty.     The  action  now  before  us  par- 
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takes  of  the  nature  of  such  an  action.  In  that  case  it 
was  contended  that  as  the  action  was  for  trespass  on 
real  estate  the  plaintiff  could  at  all  events  only  recover 
for  the  actual  damages  done  to  such  real  estate.  The 
court  held:  "The  gist  of  the  action  is  the  breaking 
and  entering  of  the  plaintiff's  close.  But  the  circum- 
stances which  accompany  and  give  character  to  a  tres- 
pass may  always  be  shown  either  in  aggravation  or 
mitigation.  He  who  is  guilty  of  a  wilful  trespass,  or 
one  characterized  by  gross  carelessness  and  want  of 
ordinary  attention  to  the  rights  of  another,  is  bound 
to  make  full  compensation.  Under  such  circumstances, 
the  natural  injury  to  the  feelings  of  the  plaintiff  may 
be  taken  into  consideration  in  trespasses  to  real  estate 
as  well  as  in  other  actions  of  tort.  Acts  of  gross  care- 
lessness, as  well  as  those  of  wilful  mischief,  often  in- 
flict a  serious  wound  upon  the  feelings,  when  the  in- 
jury done  to  property  is  comparatively  trifling.  We 
know  of  no  rule  of  law  which  requires  the  mental  suf- 
fering of  the  plaintiff,  or  the  misconduct  of  the  de- 
fendant, to  be  disregarded.  The  damages  in  such  cases 
are  enhanced,  not  because  vindictive  or  exemplary 
damages  are  allowable,  but  because  the  actual  injury 
is  made  greater  by  wantonness. " 

The  case  at  bar  is  an  action  of  debt  and  not  a  tort 
action.  But,  in  this  particular  suit,  that  makes  no 
difference  in  respect  to  the  measure  of  damages  or  kind 
of  damages  allowable,  for  parties  may  contract  for  the 
payment  of  damages  by  any  lawful  measure  and  of 
any  lawful  character,  in  the  event  of  a  breach  of  the 
contract  by  the  contracting  party.  In  1  Sedgwick  on 
Damages  (8th  Ed.),  sec.  45,  this  subject  of  contracting 
to  recover  compensation  for  mental  anguish  is  dis- 
cussed. We  find  there  the  following  language,  with 
reference  to  the  doctrine  of  recovering  damages  for 
mental  anguish  under  a  contract,  quoted  from  a  decis- 
ion: *'The  cases  rest  upon  the  reasonable  doctrine 
that  where  a  person  contracts,  upon  a  sufficient  con- 
sideration, to  do  a  particular  thing,  the  failure  to  do 
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which  may  result  in  anguish  and  distress  of  mind  on 
the  part  of  the  other  contracting  party,  he  is  presumed 
to  have  contracted  with  reference  to  the  payment  of 
damages  of  that  character  in  the  event  such  damages 
accrue  by  reason  of  a  breach  of  the  contract  on  his 
part.''  True,  the  appellant  company  is  but  a  surety 
upon  the  bond  of  the  constable  who  committed  the 
wrong  and  injury;  but  a  surety  is  not  so  favored  in 
the  courts  that  the  plain  and  natural  intent  and  pur- 
pose of  his  or  its  contracts  is  construed  into  nothing. 
The  condition  of  the  bond  here  involved,  whidi  is  an 
official  bond,  is,  in  substance,  that  if  Schwartz  should 
fail  in  faithfully  discharging  the  duties  of  his  office, 
then  a  liability  would  arise.  The  statute  that  requires 
these  bonds  to  be  given  expressly  states  that  they  are 
given  for  the  benefit  of  all  suitors  and  others  who  may 
be  injured  or  aggrieved  by  the  official  acts  or  mis- 
conduct of  the  constable.  As  a  general  proposition  a 
public  official  is  not  liable  to  a  particular  individual 
for  any  wrongful  act  of  omission  or  commission  in  con- 
nection with  his  public  duty  unless  the  act  involves,  also, 
an  individual  wrong  to  such  extent  that  the  particular 
individual  suffers  a  special  and  peculiar  injury  other 
and  different  from  any  suffered  by  the  general  public. 
Gage  V.  Springer,  211  111.  200.  The  office  of  constable 
is  a  public  office  and  a  constable  is  a  public  officer. 
Here,  while  such  officer  and  under  color  of  his  office, 
Schwartz  misconducted  himself  and  acted  unlawfully. 
In  his  obligations  and  duty  as  a  faithful  public  officer 
he  failed,  in  connection  with  the  particular  writ  en- 
trusted to  him,  here  involved.  That  he  is  under  legal 
obligation  to  make  good  the  loss  or  damage  sustained 
no  one  will  deny.  Such  misconduct  and  unlawful  action 
was,  also,  in  breach  of  his  official  bond.  Mrs.  Hill 
suffered  injuries,  special  and  peculiar  to  her,  and  the 
statute  expressly  provides  that  those  not  suitors,  as 
she  was  not,  who  may  be  injured  or  aggrieved  by  the 
*' misconduct"  of  a  constable  shall  be  entitled  to  the 
benefit  of  his  official  bond.    Knowing  the  law  to  be  such, 
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the  appellant  company  executed  this  bond.  We  see  no 
diflScnlty  in  finding  appellant  liable  for  the  misconduct 
and  unlawful  acts  of  the  constable,  Schwartz,  com- 
mitted under  color  of  his  office.  The  liability  embraces 
compensatory,  but  not  punitive,  damages  for  the  in- 
juries Mrs.  Hill  sustained. 

The  rule  which  afifords  the  measure  of  damages  is 
to  be  supplied  by  the  presiding  judge,  the  amount  of 
the  damages  is  a  question  for  the  jury  and,  unless 
the  damages  are  so  excessive  as  to  lead  to  a  conclusion 
of  passion  or  prejudice,  neither  the  presiding  judge 
nor  an  appellate  tribunal  can  rightfully  interfere  with 
their  verdict  in  respect  to  amount.  Here  the  learned 
trial  judge  instructed  the  jury  correctly  as  to  the  meas- 
ure of  damages.  For  an  invasion  of  private  rights  by 
a  public  official,  under  the  circumstances  here  shown, 
a  jury  can  best  determine  the  amount  that  will  com- 
pensate one  who  has  been  both  "  injured '^  and  *' ag- 
grieved" by  the  official  misconduct  of  the  constable. 
We  see  no  reason  for  interfering,  on  account  of  the 
amount  of  the  judgment. 

There  is  ample  evidence  of  the  issuance  of  a  valid 
execution.  The  copy  of  the  execution  given  Mrs.  Hill 
was  given  under  the  Exemption  Act,  chap.  52,  sec.  14, 
Bevised  Statutes,  and  was  given  as  an  official  act. 
The  copy  so  given  was  primary  and  original  evidence 
of  compliance  with  the  statute,  by  the  constable.  Such 
his  official  act  and  the  copy  are  in  evidence  for  all 
purposes,  and  the  contents  of  the  original  execution  is 
thus  proven.  The  evidence  in  the  record  as  to  the 
identity  of  Schwartz  we  regard  as  sufficient. 

Finding  no  error  in  the  proceedings  of  the  trial  court, 
the  judgment  will  be  affirmed. 

Affirmed. 

Mr.  Justice  Mack  took  no  part  in  the  consideration 
of  this  case. 
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Angnit  Waedans,  Plaintiff  in  Error,  v.  Chicago,  Bnrlii^n  & 
Qnincy  Bailroad  Company,  Defendant  in  Error. 

Oen.  No.  14,458. 

NBouoENCB-Mi>/ien  doctrine  res  ipsa  loquitur  does  not  apply.  The 
doctrine  res  ipsa  loquitur  does  not  apply  in  favor  of  a  servant  in- 
jured by  a  gasoline  explosion  which  occurred  upon  a  sleeping  car 
in  which,  with  the  aid  of  a  fellow-servant,  he  was  engaged  in  clean- 
ing the  carpets. 

Action  in  case  for  personal  injuries.  Error  to  the  Superior  Court 
of  Cook  county;  the  Hon.  Robert  W.  Wright,  Judge,  presiding. 
Heard  in  the  Branch  Appellate  Court  at  the  October  term,  1908.  Af- 
firmed.   Opinion  filed  October  29,  1909. 

E.  A.  Meyer,  for  plaintiff  in  error. 

Chester  M.  Dawes  and  Joseph  A.  Connell,  for  de- 
fendant in  error. 

Mr.  Justice  Mack  delivered  the  opinion  of  the  court. 

The  single  question  presented  in  this  case  is  whether 
there  is  any  evidence  that  would  have  justified  a  sub- 
mission of  the  cause  to  the  jury.  The  plaintiff  was 
injured  by  a  gasoline  explosion  that  occurred  on  the 
railroad  sleeping  car  of  the  defendant,  in  which  the 
plaintiff  was  engaged  in  cleaning  the  carpets  with  the 
assistance  of  a  fellow-servant.  The  cleaning  was  per- 
formed, by  direction  of  the  foreman,  with  gasoline, 
but  without  specific  direction  as  to  how  it  should  be 
flone.  There  is  no  evidence  whatsoever  in  the  record 
as  to  how  the  explosion  occurred.  While  the  declara- 
tion states  that  there  was  a  heated  stove  in  the  car 
and  that  the  explosion  was  due  to  the  contact  of  the 
gasoline  with  the  heat  of  the  stove,  there  is  not  a 
word  in  the  testimony  as  to  whether  or  not  the  stove 
was  in  fact  heated.  The  only  testimony  that  in  any 
manner  bears  on  this  point  one  way  or  the  other  is  that 
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the  stove  was  in  a  comer  surrounded  by  screening,  the 
windows  were  open  and  the  car  was  cold. 

The  sole  witnesses  for  the  plaintiflE  were  his  physi- 
cian and  himself.  His  fellow-servant,  though  available, 
was  not  called.  The  plaintiff  testified  that  he  did  not 
know  what  the  fellow-servant,  who  was  also  injured, 
was  doing  at  the  time  of  the  explosion. 

No  evidence  of  any  kind  of  negligence  on  the  part  of 
the  defendant  is  shown.  Under  these  circumstances, 
unfortunate  as  is  the  result  to  the  plaintiff  in  this  class 
of  cases,  without  legislative  provision  changing  the  law 
of  employers'  liability  and  throwing  the  burden  of 
accidents,  with  or  without  neglect,  on  the  business, 
the  courts  must  apply  the  law  as  it  now  is. 

We  find  no  error  in  the  direction  of  a  verdict  for  the 
defendant,  and  the  judgment  must  therefore  be  af- 
firmed. 

Affirmed. 


Harty  Bros,  and  Harty  Co.,  AppeUee,  v.  Samuel  Polakow, 
Appellant. 

Oen.  No.  14,074. 

1.  Pleading — when  recovery  cannot  be  had  under  common 
counts.  An  action  which  is  founded  upon  an  obligation  created  by 
statute  cannot  be  recovered  upon  under  the  common  counts;  the 
declaration  in  such  an  action  must  allege  all  the  essential  elements 
provided  by  the  statute  from  which  such  obligation  arises. 

2.  Judgments — must  conform  to  pleadings.  A  judgment  must 
conform  to  and  be  supported  by  the  pleadings  in  the  cause. 

Assumpsit.  Appeal  from  the  Municipal  Court  of  Chicago;  the 
Hon.  Hehbt  C.  BErruat,  Judge,  presiding.  Heard  In  the  Branch  Ap- 
pellate Court  at  the  October  term,  1909.  Reversed  and  remanded. 
Opinion  filed  October  29,  1909.    Rehearing  denied  November  9,  1909. 
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Max  M.  Gbossm^an,  for  appellant;  H.  J.  Bosenbebo^ 
of  counsel. 

BuLKLBT.  Gbat  &  MoBB,  f  or  appellee. 

Mb.  JusncB  Smith  delivered  the  opinion  of  the 
court. 

The  substantial  facts  of  this  case  are  stated  in  the 
opinion  of  this  court  in  Harty  Bros,  and  Harty  Co.  v. 
Polako'w,  141  HI.  App.  570;  and  in  the  same  case  on  ap- 
peal 237  m.  559,  and  need  not  be  here  repeated. 

The  Supreme  Court  has  disposed  of  three  questions 
involved  in  the  case,  namely  (1),  that  the  Municipal 
Court  had  jurisdiction  to  hear  and  determine  the  cause, 
(2)  that  there  is  an  implied  contract  under  the  mechan- 
ics lien  law  between  the  owner  and  the  subcontractor 
by  which  the  owner,  when  a  subcontractor  has  com- 
plied with  the  requirements  of  the  lien  law  so  as  to 
create  a  lien  in  his  favor,  to  pay  the  subcontractor  all 
such  amounts  as  he  may  be  entitled  to  recover  from 
him  and  under  section  28  of  the  lien  law,  and  (3)  that 
an  action  of  assumpsit  is  the  proper  remedy  on  such 
contract. 

Appellant  Polakow  now  contends  that  there  can  be 
no  recovery  by  appellee  in  this  case  under  the  common 
counts ;  second,  that  the  judgment  in  this  case  is  void ; 
and,  third,  that  under  the  evidence  nothing  was  due 
and  payable  to  the  contractors  at  the  time  this  suit 
was  brought  and,  therefore,  there  can  be  no  recovery 
against  appellant. 

In  the  view  we  take  of  this  case  it  is  unnecessary 
for  us  to  consider  and  determine  but  one  of  these  ques- 
tions, namely,  whether  or  not  there  can  be  a  recovery 
in  this  case  under  the  common  counts  filed.  The  counts 
necessarily  relied  upon  are  for  goods  sold  and  deliver- 
ed, and  for  money  due  and  owing  from  the  defendant 
to  the  plaintiff. 

This  action  is  founded  clearly  upon  an  obligation 
created  by  the  statute — the  implied  contract  raised  by 
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the  statute  on  the  part  of  the  owner  of  the  premises. 
The  declaration  on  such  a  cause  of  action  must  allege 
all  the  essential  elements  provided  by  the  statute  from 
•which  the  obligation  arises.  It  is  said  in  Pace  v. 
Vaughan,  1  Gihn.  30:  "It  is  a  general  rule  in  pleading, 
that  in  an  action  founded  on  a  statute,  the  declaration 
should  show  specially  that  the  case  comes  within  the 
provisions  of  the  statute.  •  •  •  The  defendant 
ought  to  be  notified  particularly  of  the  grounds  of  the 
action.  1  Chitty's  PI.,  405;  6  Comyn's  Dig.,  88;  Cole 
V.  Smith,  4  Johns  194;  Benton  v.  Dale,  1  Cowen  160; 
Livingston  v.  Platner,  ib.  175."  See  also  St.  L.  A.  &  T. 
R.  R.  Co.  V.  Hill,  11  m.  App.  248. 

In  Porter  v.  Drennan,  13  111.  App.  362,  the  court  said, 
referring  to  Hilbom  v.  Artus,  3  Scam.  344:  **We  re- 
gard that  case  as  holding,  that  where  the  liability  is 
created  by  statute,  or  where  it  depends  upon  something 
required  by  the  statute,  the  declaration  must  allege 
that  the  conditions  so  imposed  have  been  performed." 

The  cause  of  action  set  out  in  the  declaration  does 
not  depend  upon  the  mechanic's  lien  law  nor  does  it 
have  any  reference  to  that  statute.  It  is  a  different 
cause  of  action  from  that  recovered  upon,  and  set  out 
in  the  judgment  of  the  court.  This  is  a  violation  of  a 
fundamental  rule  of  pleadings  and  practice,  which  is 
that  a  court  cannot  properly  put  upon  its  record  a 
judgment  which  is  not  a  proper  sequence  to  the  plead- 
ings. A  judgment  must  conform  to  and  be  supported 
by  the  pleadings  in  the  case.  Reynolds  v.  Stockton, 
140  U.  S.  254;  Gutsch  Brew'g  Co.  v.  Fischbeck,  41  111. 
App.  400 ;  Quinn  v.  McMahon,  40  id.  593.  Facts  proved 
but  not  pleaded  will  not  support  the  judgment. 

The  evidence  offered  in  the  record  would  have  been 
excluded  properly  as  not  admissible  under  the  declara- 
tion on  a  motion  to  exclude.  To  have  overruled  such 
a  motion  would  have  been  error.  The  same  point  was 
raised,  on  the  trial  before  the  court  without  a  jnry, 
by  submitting  to  the  court,  to  be  held  as  the  law  gov- 
erning the  disposition  of  the  cause,  proposition  number 
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2,  to  the  effect  that  no  recovery  can  be  had  in  this  case 
under  the  common  counts  against  the  defendant  Pola- 
kow.  The  judgment  in  this  case  is  not  responsive  to 
the  issues  tendered  by  the  pleadings.  These  issues  did 
not  require  the  court  to  jSnd  the  facts  essential  to  enti- 
tle the  plaintiff  to  a  mechanic's  lien  on  the  property 
described  in  the  judgment  and  that  the  plaintiff  had  a 
lien  on  the  property.  Under  proper  pleadings  the 
judgment  required  by  the  statute  Tvould  be  responsive 
to  the  declaration  and  a  proper  sequence  thereto. 

The  trial  court  should  have  held  the  proposition  sub- 
mitted. For  the  error  indicated,  the  judgment  is  re- 
versed and  the  cause  is  remanded. 

Reversed  and  remanded. 


Adolph  Schneider,  Administrator,  Defendant  in  Error,  v.  Chicago 
Terminal  Transfer  Eailroad  Company,  Plaintiff  in  Error. 

Oen.  No.  14,425. 

1.  Tbespassebs — who  upon  railroad  tracks  not.  Persons  upon 
railroad  tracks  at  a  point  which  was  a  thoroughfare  in  general  use 
by  the  public  are  not  trespassers  where  it  appears  not  only  that  the 
company  made  no  effort  either  to  restrict  such  use  to  any  particular 
person  or  classes  of  people  but  that  it  Invited  persons  to  pass  over 
the  same. 

2.  NBOLiGENCfE — When  railroad  company  owes  duty  to  persons 
upon  its  tracks.  A  railroad  company  owes  a  duty  of  care  towards 
those  upon  its  tracks  either  at  its  invitation  or  allurement  Held, 
under  the  evidence  in  this  case,  the  verdict  of  the  Jury  finding  that 
there  was  a  failure  to  exercise  such  care  by  the  company  was  Jus- 
tified by  the  evidence. 

Action  in  case  for  death  caused  by  alleged  wrongful  act  E^ror 
to  Circuit  Court  of  Cook  county;  the  Hon.  Samuel  C.  Stouoh, 
Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at  the 
March  term,  1909.  Aflirmed.  Opinion  filed  July  9,  1909.  Rehearing 
denied  October  5,  1909. 
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Statement  by  the  Court.  This  writ  of  error  is 
prosecuted  to  reverse  a  judgment  of  the  Circuit  Court 
in  favor  of  the  administrator  of  Adolph  Schneider,  Jr., 
deceased,  and  against  the  Chicago  Terminal  Transfer 
Bailroad  Company,  plaintijBf  in  error,  for  $2500. 

It  appears  from  the  record  that  Ewing  avenue  near 
Ninety-fourth  street  in  the  city  of  Chicago  runs  in  a 
northwesterly  and  southeasterly  direction.  Ninety- 
fourth  street  is  not  opened  west  of  Ewing  avenue.  The 
railroad  tracks  of  the  plaintiff  in  error  are  west  of  Ew- 
ing avenue  near  Ninety-fourth  street.  The  tracks  run 
on  a  curve  from  the  northwest  toward  Ewing  avenue 
until  they  reach  a  point  about  250  feet  north  of  Ninety- 
fourth  street,  where  the  tracks  are  about  forty  or  fifty 
feet  west  of  Ewing  avenue.  From  this  point  the  rail- 
road tracks  continue  on  a  curve  in  a  southerly  direc- 
tion. 

About  200  feet  north  of  Ninety-fourth  street  a  pri- 
vate driveway,  leading  from  Ewing  avenue  west  across 
the  railway  tracks  to  the  Hibben  &  Co.  boiler  works 
and  the  Riverside  iron  works  on  the  west  side  of  the 
railroad  tracks,  had  existed  about  seventeen  years. 
This  driveway  where  it  crosses  the  railroad  tracks  is 
planked  about  twelve  feet  wide  for  teams  to  cross  to 
deliver  materials  to  the  boiler  works  and  the  machine 
shop  adjoining.  Still  further  west  is  a  vacant  place 
where  the  boys  played  ball,  and  also  a  coal  yard  on 
the  river.  Many  people  and  teams  daily  crossed  the 
railroad  tracks  over  this  driveway  and  no  attempt 
seems  to  have  been  made  to  stop  them. 

The  deceased  was  five  years  old  at  the  time  of  his 
death.  His  mother  left  him  at  home  in  the  charge  and 
care  of  his  grandmother,  then  sixty-five  years  of  age, 
about  fifteen  or  twenty  minutes  before  the  accident, 
and  the  father  was  at  the  time  working  6ut  on  Lake 
Michigan.  The  mother  left  home  to  obtain  some  wood, 
but  did  not  caution  the  child  about  leaving  home  before 
she  went  away. 
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The  deceased  was  seen  just  before  the  accident  on 
the  west  side  of  the  railroad  tracks  running  east  on 
the  driveway  towards  his  home.  Before  the  accident 
three  cars  were  standing  on  the  railroad  tracks  be- 
tween the  crossing  in  question  and  Ninety- fourth  street. 
A  locomotive  was  attached  to  a  number  of  other  cars 
and,  without  warning  of  any  kind,  pushed  the  cars  at- 
tached to  it  against  the  three  cars  above  mentioned, 
in  order  to  couple  on  to  them,  and  in  "doing  so  moved 
the  three  cars  several  feet.  The  car  next  to  the  cross- 
ing struck  the  deceased  and  he  was  found  pinned  down 
by  the  car  wheel  from  a  foot  to  two  feet  from  the  south 
end  of  the  planking. 

An  action  was  brought  by  the  administrator  against 
plaintiff  in  error  for  negligence  in  causing  the  death. 
On  the  trial,  at  the  close  of  plaintiff  ^s  evidence,  the 
defendant  submitted  a  motion  in  writing  for  a  peremp- 
tory instruction  for  the  defendant.  This  motion  was 
denied,  and  the  case  was  submitted  to  the  jury  on  the 
plaintiff's  evidence,  the  defendant  offering  no  evi- 
dence. The  jury  returned  a  verdict  for  the  plaintiff 
for  $2500.  After  overruling  a  motion  for  a  new  trial, 
and  a  motion  in  arrest  of  judgment,  the  court  entered 
judgment  on  the  verdict. 

Jessie  B.  Babton,  for  plaintiff  in  error. 

Mason  &  Mason,  for  defendant  in  error. 

Mr.  Justice  Smith  delivered  the  opinion  of  the 
court. 

The  main  contention  of  plaintiff  in  error  is  that  the 
decedent  was  a  trespasser,  or  at  most  a  licensee,  and 
under  the  declaration,  which  did  not  aver  wantonness 
or  wilfulness  in  injuring  him,  there  could  be  no  recov- 
ery. In  support  of  this  proposition  the  following  cases 
are  cited:  Wabash  E.  B.  Co.  v.  Jones,  163  111.  167;  I. 
C.  R.  R.  Co.  V.  Eicher,  202  id.  556 ;  Bartlett  v.  Wabash, 
R.  R.  Co.,  220  id.  163;  Thompson  v.  C.  C.  C.  &  St.  L. 
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Ry.  Co.,  226  id.  542,  and  certain  Appellate  Court  de- 
cisions. In  these  cases  it  was  held  that,  **A  railroad 
company  o*wes  no  duty  to  a  person  walkipg  along  its 
tracks  without  its  invitation,  either  expressed  or  im- 
plied, except  to  refrain  from  wantonly  or  wilfully  in- 
juring him,  and  to  use  reasonable  care  to  avoid  injury 
to  him  after  he  is  discovered  to  be  in  peril ;  and  it  makes 
no  difference  in  that  respect  whether  he  is  a  trespasser, 
a  mere  licensee  or  one  who  is  on  the  tracks  by  mere 
sufferance,  without  objection  of  the  company.  ^^ 

The  facts  of  this  case,  however,  differ  very  material- 
ly from  the  facts  in  the  cases  cited ;  and  in  our  opinion 
they  raised  a  duty  on  the  part  of  plaintiff  in  error  to- 
ward the  decedent  in  the  operation  of  its  railroad  at 
the  crossing  in  question  quite  different  from  that  which 
a  railroad  company  owes  to  a  person  walking  along  its 
tracks  without  its  invitation,  either  expressed  or  im- 
plied. 

The  evidence  in  this  record  shows  that  the  crossing 
in  question  was  used  as  a  driveway  for  those  doing 
business  with  the  manufacturing  plants  west  of  the 
railroad.  The  employes  of  those  industries  and  the 
Great  Lakes  Dredging  Company  and  the  local  public 
generally  in  that  neighborhood  used  the  crossing  as  a 
foot  passageway  from  Ewing  avenue  on  the  east  of  the 
railroad  across  the  railroad  tracks  to  the  plants  men- 
tioned. At  certain  seasons  of  the  year,  also,  boys  and 
young  men  crossed  at  this  place  to  reach  a  ball  ground 
west  of  the  railroad  tracks.  Altogether  it  appears  that 
large  numbers  of  people  used  this  crossing  daily.  As 
one  witness  states  it,  **I  have  seen  thousands  of  people 
besides  teams  and  wagons  cross  there.  ^^  From  the  un- 
disputed testimony  we  think  the  jury  was  warranted 
in  reaching  the  conclusion  that  it  was  a  thoroughfare  of 
general  use  by  the  public,  and  that  not  only  no  effort 
to  restrict  its  use  to  any  particular  persons  or  classes 
of  people  was  made  by  the  plaintiff  in  error,  but  that 
it  invited  persons  to  pass  over  its  property.  The  evi- 
dence shows  that  it  had  been  so  used  for  sixteen  or 
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seventeen  years ;  that  it  was  not  a  casual  or  occasional 
passageway^  but  that  it  was  a  prepared  crossing,  plank- 
ed for  a  wagon  way,  and  that  it  was  used  by  teams  and 
people  on  foot  at  the  same  time,  those  on  foot  walking 
at  the  sides  of  the  planked  driveway. 

The  decedent  had  been  playing  with  other  boys  west 
of  the  railroad  tracks,  and  was  seen  just  before  the  ac- 
cident running  toward  his  home  in  the  direction  of  the 
planking  across  the  railroad  tracks.  As  he  approached 
the  crossing,  there  were  some  unattached  cars  standing 
just  south  of  the  crossing.  The  train  of  plaintiff  in 
error  at  this  moment  approached  the  crossing  around 
a  curve  and  without  any  notice  by  bell,  whistle,  gates, 
flagman  or  switchman,  and  with  the  locomotive  some 
twelve  or  fourteen  car  lengths  away  and  on  a  curve, 
bumped  against  the  standing  cars  for  the  purpose  of 
making  a  coupling,  and  knocked  the  boy  down  and  kill- 
ed him. 

**The  books  draw  a  distinction  between  cases  where 
there  is  a  mere  naked  license  or  permission  to  enter 
upon  or  pass  over  an  estate,  and  cases  where  the  owner 
or  occupant  holds  out  any  enticement,  allurement  or 
inducement  to  persons  to  enter  upon  or  pass  over  his 
property.'^  L.  S.  &  M.  S.  By.  Co.  v.  Bodemer,  139  Bl. 
596;  Sweeney  v.  Old  Colony  &  N.  B.  B,  Co.,  10  Allen, 
368. 

We  think  that  under  the  circumstances  disclosed  by 
the  evidence  the  jury  were  warranted  in  finding  that  by 
the  planking  placed  on  its  right  of  way,  and  by  the  un- 
restricted use  of  the  crossing  by  the  public  which  the 
plaintiff  in  error  permitted,  it  directly  or  by  implica- 
tion induced  persons  to  enter  on  and  pass  over  its 
tracks  at  this  crossing.  This  was  a  question  for  the 
jury,  and  if  the  plaintiff  in  error  did  so  invite  or  induce 
persons  to  enter  on  and  pass  over  its  right  of  way,  it 
thereby  assumed  an  obligation  that  its  premises  were 
in  a  safe  condition  suitable  for  such  use,  and  for  a 
breach  of  this  obligation  it  is  liable  in  damages.  A 
dangerous  place  at  this  crossing  was  thereby  created, 
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which  was  well  known  to  plaintiff  in  error  ^s  servants, 
and  it  existed  at  the  time  of  the  accident.  As  said  in 
C.  &  A.  R.  R.  Co.  V.  Dillon,  123  HI.  570,  at  page  579: 
**  Without  regard  to  the  statute,  it  is  the  duty  of  those 
having  charge  of  trains  to  give  notice  of  their  approach 
at  all  points  of  known  or  reasonably  apprehended  dan- 
ger. This  is  almost  universally  done  by  the  ringing  of 
a  bell  or  sounding  of  the  whistle,  and  frequently  both. 
In  exceptional  cases,  where  the  highest  degree  of  care 
is  deemed  advisable,  flagging  is  resorted  to." 

In  C.  &  A.  R.  R.  Co.  v.  Sanders,  55  111.  App.  87,  the 
action  was  for  personal  injuries  caused  by  a  train  at 
a  private  farm  crossing.  The  court  said  at  page  92 : 
**This  crossing  had  been  long  established  and  the  track 
so  cut  the  farm  as  to  make  its  use  necessarily  frequent. 
Appellant  therefore  had  notice  that  it  might  be  in  use 
at  any  time  of  a  working  day,  especially  as  against  a 
wild  train.  From  the  fact  that  the  statute  did  not  ex- 
pressly require  it  to  whistle  or  ring  for  a  private  cross- 
ing as  it  did  for  a  public  highway,  it  would  not  follow 
that  the  circumstances  of  a  particular  occasion  might 
not.  Notwithstanding  the  statute,  reasonable  notice 
of  the  approach  of  a  train  should  be  given  at  all  points 
of  known  or  reasonably  apprehended  danger,  and  the 
means  by  which  it  is  usually  given  are  the  bell,  the 
whistle  or  the  flagman." 

In  our  opinion  the  circumstances  in  this  case  were 
sufficient  to  make  it  a  fair  question  for  the  jury  wheth- 
er the  servants  of  plaintiff  in  error  in  charge  of  the 
train  did  or  did  not  fail  to  use  such  care  on  their  part 
as  the  law  required  of  them  to  avoid  the  injury  inflict- 
ed upon  decedent,  causing  his  death.  The  evidence 
tended  to  show  that  no  notice  of  any  kind  was  given  by 
them,  and  no  measures  were  adopted  to  avoid  the  in- 
jury. The  motion  to  instruct  the  jury  to  find  for  the 
plaintiff  in  error  was  therefore  properly  denied. 

It  is  suggested  rather  than  argued  on  behalf  of  plain- 
tiff in  error  that  the  negligence  of  the  parents  of  the 
decedent  contributed  directly  to  produce  the  injury, 
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and  that  therefore  there  can  be  no  recovery.  On  the 
evidence  in  this  record  the  verdict  of  the  jury  must  be 
regarded  as  final  upon  that  question. 

In  our  opinion  the  original  declaration  stated  a  cause 
of  action,  though  imperfectly.  The  amendments  do  not 
state  a  different  cause  of  action.  The  abstract  of  rec- 
ord shows  no  action  or  ruling  of  the  court  on  the  plea 
of  Statutes  of  Limitation.  No  question  on  the  plea  is 
before  us. 

Finding  no  error  in  the  record,  the  Judgment  of  the 
Circuit  Court  is  afl&rmed. 

Affirmed. 

Mr.  Justice  Mack  took  no  part  in  the  consideration 
of  this  case. 


Annie  CHem,  Administratrix,  Plaintiff  in  Error,  v.  Chioago  City 
Bailway  Company,  Defendant  in  Error. 

Oen.  No.  14,430. 

1.  C0T7TBIBUT0BT  locGLioENCE-^ioTten  Question  Of  UitD.  The  ques- 
tion of  contributory  negligence  becomes  one  of  law  for  the  court 
only  where  from  the  facts  admitted  or  concluslyely  proven  there  is 
no  reasonable  chance  that  reasonable  minds  would  reach  different 
conclusions  as  to  negligence. 

2.  CoNTBisnTOBT  NEOLioBNCE — whcn  pevgon  $eeking  to  cro$8  in 
front  of  street  oar  guilty  of.  A  person  who  sees  the  approach  of  a 
street  car  and  deliberately  seeks  by  running  to  pass  in  front  thereof, 
if  injured  is  barred  of  recovery  by  his  contributory  negligence. 

3.  CoNTBiBUTOBT  NEGLIGENCE — effect  of,  to  iKir  recovery.  Not- 
withstanding a  defendant  may  have  been  guilty  of  negligence,  the 
plalntifP  cannot  recover  if  he  was  not  in  the  exercise  of  ordinary 
care  for  his  own  safety. 

4.  AppEiiLs  AND  EBBOBS — fohen  Ordinance  no  part  of  record.  An 
ordinance  contained  in  the  transcript  but  not  set  forth  in  or  prop- 
erly made  a  part  of  the  bill  of  exceptions,  is  not  a  part  of  the 
record  and  will  not  be  considered  on  review. 

5.  Appeals  and  ebbobs — effect  of  absence  of  exception.  A  ruling 
of  the  trial  court  not  excepted  to  is  not  subject  to  review  upon 
appeal. 
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Action  In  case  for  death  caused  by  alleged  wrongful  act.  Error 
to  the  Circuit  Court  of  Cook  County;  the  Hon.  Juuan  W.  Mack, 
Judge,  presiding.  Heard  In  the  Branch  Appellate  Court  at  the  Oc- 
tober term,  1908.    Affirmed.    Opinion  filed  October  29,  1909. 

C.  S.  O'Meaba^  for  plaintiff  in  error. 

John  E.  Kehoe  and  C.  Le  Eoy  Beown,  for  defend- 
ant in  error;  John  R.  Harrington,  of  counsel. 

Mr.  Justice  Smith  delivered  the  opinion  of  the  court." 

The  questions  presented  on  this  record  are  whether 
the  trial  court  erred  in  its  rulings  on  evidence  or  in  di- 
recting a  verdict  of  not  guilty  at  the  close  of  plaintijff 's 
evidence,  in  an  action  on  the  case  for  negligence. 

The  evidence  shows  that  plaintiff's  intestate  was 
killed  at  the  intersection  of  Fifty-first  street  and  Union 
avenue  in  the  city  of  Chicago,  by  a  street  car  operated 
by  defendant  in  error,  on  the  night  of  September  4, 
1903.  The  night  was  dark,  and  there  were  no  lights 
or  street  lamps  of  any  kind  at  the  crossing.  A  person 
could  be  seen  only  a  few  feet  away.  The  deceased  had 
been  visiting  Deyo,  a  saloonkeeper,  in  his  saloon  at  the 
southeast  comer  of  the  streets  named.  It  was  a  few 
minutes  after  twelve  o'clock  at  night  and  the  last  street 
car  of  defendant  in  error  going  west  was  about  due. 
O'Hem,  the  deceased,  said  he  wanted  to  take  the  last 
car  home  and  left  the  saloon  to  take  this  car.  Deyo 
accompanied  him  to  the  sidewalk  in  front  of  the  saloon 
on  Union  avenue.  They  stood  there  conversing  for  a 
few  minutes  when  they  heard  the  bell  of  the  car. 
O'Hern  said  to  Deyo,  "Here  comes  my  car;"  and  Deyo 
replied, ' '  That  is  the  last  car,  John. ' '  0  'Hem  left  De- 
yo and  started  to  go  to  a  point  on  the  west  side  of 
Union  avenue  and  north  of  the  north  or  westbound 
track. 
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There  were  two  car  tracks  on  Fifty-first  street; 
which  runs  east  and* west.  O'Hem  started  with  a  "lit- 
tle hop,  skip  and  jump,^'  according  to  Deyo's  testimony, 
but  later  when  the  car  was  getting  near  to  him  Deyo  no- 
ticed he  was  walking,  and  fearing  he  was  not  going  to 
get  across  the  track,  Deyo  called  out  to  him,  ''Look  out, 
John. ' '  0  'Hern  then  ' '  started  to  go  a  little  faster,  and 
tried  to  hurry  across  it,  but  it  caught  him  before  he  got 
across.'' 

T\Tiile  O'Hem  and  Deyo  were  standing  on  the  side- 
walk, the*  witness  Fagan  passed  east  on  Fifty-first 
street.  Fagan  was  acquainted  with  O'Hem  and  spoke 
to  him  as  he  passed  him.  As  he  was  leaving  he  heard 
O'Hem  make  the  remark,  "Here  comes  my  car."  Fa- 
gan passed  on  east  on  the  south  side  of  Fifty-first 
street,  and  noticed  the  car  coming  near  Sherman  street, 
a  short  block  or  half  a  block  east  of  Union  avenue.  Fa- 
gan says  he  heard  Deyo  say:  "Hte  won't  catch  that, 
he  won't  make  it,  or  something  to  that  effect."  Fagan 
thereupon  turned  around  and  saw  O'Hem  running. 
He  had  crossed  the  south  track  and  was  on  the  north 
track  about  fifteen  feet  east  of  the  crosswalk  when  the 
car  struck  him.  The  car  was  stopped  with  its  front  end 
about  thirty  feet  west  of  the  crosswalk. 

Both  of  these  witnesses  testified  that  the  car  was 
lighted  and  that  its  headlight  was  burning,  Deyo  saw 
the  reflection  of  the  light  on  the  rails  of  the  track.  The 
car  was  running  fast,  the  estimated  speed  being  about  i 

fifteen  or  sixteen  miles  an  hour.    It  was  a  small  open  | 

summer  car,  and  its  rattling  was  plainly  heard  as  it  | 

moved.  i 

The  main  argument  in  support  of  the  errors  assigned  ' 

is  devoted  to  the  proposition  that  the  court  erred  in 
directing  a  verdict  of  not  guilty. 

In  passing  upon  this  question  we  must  assume  the 
evidence  offered  on  behalf  of  the  plaintiff,  with  all  rea- 
sonable inferences  in  favor  of  the  plaintiff  to  be  drawn 
from  it,  are  true.  The  evidence  itself  is  consistent,  un- 
contradictory  and  clear.    The  inferences  to  be  drawn 
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from  it  are  therefore  more  obvious  and  conclusive  and, 
it  may  be  said,  we  think,  that  all  doubt  as  to  the  ulti- 
mate facts  proven  is  eliminated. 

The  declaration  and  each  count  thereof  alleges,  as 
the  law  requires,  that  plaintiff's  intestate  was  in  the 
exercise  of  due  care  for  his  own  safety.  This  is  an  es- 
sential averment  of  the  declaration  and  must  be  proved 
on  the  trial  in  order  to  justify  a  recovery.  This  proof 
need  not  be  made  by  direct  evidence,  but  if  it  can  be 
inferred  from  any  proof  made  in  the  case  that  O'Hem 
was  exercising  due  care  for  his  own  safety,  the  ques- 
tion of  contributory  negligence  was  a  question  of  fact 
for  the  jury,  and  not  a  question  of  law  for  the  court. 
In  actions  of  this  character  the  question  of  contribu- 
tory negligence  on  the  part  of  the  plaintiff,  or  plain- 
tiff's intestate,  becomes  a  question  of  law  for  the  court 
only  where  from  the  facts  admitted  or  conclusively 
proven,  there  is  no  reasonable  chance  that  reasonable 
minds  would  reach  different  conclusions  as  to  negli- 
gence. Heimann  v.Kinnare,  190  111.  156 ;  Cicero  &  P.  St. 
Ry.  Co.  V.  Meixner,  160  id.  320;  T.  H.  &  I.  B.  R  Co.  v. 
Voelker,  129  id.  540.  The  rule  is  otherwise  stated  in 
Chicago  &  Joliet  Ry.  Co.  v.  Wanic,  230  id.  530,  as  fol- 
lows :  **The  question  of  contributory  negligence  is  ordi- 
narily one  of  fact  for  the  jury,  and  only  becomes  onef  of 
law  where  the  undisputed  evidence  establishes  that  the 
injury  resulted  from  the  negligence  of  the  injured 
party.  If  there  may  be  a  difference  of  opinion  on  the 
question  so  that  reasonable  minds  will  arrive  at  dif- 
ferent conclusions,  then  it  is  a  question  of  fact  for  the 
jury.    (Chicago  City  Ry.  Co.  v.  Nelson,  215  111.  436.)'' 

We  think  that  all  reasonable  minds  would  conclude 
from  the  evidence  in  this  case  that  O'Hem  knew  that 
the  car  which  struck  him  and  caused  his  death  was 
coming.  The  taking  of  that  car  had  been  a  matter  of 
special  consideration  and  mention  by  him  before  the 
accident.  He  knew  it  was  the  last  car  for  him  to  take 
that  night  to  go  to  his  home,  and  he  knew  that  it  start- 
ed from  Wallace  street  a  short  distance  east  of  Union 
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avenue.  When  the  sounding  of  the  gong  signalled  its 
approach  he  expressly  announced  to  Deyo  and  Fagan 
that  it  was  coming,  and  immediately  started  in  haste 
to  reach  the  place  where  he  must  take  it  before  the  car 
should  arrive  there.  As  he  traveled  the  eighty  or  nine- 
ty feet  from  the  point  where  he  started  to  the  place 
where  the  car  struck  him,  he  had  an  unobstructed  view 
of  the  car  with  its  lights.  The  movement  of  the  car 
made  a  loud  rattling  noise.  The  car  was  therefore  plain- 
ly to  be  seen  by  him  and  heard  by  him.  Reasonable 
men  can  reach  only  one  conclusion  that  before  he  turn- 
ed north  and  stepped  upon  the  north  or  westbound 
track  he  must  have  known  of  its  close  proximity  to 
him  not  only  from  the  above  facts  but  from  the  warn- 
ing shouted  to  him  by  Deyo.  This  inference  is  further 
warranted  by  the  fact  that  he  quickened  his  gait  from 
a  fast  walk  to  a  run  at  this  point.  That  he  knowingly 
incurred  the  danger  of  being  struck  by  the  car  when  he 
dashed  in  front  of  it,  is  the  only  inference  from  the 
facts  proven,  whatever  may  have  been  his  hopes  of 
reaching  a  place  of  safety  on  the  other  side  of  the  track. 
The  only  inference,  in  our  opinion,  which  can  be  drawn 
from  this  evidence  is  that  O'Hern  was  guilty  of  a  fail- 
ure to  exercise  ordinary  care  for  his  own  safety. 

The  evidence  fails  to  show,  or  to  give  the  slightest 
foundation  for  the  inference,  that  during  the  time  that 
O'Hern  was  traversing  the  eighty  or  ninety  feet  alone: 
the  south  track  and  then  over  upon  the  north  track, 
with  the  knowledge  that  the  car  was  approaching,  he 
took  any  precaution  to  learn  how  near  the  car  was  to 
him  before  he  tried  to  cross  the  north  or  westbound 
track  on  which  the  car  was  running.  This  was  contrib- 
utory negligence  because  there  were  no  circumstances 
which  excused  his  failure  to  look  at  that  time.  It  is 
quite  likely  that  O'Hern  thought  that  he  could  cross 
the  track  ahead  of  the  car  in  his  desire  to  air^rx  the  car 
and  ride  to  his  home  on  it.  His  act,  however,  is  to  be 
judged,  not  by  what  was  running  in  his  mind,  but  by 
what  he  knew,  and  therefore  had  reason  to  expect;  and 
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SO  considered,  it  is  apparent  he  did  not  exercise  ordi- 
nary care,  but  was  guilty  of  contributory  negligence. 
Illinois  Cent.  R.  E.  Co.  v.  James,  67  HI.  App.  649.  Tak- 
ing the  most  favorable  view  of  the  evidence  for  the 
plaintiff,  thg  indisputable  facts  remain  that  O'Hiem 
knowingly  and  negligently  undertook  to  cross  the  track 
in  front  of  the  car  and  was  struck  by  it  in  the  attempt, 
and  these  facts  preclude  a  recovery.  We  think  that 
deceased  ^^was  so  clearly  and  palpably  negligent  that 
all  reasonable  minds  would  so  pronounce  it  without 
hesitation  or  dissent.  In  such  cases  the  court  may  so 
pronounce  it  as  a  matter  of  law  by  instructions  to  the 
jury.^^  Hoehn  v.  C.  P.  &  St.  L.  Ry  Co.,  152  111.  223-229; 
Lake  St.  Elevated  R.  R.  Co.  v.  Gormley,  108  111.  App. 
59;  Lee  v.  Chicago  City'Ry.  Co.,  127  id.  511. 

Savage  v.  Chicago  &  Joliet  Elec.  Ry.  Co.,  238  111.  392, 
is  cited  on  behalf  of  plaintiff  in  error  and  relied  upon, 
to  the  effect  that  under  the  circumstances  and  facts  of 
that  case  /the  court  could  not  say,  as  a  matter  of  law, 
that  the  deceased  was  guilty  of  negligence,  and  that 
the  case  at^bar  is  similar  in  all  respects  to  that  case. 
We  see  clear  distinctions  between  that  case  and  this, 
although  some  of  the  facts  in  the  cases  are  similar;  and 
we  do  not  think  it  is  an  authority  for  the  contention 
that  the  contributory  negligence  of  the  deceased  in  this 
case  was  a  guestion  for  the  jury. 

It  may  be  conceded  that  there  is  evidence  tending 
to  show  that  defendant  in  error  was  operating  its  car 
negligently.  But  this  fact,  if  it  be  a  fact,  does  not  re- 
lieve the  plaintiff  in  the  case  from  proving  the  exercise 
of  due  care  on  the  part  of  deceased,  as  averred  in  the 
declaration,  nor  does  it  affect  in  any  way  th^t  question. 

It  is  urged  that  the  trial  court  erred  in  excluding 
the  testimony  of  Deyo  to  the  effect  that  the  car  was  go- 
ing at  full  speed;  and  Chicago  City  Ry.  Co.  v.  McDon- 
ough,  221  m.  69,  is  cited  in  support  of  the  contention. 
We  do  not  understand  that  the  McDonough  case  holds 
that  such  evidence  is  admissible.  It  holds  rather  that 
under  the  state  of  the  evidence  in  that  case  it  was  not 
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reversible  error  to  aximit  the  evidence,  other  witnesses 
having  testified  more  specifically  as  to  the  speed  of  the 
car.  But  whether  the  ruling  was  erroneous  or  not,  the 
witness  was  asked  immediately  afterwards  to  state 
how  fast  the  car  was  going  and  answered,  **I  don't 
know,  I  should  judge  the  car  was  going  fifteen  or  six- 
teen miles  an  hour,"  and  this  testimony  was  allowed  to 
stand.  In  our  opinion,  there  was  no  reversible  error  in 
excluding  the  testimony. 

The  court  excluded  a  city  ordinance  requiring  street 
cars  to  stop  at  street  intersections,  and  the  ruling  is 
claimed  toj^e  erroneous.  In  the  first  place,  the  bill  of 
exceptions  does  not  contain  the  ordinance  or  any  state- 
ment of  its  substance.  We  find  attached  to  the  record 
what  purports  to  be  sections  of  an  ordinance  marked 
^^Plaintiff's  Ex.  B.  for  identification."  This  is  not  at- 
tached to  the  bill  of  exceptions,  except  that  the  original 
bill  of  exceptions  is  made  a  part  of  the  record  by  stipu- 
lation and  a  certified  copy  of  these  sections  is  attached 
to  the  record.  This  is  pot  sufiicient  to  make  it  a  part 
of  the  record.  City  of  Chicago  v.  South  P.  Comm'rs., 
169  111.  387.  But  waiving  that  point,  and  considering 
the  copy  of  the  sections  as  properly  in  the  bill  of  ex- 
ceptions and  a  part  of  the  record,  no  exception  was  pre- 
served to  the  ruling  of  the  court  excluding  the  ordi- 
nance, and  therefore  no  question  is  presented  for  re- 
view in  this  court.  Chicago  Great  Western  By.  Co.  v. 
Mohan,  187  111.  281 ;  McGuire  v.  Gilbert,  180  id.  96.  We 
do  not  mean  by  this  to  intimate  that  there  was  any  er- 
ror in  excluding  the  evidence. 

Finding  no  error  in  the  record  the  judgment  is  af- 
firmed. 

Affirmed. 

Mr.  Justice  Mack  took  no  part  in  the  decision  of  this 
case. 
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Anna  H.  Trenchard,  Defendant  in  Error  v.  Joseph  Trenchard, 
Flaintilf  in  Error. 

Oen.  No.  14,531. 

1.  DivoBCE — when  aUegationa  of  extreme  and  repeated  cruelty 
sufficient.  Held,  that  the  ayerments  of  the  bill  of  complaint  in 
this  case  were  true  and  warranted  a  decree  of  divorce  upon  the 
ground  of  extreme  and  repeated  cruelty. 

2.  DivoBCE — when  findings  sustain  decree.  If  a  decree  finds  that 
one  of  the  specific  statutory  grounds  for  divorce  has  been  proved, 
it  is  sufficient. 

3.  PLEA.DING — when  replication  waived.  If  the  parties  proceed 
to  a  hearing  and  testimony  is  taken  without  objection,  they  will 
be  deemed  to  have  waived  the  filing  of  a  replication  which  is  a 
mere  formal  pleading  averring  the  truth  of  the  allegations  of  the 
bill,  and  denying  the  truth  of  those  of  the  answer. 

Divorce.  Error  to  the  Circuit  Court  of  Cook  county;  the  Hon. 
Mebutt  W.  Pincknet,  Judge,  presiding.  Heard  in  the  Branch  Ap- 
pellate Court  at  the  March  term,  1908.  Affirmed.  Opinion  filed 
October  29,  1909. 

Matthew  P.  Brady,  for  plaintijff  in  error. 
Albert  H.  Meads,  for  defendant  in  error. 

Mb.  Justice  Smith  delivered  the  opinion  of  the 
court. 

On  July  25, 1907,  defendant  in  error,  Anna  M.  Tren- 
chard, filed  her  bill  against  plaintiff  in  error,  Joseph 
M.  Trenchard,  in  the  Circuit  Court,  for  a  divorce  on  the 
ground  of  extreme  and  repeated  cruelty,  specifying 
the  acts  of  cruelty. 

Plaintiff  in  error  answered  the  bill,  admitting  the 
allegations  as  to  residence  in  the  county  and  State,  the 
marriage  and  the  birth  of  the  child,  but  denying  each 
and  every  specific  act  of  cruelty  set  up  in  the  bill.  No 
replication  was  filed. 

October  27,  1907,  the  cause  was  heard  upon  the  bill 
and  answer  and  testimony  taken  in  open  court,  and  a 
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decree  was  entered  finding  *'that  the  defendant  has 
been  guilty  of  extreme  and  repeated  cruelty  as  charged 
in  the  complainant's  bill  of  complaint,*'  and  adjudges 
and  decrees  a  divorce. 

No  certificate  of  evidence  was  filed  in  the  case. 

Plaintiff  in  error  contends  that  the  decree  should  be 
reversed  because  the  case  stated  in  the  bill  does  not 
warrant  the  decree.  We  think  the  averments  of  the  bill, 
if  true,  warrant  the  decree.  Sharp  v.  Sharp,  116  111. 
509;  Ward  v.  Ward,  103  id.  477. 

The  second  ground  of  error  for  which  it  is  contended 
that  the  decree  should  be  reversed  is  that  the  cause  hav- 
ing been  heard  on  the  bill  and  answer,  without  replica- 
tion, and  all  the  allegations  of  fact  being  clearly  and 
unequivocajly  denied  by  the  answer,  the  allegations  of 
the  bill  are  to  be  taken  as  disproved,  and  therefore 
the  decree  is  manifestly  wrong. 

The  answer  to  this  contention  is  that  the  cause  was 
not  set  down  for  hearing  on  the  bill  and  answer,  but,  it 
appears  from  the  decree  itself  that  testimony  was 
heard  in  open  court  in  support  of  the  bill.  The  bill 
expressly  waived  answer  under  oath,  and  the  answer 
must  be  considered  as  a  mere  pleading  for  the  purpose 
of  joining  issue  on  the  allegations  of  the  bill.  If  the 
parties  proceed  to  a  hearing  and  testimony  is  taken 
without  objection,  they  will  be  deemed  to  have  waived 
the  filing  of  a  replication  which  is  a  mere  formal  plead- 
ing averring  the  truth  of  the  allegations  of  the  bill,  and 
denying  the  truth  of  those  of  the  answer.  Jameson  v. 
Conway,  10  111.  227,  230;  Durham  v.  Mulkey,  59  111.  91 ; 
Chambers  v.  Rowe,  36  id.  171;  Jones  v.  Neely,  72  id. 
449;  Unity  Co.  v.  Equitable  Trust,  204  id.  595.' 

It  is  further  contended  that  the  decree  is  not  sup- 
ported by  evidence  preserved  in  the  record  by  a  certifi- 
cate of  the  evidence  given  at  the  hearing,  nor  by  spe- 
cific findings  of  facts  in  the  decree,  proved  on  the  hear- 
ing, and  it  must  therefore  be  reversed  for  want  of  such 
support. 
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We  are  of  the  opinion  that  the  finding  of  the  decree 
above  set  forth  is  snflScient  to  sustain  the  decree,  "with- 
out a  certificate  of  the  evidence.  Milashwskis  v.  Mil- 
ashwskis,  140  111.  App.  501.  We  think  that  the  finding 
in  this  decree  is  very  different  from  the  findings  he- 
fore  the  court  in  Ohman  v.  Ohman,  233  111.  632,  where 
the  decree  found  *'that  the  allegations  in  the  said  bill 
contained  are  true  as  therein  stated,  and  the  equities 
of  this  cause  are  with  the  complainant."  In  the  de- 
cree before  us  one  of  the  statutory  grounds  for  divorce 
is  specifically  found. 

Finding  no  error  in  the  record,  the  decree  is  affirmed 

Affirmed. 


Oreat  Northern  Hannfactnring  Company,  Defendant  in  Error,  v. 
Alexander  C.  McNeill  et  al.,  Plaintiffs  in  Error. 

Gen.  No.  14,691. 

1.  Bonds — quantum  of  proof  in  action  upon  fidelity  bond.  In  a 
cIyU  action  upon  a  fidelity  bond,  recoyery  may  be  had  upon  proof 
establishing  the  plaintiffs  case  by  a  preponderance  of  the  evidence. 

2.  Bonds — when  proof  sufficient  to  sustain  action  upon  fidelity. 
Held,  that  the  evidence  in  this  case,  which  showed  the  unexplained 
departure  of  an  employe  without  making  an  account  of  the  funds  in 
his  possession  was  sufficient  to  sustain  the  judgment  in  favor  of 
the  employer  upon  a  fidelity  bond. 

Action  of  debt  Error  to  the  Municipal  Court  of  Chicago;  the 
Hon.  JuDSON  F.  Going,  Judge,  presiding.  Heard  in  the  Branch 
Appellate  Court  at  the  March  term,  1908.  Affirmed,  ^pinion  filed 
October  29,  1909. 

David  &  Zillman,  for  plaintijBfs  in  error. 

Charles  Daniels  and  Sumner  C.  Palmer,  for  de- 
fendant in  error. 
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Mb.  Justice  Smith  delivered  the  opinion  of  the 
court. 

This  writ  of  error  is  prosecuted  to  reverse  a  judg- 
ment of  the  Municipal  Court  of  Chicago  against  plain- 
tiffs in  error  on  a  bond  of  indemnity  executed  by  plain- 
tiffs in  error,  as  sureties,  and  one  Walter  H.  Fleming, 
as  principal. 

The  record  shows  that  the  defendant  in  error  in  July, 
1907,  was  engaged  in  selling  premium  goods  and  mer- 
chandise through  traveling  agents  or  solicitors;  that 
Fleming,  having  applied  for  employment  with  the  de- 
fendant in  error,  was  required  to  give  a  fidelity  bond, 
and  that  thereafter  the  plaintiffs  in  error,  together 
with  Fleming,  executed  and  delivered  the  bond  to  de- 
fendant in  error.  It  appears  that  on  September  7, 
1907,  Fleming  was  entrusted  by  defendant  in  error 
with  a  sample  case  containing  dishes,  crockery  and 
other  merchandise,  valued  at  $15,  and  was  also  given 
$35  for  expenses.  He  was  directed  by  defendant  in 
error  to  go  to  Decatur,  Illinois,  there  to  meet  one  Say- 
er,  another  employe  of  the  defendant  in  error,  and  was 
to  proceed  to  work  under  his  directions.  Fleming,  af- 
ter departing  from  the  office  of  the  defendant  in  error 
on  September  7,  1907,  has  not  been  heard  from. 

Defendant  in  error  in  December,  1907,  commenced 
suit  on  the  bond  in  the  Municipal  Court  of  Chicago-, 
against  plaintiffs  in  error.  The  appearance  of  plain- 
tiffs in  error  was  filed. 

By  the  condition  of  the  bond  sued  on  it  was  pro- 
vided that  the  surety  should,  at  the  expiration  of  three 
months  next  after  satisfactory  proof  of  the  pecuniary 
loss,  as  therein  mentioned,  reimburse  the  employer  to 
the  extent^of  the  sum  of  one  hundred  dollars  and  no 
further,  for  such  pecuniary  loss  as  the  employer  shall 
have  sustained  by  any  act  of  larceny  or  embezzlement 
on  the  part  of  the  employe  in  the  performance  of  the 
duties  of  the  office  or  position  in  the  service  of  the  em- 
ployer, as  the  same  may  be  stated  in  writing  by  the 
employer  to  the  company,  and  occurring  during  the 
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continuance  of  the  bond  and  discovered  during  said 
continuance  or  within  ten  days  thereafter. 

The  only  question  raised  on  the  record  is  whether 
or  not  the  unexplained  absence  of  Fleming  from  Sep- 
tember 7, 1907,  to  the  date  of  suit  makes  a  prima  facie 
case  against  his  sureties,  plaintiffs  in  error,  on  the 
bond. 

It  is  contended  on  behalf  of  plaintiffs  in  error  that 
the  evidence  is  not  suflScient  to  support  the  finding  and 
judgment  because  the  fraudulent  or  dishonest  acts  in- 
sured against  by  the  terms  of  the  bond  are  acts  amoimt- 
ing  to  larceny  or  embezzlement  on  the  part  of  the  em- 
ploye in  connection  with  the  duties  of  his  oflSce  or  posi- 
tion, and  that  a  criminal  offense  must  be  proved  against 
Fleming;  and  Eeed  v.  The  Fidelity  &  Casualtv  Co.  of 
New  York,  189  Pa.  596,  and  Williams  v.  U.  S.  Fidelity 
&  Guaranty  Co.,  66  Atl.  Rep.  495,  are  cited  and  relied 
upon.  We  think,  however,  that  in  a  civil  action  on  the 
bond,  the  rule  of  evidence  is  not  the  same  as  in  criminal 
cases  and  that  the  offense  need  not  be  proved  by  evi- 
dence which  leaves  no  reasonable  doubt  in  the  minds 
of  the  court  or  jury.  But,  however  that  may  be,  we 
think  the  evidence  in  this  record  is  sufficient  to"  support 
the  judgment. 

In  Murphy  v.  The  People,  104  LI.  528,  Murphy  was 
jointly  indicted  with  one  Fay  for  the  crime  of  larceny. 
The  proof  on  the  trial  was  that  one  Coskey  and  a  friend 
accompanying  him  entered  a  saloon  kept  by  Fay  and 
procured  drinks,  and  Coskey,  not  having  the  exact 
amount  of  money  with  which  to  pay  for  the  drinks, 
handed  Fay  a  twenty  dollar  gold  coin,  United  States 
coinage,  for  the  purpose  of  making  change.  Fay  could 
not  '* change'*  it,  and  thereupon  pushed  the  coin  to- 
wards Murphy,  who  was  standing  at  the  bar,  and  re- 
quested him  to  go  and  get  the  coin  '* changed,'*  Mur- 
phy took  the  coin,  left  the  saloon  and  never  returned 
or  accounted  for  the  money.  The  court  held  the  proof 
sufficient,  citing  Farrell  v.  The  People,  16  111.  506;  and 
Welsh  V.  The  People,  17  111.  339.    In  the  Welsh  case 
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it  was  said:  *' Where,  as  in  this  case,  the  alleged  lar- 
ceny is  perpetrated  by  obtaining  the  possession  of  the 
goods  by  the  voluntary  act  of  the  owner,  nnder  the  in- 
fluence of  false  pretenses  and  fraud,  when  the  cases 
are  carefully  examined  and  well  understood,  there  is 
no  real  difficulty  in  deducing  the  correct  rule  by  which 
to  determine  whether  the  act  was  a  larceny  and  feloni- 
ous, or  a  mere  cheat  and  swindle.  The  rule  is  plainly 
this:  if  the  owner  of  the  goods  alleged  to  have  been 
stolen,  parts  with  both  the  possession  and  the  title  to 
the  goods  to  the  alleged  thief,  then  neither  the  taking 
nor  the  conversion  is  felonious.  It  can  but  amount  to 
a  fraud.  It  is  obtaining  goods  under  false  pretenses. 
If,  however,  the  owner  parts  with  the  possession  volun- 
tarily, but  does  not  part  with  the  title,  expecting  and 
intending  that  the  same  thing  shall  be  returned  to  him, 
or  that  it  shall  be  disposed  of  on  his  account,  or  in  a 
particular  way,  as  directed  or  agreed  upon,  for  his 
benefit,  then  the  goods  may  be  feloniously  converted  by 
the  bailee,  so  as  to  relate  back  and  make  the  taking  and 
conversion  a  larceny.  The  pointed  inquiry  in  such 
a  case  must  always  arise,  did  the  owner  part  with  title 
to  the  things,  and  was  the  title  vested  in  the  prisoner!'* 
The  court  held  that  no  ground  was  apparent  upon 
which  it  could  be  held  that  the  conviction  of  Murphy 
was  not  sustained  by  the  evidence,  and  that  the  proof 
on  behalf  of  the  prosecution  made  a  case.  The  intent 
may  be  inferred  from  the  circumstances.  Stinson  v. 
The  People,  43  111.  397. 

No  presumption  of  death  can  be  indulged  in  to  re- 
lieve Fleming  from  the  imputation  of  criminal  intent 
cast  upon  him  by  the  facts  shown  by  the  evidence.  The 
proof  in  this  case  appears  to  be  sufficient  under  the  au- 
thorities cited  to  warrant  the  finding  and  judgment  in 
this  case. 

Evidence  was  introduced  tending  to  show  that  Flem- 
ing was  employed  on  a  commission  basis.  The  evi- 
dence does  not  show  the  contract  of  employment.  The 
point  is  made,  however,  that  an  agent  or  employe  work- 
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ing  on  commissions  cannot  embezzle  or  steal  the  funds 
that  he  works  with,  even  though  the  greater  part  there- 
of belongs  to  his  principal.  The  cases  cited  in  support 
of  this  contention  are  not  applicable  to  the  case  at  bar. 
The  contention  itself  is  without  merit  in  this  case. 

The  judgment  of  the  Municipal  Court  of  Chicago  ia 
affirmed. 

Affirmed. 


Margaret  A.  Boxmey,  Defendant  in  Error,  v.  Charles  L.  Bonney, 

Plaintiff  in  Error. 

Oen.  No.  14,696. 

1.  Appeals  and  erbobs — what  not  subject  to  consideration.  The 
validity  of  the  record  or  the  validity  of  a  Judgment  thereon  in  a 
former  appeal  cannot  he  questioned  in  a  writ  of  error  proceeding 
to  review  a  further  Judgment  or  decree  hased  thereon. 

2.  Appeals  and  errors — when  diminution  of  record  should  he 
suggested.  If  an  omission  appears  in  the  transcript  as  filed  a  party 
is  in  no  position  to  complain  thereof  if  he  has  failed  to  suggest  a 
diminution  and  thus  had  the  omission  supplied. 

3.  Appeals  and  errors — when  motion  to  strike  supplemental 
record  denied,  A  motion  to  strike  a  supplemental  record  will  he 
denied  if  such  record  contain  matters  which  were  before  the  trial 
court  at  the  hearing  and  which  should  have  been  contained  in  the 
original  transcript 

4.  CJoNTEBfpT — when  order  of  commitment  not  erroneous.  An 
order  of  commitment  made  for  the  purpose  of  compelling  obedience 
to  an  order  providing  for  the  payment  of  alimony  is  not  erroneous 
in  failing  to  fix  a  definite  term  of  imprisonment  or  in  limiting 
such  term  "until  discharged  according  to  law." 

Attachment.  Error  to  the  Circuit  Court  of  Cook  county;  the  Hon. 
Murray  F.  Tulet,  Judge,  presiding.  Heard  in  the  Branch  Appel- 
late Court  at  the  October  term,  1908.  Affirmed.  Opinion  filed  Oc- 
tober 29,  1909. 


ChakLiBs  L.  Bonnet,  pro  se. 
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Thomas  S.  McClelland,  for  defendant  in  error. 

Mr.  Justice  Smith  delivered  the  opinion  of  the 
court. 

Plaintiff  in  error  seeks  by  this  proceeding  to  reverse 
a  decree  entered  by  the  Circnit  Conrt  on  March  10, 
1905,  directing  an  attachment  to  issue  against  the  plain- 
tiff in  error  for  his  failure  and  refusal  to  pay  the  de- 
fendant in  error  the  sum  of  $5000  alimony,  as  provided 
in  the  decree  of  that  court  entered  in  the  cause  Decem- 
ber 19, 1899. 

It  appears  from  the  record  that  defendant  in  error 
obtained  a  decree  of  divorce  from  plaintiff  in  error  on 
December  19,  1899.  The  subjects  of  the  care  and  cus- 
tody of  their  children,  alimony,  etc.,  "were  by  the  decree 
reserved  for  further  consideration.  Later,  on  the  same 
day,  the  parties  again  appeared  before  the  court  and  a 
decree  was  entered  granting  the  defendant  in  error 
alimony.  December  29,  1900,  defendant  in  error  filed 
her  petition  in  the  Circuit  Court  in  the  divorce  pro- 
ceediiig,  alleging  that  plaintiff  in  error  had  failed  and 
refused  to  pay  to  defendant  in  error  $5000  for  alimony 
as  provided  in  the  decree,  and  praying  that  plaintiff 
in  error  be  ruled  to  answer  the  petition,  and  to  show 
cause  why  he  should  not  be  attached  for  contempt,  etc. 
The  Circuit  Court,  on  motion  of  the  petitioner  to  re- 
docket  the  cause  and  for  a  rule  as  prayed  by  her  peti- 
tion, overruled  the  motion  and  dismissed  the  petition 
on  the  ground  that  her  remedy  was  by  an  action  at 
law  on  certain  notes  mentioned  in  the  alimony  decree. 
Defendant  in  error  prosecuted  an  appeal  from  that 
order  to  this  court  and  the  decree  was  reversed  and 
the  cause  remanded  with  directions.  Bonney  v.  Bon- 
ney, 98  111.  App.  129. 

Upon  the  cause  being  redocketed  in  the  Circuit 
Court  plaintiff  in  error  was  ruled  to  answer  the  peti- 
tion and  to  show  cause  why  he  should  not  pay  the 
alimony.    Plaintiff  in  error  filed  his  answer  December 
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13,  1901,  and  also  his  cross-petition  which,  on  motion, 
was  stricken  from  the  j&les  December  31, 1901. 

Defendant  in  error  filed  exceptions  to  the  answer  of 
plaintiflF  in  error  to  her  petition,  and  on  March  4, 1902, 
her  exceptions  were  sustained  by  the  court,  and  on 
March  10,  1905,  the  court  entered  the  decree  which 
this  writ  of  error  is  prosecuted  to  reverse. 

It  is  urged  that  the  true  and  genuine  decree  of  the 
Circuit  Court  was  not  taken  before  and  presented  to 
this  court  on  the  former  appeal,  but  only  a  **  mutilated 
and  bogus"  copy  thereof  was  included  in  the  record, 
and  therefore  the  Circuit  Court  erred  in  redocketing 
the  cause  and  entering  the  rule  to  show  cause. 

This  point  cannot  be  raised  on  this  appeal.  The 
validity  of  the  record  before  this  court  or  the  validity 
of  its  judgment  thereon  in  a  former  appeal  of  this 
cause  cannot  be  questioned  or  challenged  on  this  writ 
of  error.  The  writ  now  before  the  court  requires  us 
to  examine  the  record  of  the  Circuit  Court  in  this  cause, 
not  the  record  of  this  court  on  a  former  appeal  or 
writ  of  error.  An  appellate  court  has  no  power  to 
review  its  own  judgments  except  on  a  petition  for  re- 
hearing, presented  in  accordance  with  the  rules  estab- 
lished for  that  purpose.  Reed  v.  West  et  al.,  70  HI. 
479;  Ogden  v.  Larrabee,  Admr.,  70  id.  510;  Boggs  v. 
Willard,  70  id.  315. 

The  decision  of  this  court  on  the  former  appeal  is 
res  adjudicata  of  most  of  the  assignments  of  error  on 
this  record,  and  the  contentions  of  plaintiff  in  error 
in  support  thereof.  Amongst  other  things  it  settles 
and  determines  the  legal  effect  of  the  alimony  decree 
in  the  cause  adversely  to  the  contentions  of  plaintiff  in 
error  on  this  record.  It  also  determined  the  right  of 
defendant  in  error  to  proceed  against  plaintiff  in  error 
by  the  summary  process  of  attachment  for  the  non- 
pajrment  of  the  notes  mentioned  in  the  decree,  instead 
of  resorting  to  a  suit  at  law  thereon. 

The  contention  is  that  the  record  filed  in  this  court 
in  the  first  appeal,  omitted  the  word  ^^the^^  before  the 
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word  ^^notes^^  in  the  decretal  part  of  the  alimony 
decree.  That  is  to  say,  the  decree  as  certified  by  the 
clerk  of  the  Circuit  Court  to  this  court  read: 

''It  is  therefore  ordered,  adjudged  and  decreed  by 
the  courty  that  the  complainant  have  and  take  the  said 
money,  and  the  proceeds  of  said  real  estate  and  notes, 
executed  by  the  defendant, '*  etc.,  instead  of  reading: 

*'It  is  therefore  ordered,  adjudged  and  decreed  by 
the  court  that  the  complainant  have  and  take  the  said 
money,  and  the  proceeds  of  said  real  estate  and  the 
notes,  executed  by  the  defendant,*^  etc. 

This  omission  of  the  word  'Hhe'^  is  the  basis  of  the 
charge  of  ^^fraud^^  and  of  the  claim  that  the  decree 
as  incorporated  in  the  record  on  the  first  appeal,  made 
the  decree  ^^fictitiouSj^^  ^ ^ bogus /^  ^^fraudulenV^  and 
^^not  genuine.^ ^ 

We  think,  in  the  first  place,  that  if  the  word  *'tfee'' 
was  material  to  the  ponstruction  and  meaning  of  the 
decree,  the  appellee,  in  that  appeal,  should  have  sug- 
gested a  diminution  of  the  record  and  had  the  omitted 
word  supplied.  He  did  not  pursue  his  obvious  remedy 
and  must  abide  by  the  consequences. 

Secondly,  the  omission  of  the  word  did  not  change 
the  meaning  or  the  legal  ejBfect  of  the  decree.  It  was 
a  consent  decree  in  the  language  and  terms  of  the  par- 
ties, and  considering  the  whole  decree  and  the  obvious 
intention  of  the  parties  employing  the  language  used, 
it  is  clear,  we  think,  that  that  intent  is  expressed, 
and  the  same  intent  is  expressed,  whether  the  word 
''<A6"  be  used  before  the  word  *' notes,  *'  or  is  omitted. 

It  is  urged  that  the  decree  of  March  10,  1905,  is 
defective  and  erroneous  in  that  it  does  not  fix  a  definite 
term  of  commitment,  and  does  not  provide  for  a  com- 
mitment ''until  discharged  according  to  law,^*  or  by 
words  of  like  effect.  Plaintiff  in  error  cites  in  support 
of  this  proposition  Billingsley  v.  The  People,  86  HI. 
App.  233;  McDonald  v.  The  People,  86  id.  558;  and 
Kahlbon  v.  The  People,  101  id.  567. 
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The  imprisonment  in  this  decree  is  inflicted  clearly 
as  a  means  to  compel  plaintiff  in  error  to  pay  the 
alimony  .provided  for  in  the  alimony  decree, 
and  not  as  a  punishment  for  contempt  of  conrt. 
Bapalje'on  Contempts,  sec.  129,  says  that  although 
the  authorities  are  not  uniform  upon  the  ques- 
tion, yet  ''the  better  opinion  seems  to  be  that 
the  order  of  commitment  should  name  a  definite  term 
of  imprisonment  in  all  cases  when  the  imprisonment  is 
inflicted  as  a  punishment  for  the  contempt,  and  not  as 
a  means  to  compel  the  party  to  do  some  act  required 
of  him  by  the  court."  This  distinction,  based  upon 
the  purpose  of  the  order,  is  recognized  by  the  author- 
ities; and  in  Czarra  v.  Czarra,  124  111.  App.  622, 
this  court  pointed  out  the  reason  why  the  cases 
cited  by  plaintiff  in  error  were  inapplicable  to 
the  decree  under  review,  which  like  the  decree  now 
before  us,  was  a  civil  contempt  to  enforce  payment  of 
overdue  alimony.  As  said  in  that  case:  **In  cases 
like  the  present,  in  which  the  imprisonment  is  merely 
for  the  purpose  of  requiring  a  party  to  do  something 
which  he  has  been  ordered  by  the  court  to  do,  the  fix- 
ing a  definite  term  of  imprisonment  might  defeat  the 
purpose  intended,  as  the  party  might  prefer  to  serve 
the  specified  term,  rather  than  obey  the  order." 

We  are  not  impressed  with  the  contention  that  the 
time  of  imprisonment  provided  in  the  order  before  us 
should  be  limited  by  the  words,  ''until  discharged  ac- 
cording to  law,"  or  words  of  like  import,  and  that 
the  failure  to  so  qualify  the  imprisonment  makes  the 
order  erroneous.  We  have  not  overlooked  what  is  said 
on  this  point  in  the  Billingsley  and  McDonald  cases, 
supra.  In  the  McDonald  case  a  fine  was  imposed  and 
imprisonment  in  default  of  payment,  and  this  court 
properly  held  that  the  order  should  be  definite  and 
clear  in  all  its  terms. 

As  to  the  omission  from  the  order  of  the  words 
"until  discharged  according  to  law,"  or  words  of  like 
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import,  we  think  they  would  not  have  added  anything 
to  the  order,  and  that  their  omission,  therefore,  did 
not  change  or  affect  the  legal  effect  of  the  order.  As 
held  by  this  court,  Mr.  Presiding  Justice  Waterman 
speaking  for  the  court,  in  Kanter  v.  Clerk  of  the  Cir- 
cuit Court,  108  HI.  App.  287,  at  page  304  of  the  opin- 
ion: ''As  no  persri  can  be  imprisoned  if  'discharged 
according  to  law,'  it  is  not  apparent  how  the  words, 
'until  he  is  discharged  according  to  law,'  can  affect, 
add  to  or  take  from  the  order  of  commitment/' 

Speaking  of  this  clause  frequently  added  to  commit- 
ment orders,  the  Missouri  Court  of  Appeals,  In  the 
Matter  of  Clark,  126  Mo.  App.  391,  at  page  403  of  the 
opinion,  say:  "This  clause  is  entirely  unnecessary  to 
entitle  the  party  committed  to  his  discharge  from  jail 
on  compliance  with  the  statute  in  respect  to  the  dis- 
charge of  insolvent  persons  confined  in  jail  for  non- 
payment of  fines  and  costs  or  either.  These  statutes 
are  not  put  in  operation  by  any  commitment  or  any 
order  of  the  court,  nor  can  they  be  suspended  at  the 
whim  of  the  court." 

We  have  searched  for  the  reason  and  authority  for 
this  supposed  essential  and  saving  clause  to  commit- 
ment orders,  but  without  success.  We  can  conceive 
of  no  valid  reason  for  it,  nor  can  we  understand  how 
it  saves  any  rights  to  the  person  committed.  As  sug- 
gested by  the  language  quoted  from  the  Clark  case, 
supra,  the  clause  does  not  put  in  operation  any  pro- 
visions of  law  either  statutory  or  common  law.  The 
omission  of  the  clause  does  not  repeal  or  suspend  any 
such  provisions.  The  right  to  be  released  from  custody 
upon  purging  himself  of  the  contempt  by  any  process 
and  upon  any  ground  known  to  the  law  is  assured 
to  plaintiff  in  error  under  this  order  as  fully  and  per- 
fectly as  if  such  right  had  been  stated  at  large  in  the 
order. 

In  our  opinion  the  Circuit  Court  had  jurisdiction  of 
the  subject-matter  and  of  the  parties  in  the  proceedings 
before  us.    Plaintiff  in  error  did  not  show  cause  in 
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response  to  the  rule  laid  upon  him.  Confessedly  the 
alimony  was  due  and  impaid,  and  no  legal  excuse  was 
shown  why  it  should  not  be  paid  by  plaintiff  in  error. 
Having  carefully  read  and  considered  all  the  evidence, 
which  it  would  serve  no  useful  purpose  or  end  to  dis- 
cuss in  detail,  our  conclusion  is  that  it  justifies  and 
warrants  the  findings  of  the  decree,  and  the  order  for 
attachment,  and  the  decree  must  be  aflSrmed. 

A  motion  was  made  by  plaintiff  in  error  to  strike 
from  the  files  the  supplemental  record  filed  herein  by 
defendant  in  error  on  November  10,  1908,  together 
with  the  supplemental  abstract  and  brief  of  defendant 
in  error  filed  herein.  This  motion  was  taken  with  the 
cause. 

The  matters  shown  in  the  supplemental  record  re- 
late to  the  same  matters  involved  in  the  decree  sought 
to  be  reversed  and  set  aside  by  this  proceeding.  The 
record  contains  affidavits  and  other  matters  which 
were  before  the  court  on  the  hearing  and  upon  which 
the  decree  was  entered.  They  should  have  been  shown 
in  the  original  record.  The  motion  to  strike  is  there- 
fore denied. 

Affirmed. 


The  Billboard  Publishing  Company,  Appellee,  v.  F.  C.  McCarahan, 

Appellant. 

Gen.  No.  14,896. 

1.  Injunctions — wltat  not  considered  upon  appeal  involving 
temporary.  In  an  appeal  from  an  order  of  the  court  inyolving  the 
propriety  of  a  temporary  injunction,  the  merits  of  the  pending  con- 
troversy will  not  be  considered,  as  the  same  question  cannot  be 
pending  in  the  trial  and  appellate  courts  at  the  same  time. 

2.  Injunctions — when  refusal  to  dissolve  not  disturbed.  The 
action  of  the  chancellor  in  denying  a  motion  to  dissolye  will  not 
be  disturbed  on  review  unless  the  sound  discretion  of  such  chan- 
cellor has  been  abused. 
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3.  Accounting — when  equity  will  take  jurisdiction.  If  it  is  clear 
that  the  remedy  at  law  is  inadequate  to  a  full  and  fair  investiga- 
tion of  the  accounts  between  the  parties  on  the  facts  charged  in  the 
bill  of  complaint,  equity  will  take  Jurisdiction. 

4.  Fraxjd— 4o7ten  equity  will  take  jurisdiction.  If  conspiracy  to 
defraud  in  connection  with  an  accounting  by  one  holding  a  fiduciary 
relation  to  the  complainant  is  charged,  equity  will  take  Jurisdic- 
Uon. 

Bill  for  injunction.  Appeal  from  the  Circuit  Court  of  Cook 
county;  the  Hon.  Oscab  E.  Heard,  Judge,  presiding.  Heard  in  the 
Branch  Appellate  Court  at  the  October  term,  1908.  Affirmed.  Opin- 
ion filed  July  9,  1909.    Rehearing  denied  October  5,  1909. 

J.  S.  McClure,  for  appellant. 

Simmons,  Mitchell  &  Irving,  for  appelle 

Mr.  Justice  Smith  delivered  the  opinion  of  the 
court. 

This  ease  comes  to  this  court  on  an  appeal  from  an 
order  of  the  Circuit  Court  of  Cook  county  overruling 
the  motion  of  appellant  to  dissolve  the  temporary  in- 
junction granted  whereby  appellant  was  enjoined  from 
prosecuting  his  suit  in  assumpsit  on  the  law  side  of 
said  court,  or  any  other  suit  involving  the  same  mat- 
ters, against  appellee. 

Appellee,  The  Billboard  Publishing  Company,  jSled 
its  bill  in  the  Circuit  Court  against  appellant,  setting 
up  that  it  is  the  owner  and  publisher  of  '*The  Bill- 
board,'' a  weekly  newspaper  devoted  to  the  amusement 
profession,  and  in  connection  therewith  prints  and 
publishes  advertisements  by  manufacturers  of  amuse- 
ment devices  of  every  character,  booking  agencies  who 
provide  employment  for  talent  or  make  engagements 
for  amusement  productions.  The  paper,  it  is  averred, 
has  a  circulation  of  27,000  copies  weekly,  and  circu- 
lates in  every  country  where  the  English  language  is 
spoken.  It  has  many  subscribers  and  many  thousands 
of  advertisers  use  its  columns. 
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The  bill  states  that  on  or  about  May  1, 1907,  it  enter- 
ed into  an  arrangement  with  F.  C.  McCarahan,  by 
which  he  was  appointed  its  Chicago  representative  to 
solicit  advertising  orders  for  the  publication  above 
referred  to  and  transmit  the  same  to  the  complainant 
in  Cincinnati,  Ohio,  for  acceptance,  and  to  perform 
such  other  duties  as  were  required  in  publishing  such 
orders  as  were  accepted  by  the  complainant.  He  was 
to  take  charge  of  subscriptions  and  prepare  a  weekly 
news  letter  covering  general  advertisements  of  in- 
terest to  readers  of  **The  Billboard,  *'  and  such  edi- 
torial matter  as  might  be  from  time  to  time  directed 
by  the  complainant,  and  as  compensation  for  such 
services  the  defendant  was  to  he  paid  fifteen  per 
centum  on  the  amount  of  money  received  by  the  com- 
plainant, when  the  same  should  be  paid  by  the  ad- 
vertiser on  all  orders  for  advertising  accepted  by  the 
complainant  and  which  should  be  fully  executed  or 
published  during  the  term  while  the  defendant  was 
connected  with  the  complainant  as  its  Chicago  repre- 
sentative. Such  percentage  was  to  be  in  full  for  all 
services  performed  by  the  defendant  and  out  of  which 
he  was  also  to  pay  all  the  costs  of  maintenance,  purvey- 
ing, extension  and  further  increasing  of  the  eflScacy  of 
the  Chicago  office,  and  it  was  provided  that  said  em- 
ployment of  the  defendant  should  continue  only  so 
long  as  desired  by  the  complainant  and  he  should  be . 
notified  of  the  termination  of  his  service. 

It  was  further  averred  that  the  defendant  entered 
upon  his  employment  on  or  about  the  first  day  of 
May,  1907,  and  continued  therein  until  on  or  about 
the  sixteenth  day  of  November,  1907,  when  complain- 
ant notified  him  that  his  services  would  be  no  longer 
required,  and  he  thereupon  ceased  to  have  any  further 
connection  with  complainant  and  left  its  employ. 

The  bill  is  voluminous  and  sets  up  in  great  detail 
the  complications  of  the  accounts  between  the  com- 
plainant and  the  defendant  which  arose  during  the 
progress  of  the  employment.     The  complicated  and 
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difficult  nature  of  the  accounts  grows  out  of  the  large 
number  of  orders  sent  by  the  defendant  to  the  com- 
plainant, based  upon  contracts  made  with  customers 
for  advertising.  It  is  averred  that  there  were  2400 
orders  made,  bearing  separate  numbers,  upon  nearly 
200  separate  contracts,  some  of  which  were  oral  and 
others  were  in  writing,  amounting  to  $25,000  worth 
of  advertising,  and  there  are  a  large  number  of  items 
upon  which  the  complainant  claims  that  discounts  of 
varying  percentages  were  agreed  upon  during  the  term 
of  the  agency  of  the  defendant,  and  that  claims  for 
commissions  on  between  eight  hundred  and  a  thousand 
items  were  made  by  the  defendant.  These  items,  or 
many  of  them,  are  specified  and  set  out  in  the  bill 
specifically. 

The  bill  shows  that  the  defendant  was  placed  in 
charge  of  its  Chicago  office  and  was  to  pay  the  expenses 
thereof,  that  the  stating  of  an  account  will  require  an 
examination  of  many  thousands  of  orders  for  adver- 
tisements, of  entries  and  receipts  for  money  for  ad- 
vertisements and  of  contracts  and  orders  providing 
for  the  different  percentages  of  discount  on  the  orders 
which  were  executed  and  published;  that  these  ac- 
counts are  scattered  through  many  books,  checks,  cor- 
respondence and  other  documents;  that  numerous  re- 
mittances were  made  to  the  defendant  by  checks  and 
drafts ;  that  he  kept  an  account  in  a  Chicago  bank  in 
which  he  deposited  remittances  from  advertisers  and 
money  received  from  complainant  against  which  he 
drew  checks  and  made  payments  for  alleged  expenses 
which  are  averred  in  the  bill  not  to  be  proper  charges ; 
that  soon  after  the  defendant  was  discharged  the 
Chicago  office  which  he  had  occupied  was  broken  open 
and  all  the  records  there  were  abstracted,  destroyed  or 
stolen  by  some  one  unknown  to  the  complainant;  that 
the  accounts  generally  are  alleged  to  be  complicated 
and  that  complainant  is  unable  to  make  a  defense  in  a 
court  of  law,  and  a  court  of  law  cannot  properly  ex- 
amine into  and  give  adequate  relief;  that  an  aoeount- 
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ing  will  show  that  there  is  nothing  due  defendant,  and 
complainant  offers  to  pay  whatever  may  be  fonnd  to  be 
due  defendant  upon  an  accounting. 

It  is  further  averred  that  the  accounts  are  com- 
plicated because  the  defendant  claims  he  is  entitled  to 
commissions  on  contracts  and  orders  secured  by  his 
predecessor  before  his  term  of  employment,  and  also 
on  contracts  or  orders  secured  before  the  end  of  his 
employment,  but  which  were  not  to  be  executed  or 
published  until  after  he  ceased  his  employment  with 
complainant. 

The  bill  further  alleges  that  the  accounts  are  com- 
plicated and  diflScult  of  proof,  for  the  reason  that  the 
entries  made  in  complainant's  books  were  made  by  a 
bookkeeper,  one  McGohan,  who  has  since  been  dis- 
charged, and  who,  it  is  alleged,  conspired  with  the 
defendant  to  make  false  entries  and  false  statements ; 
and  it  appears  from  the  bill  that  said  McGohan,  the 
bookkeeper,  entered  into  a  conspiracy  with  the  defend- 
ant to  cheat  and  defraud  complainant;  that  the  col- 
lusion of  complainant's  bookkeeper  with  the  defendant 
was  without  the  knowledge  of  the  complainant  or  any 
of  its  oflScers,  and  that  upon  its  discovery  the  book- 
keeper was  immediately  discharged  by  the  complain- 
ant. 

The  bill  avers  that  the  bookkeeper  issued  two  state- 
ments of  the  accounts  between  complainant  and  de- 
fendant and  delivered  them  to  the  defendant  on  dif- 
ferent dates,  and  that  neither  of  said  statements  is 
correct. 

The  bill  sets  up  that  the  defendant  has  brought  suit 
in  assumpsit  against  the  complainant,  in  which  action 
at  law  he  seeks  to  recover  the  sum  of  $1475.13  on  items 
and  orders  and  transactions  growing  out  of  the  con- 
tract between  the  complainant  and  the  defendant  set 
forth  in  the  bill,  and  he  also  seeks  to  recover  in 
the  action  at  law  a  certain  percentage  on  the  amount 
of  $10,384.04,  made  up  of  801,000  different  items  or 
orders  for  advertising,  and  upon  an  equal  number  of 
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items  of  money  alleged  to  have  been  received  by  the 
complainant  from  said  advertisements  and  certain 
alleged  disbursements  and  expenses  in  the  transaction 
of  the  business.  The  prayer  of  the  bill  is  that  the 
defendant  be  required  to  answer,  without  oath,  the 
averments  of  the  bill  and  to  make  answer  to  certain 
interrogatories  which  are  .propounded  in  the  bill,  and 
that  an  accounting  be  had  between  the  complainant 
and  the  defendant  of  the  business  and  transactions  of 
the  defendant,  and  that  the  defendant  be  directed  to 
pay  the  complainant  what,  if  anything,  shall  appear 
upon  such  accounting  to  be  due  from  him  to  the  com- 
plainant, and  that  an  injunction  issue,  restraining  the 
defendant,  his  agents  and  attorneys,  from  prosecuting 
the  suit  at  law  or  instituting  or  prosecuting  any  other 
suit  at  law  against  the  complainant  founded  upon  the 
matters  and  things  in  said  suit  at  law  set  forth  or 
any  of  the  matters  and  things  growing  out  of  the  trans- 
actions set  forth  in  the  complainant's  bill  of  com- 
plaint. 

The  complainant's  motion  for  a  temporary  restrain- 
ing order  was  referred  to  a  master  in  chancery,  and 
upon  the  recommendation  of  the  master  it  was  ordered 
May  12,  1908,  that  a  temporary  injunction  issue  to 
stay  the  prosecution  of  the  defendant's  suit  at  law. 

On  May  29,  1908,  the  defendant  filed  a  motion  to 
dissolve  the  injunction,  upon  the  following  grounds: 
first,  that  there  is  no  equity  on  the  face  of  the  bill; 
second,  the  material  allegations  of  the  bill  are  denied 
by  the  defendant's  answer  and  the  affidavits  filed  with 
the  motion;  and,  third,  that  the  suit  pending  on  the 
law  side  of  the  court  furnishes  an  adequate  remedy 
for  the  adjustment  of  the  difference  between  the  par- 
ties. 

On  June  1,  1908,  the  defendant  filed  his  answer  and 
on  June  29  an  amendment  to  the  bill  was  filed  by  leave 
of  court  and  affidavits  in  support  thereof  were  filed, 
and  the  defendant  filed  an  answer  thereto  by  leave, 
and  a  replication  was  filed. 
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The  defendant  in  his  answer  admits  entering  into 
an  arrangement  with  the  complainant  by  which  the 
defendant  was  appointed  the  Chicago  representative 
of  complainant  to  solicit  advertising  orders  and  con- 
tracts for  complainant  for  said  publication  and  per- 
form such  other  duties  as  were  required  in  publishing 
such  orders  as  were  accepted  by  complainant,  and  ad- 
ndts  in  substance  the  contract  as  stated  in  the  bill  in 
many  particulars,  and  denying  the  contract  in  other 
particulars. 

The  defendant  admits  in  his  answer  the  volume  of 
business  transacted  by  him  as  set  forth  in  the  bill  in 
substance. 

The  answer  challenges  the  relief  prayed  for  in  the 
bill,  denies  that  equity  has  any  jurisdiction  in  the 
matter,  and  avers  that  a  court  of  law  is  competent  to 
settle  the  issues  between  the  parties,  denies  that  he 
entered  into  any  conspiracy  with  the  bookkeeper  of 
the  complainant  to  defraud  complainant,  and  denies 
generally  the  right  of  the  complainant  to  any  relief. 

The  merits  of  the  controversy  are  now  before  the 
Circuit  Court  for  adjudication,  and  cannot  possibly 
come  before  this  court  until  that  court  has  entered  a 
final  decree  thereon.  The  same  question  cannot  be 
pending  for  decision  in  this  court  and  in  the  Circuit 
Court  in  the  same  case  and  at  the  same  time.  Elgin 
Lumber  Co.  v.  Langman,  23  111.  App.  250;  Smith  v. 
Chytraus,  152  111.  664;  Elliott  on  Civil  Procedure,  sec. 
541.  The  sole  question,  therefore,  before  us  on  this 
appeal  is,  whether  the  lower  court  erred  in  refusing  to 
dissolve  the  injunction. 

In  our  opinion  the  bill  presents  three  grounds  for 
equity  jurisdiction:  first,  the  intricate  and  involved 
state  of  accounts  between  the  parties ;  second,  the  fidu- 
ciary relation  of  the  defendant  to  the  complainant 
whereby  a  duty  rests  upon  the  defendant  to  render 
a  true  and  accurate  account  of  the  moneys  and  prop- 
erty in  his  hands  as  manager  of  complainant's  busi- 
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ness  at  its  Chicago  o£S:ce;  and  third,  the  fraud  and 
mistake  shown  in  the  bill. 

Regarding  the  first  ground  named,  it  is  clear  that 
the  remedy  at  law  is  inadequate  to  the  full  and  com- 
plete investigation  of  the  accounts  between  the  par- 
ties on  the  facts  charged  in  the  bill  of  complaint,  and 
that  justice  requires  the  employment  of  methods  of 
investigation  peculiar  to  courts  of  equity.  As  held  in 
Crown  Coal  &  Tow  Co.  v.  Thomas,  177  111.  534,  540: 
**  Where  the  state  of  accounts  between  the  parties  is 
complicated  and  intricate,  where  the  state  of  accounts 
between  the  parties  is  involved  with  third  parties, 
where  to  do  justice  requires  the  employment  of  methods 
of  investigation  peculiar  to  courts  of  equity,  and  where 
it  would  be  very  difficult  for  a  jury  to  unravel  the 
numerous  transactions,  are  conditions  usually  held  to 
be  sufficient  to  give  a  court  of  equity  jurisdiction. 
The  jurisdiction  in  equity  does  not,  in  such  cases,  de- 
pend upon  the  absence  of  a  remedy  at  law,  but  upon 
its  adequacy  or  practicability  and  upon  the  discretion 
of  the  court.  This  case  is  sufficiently  involved,  com- 
plicated and  intricate  to  justify  a  court  of  equity  in 
taking  jurisdiction  of  if 

In  Smith  v.  Bates  Machine  Co.,  79  111.  App.  519,  526, 
the  court  say:  *'The  jurisdiction  in  equity  attaches, 
unless  the  legal  remedy,  both  in  the  respect  to  the  final 
relief  and  the  mode  of  obtaining  it,  is  as  efficient  as 
the  remedy  which  equity  would  afford  under  the  same 
circumstances.  Gormley  v.  Clark,  134  U.  S.  338;  Kil- 
boume  v.  Sunderland,  130  id.  505.''  See  also  Gleason 
&  B.  Mfg.  Co.  V.  Hoffman,  168  111.  25. 

It  is  clear,  we  think,  that  the  subject-matter  of  the 
bill,  if  proven,  establishes  a  fiduciary  relation  between 
the  parties  to  the  controversy,  and  that  there  exists  a 
duty  on  the  part  of  the  defendant  to  render  an  account 
to  the  complainant  which,  according  to  the  averments 
of  the  bill,  the  defendant  has  failed  and  refused  to 
render.  Equity  has  jurisdiction  in  all  such  cases. 
Gleason  &  B.  Mfg.  Co.  v.  Hoffman,  supra;  James  T. 
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Hair  Co.  v.  Daily,  161  111.  379;  Bispham's  Equity,  7 
Ed.,  sec.  237,  p.  362. 

Tlie  bill  alleges  positively  and  with  sufficient  cir- 
cumstances and  details  that  the  defendant,  appellant, 
conspired* with  McGohan,  complainant's  bookkeeper,  to 
obtain  commissions  not  provided  for  in  the  contract 
between  complainant  and  defendant;  and  that  by  the 
aid  of  McGohan,  who  made  false  and  untrue  state- 
ments, defendant  was  enabled  by  means  of  the  state- 
ments so  made  out  to  collect  commissions  to  which  he 
was  not  entitled  under  his  contract.  This,  if  true, 
was  a  fraud  upon  complainant. 

It  is  said  in  1  Storey's  Equity  Jurisprudence,  pr. 
187:  '*  Fraud,  indeed,  in  the  sense  of  a  court  of 
equity,  properly  includes  all  acts,  omissions  and  con- 
cealments which  involve  a  breach  of  legal  or  equitable 
duty,  trust  or  confidence,  justly  imposed,  and  are  in- 
jurious to  another,  or  by  which  an  undue  and  uncon- 
scientious advantage  is  taken  of  another.''  We  think 
the  facts  set  out  in  the  bill  come  within  this  definition, 
and  if  proven,  complainant  will  be  entitled  to  relief  in 
this  case. 

The  injunction  in  this  case  is  merely  ancillary.  It 
merely  restrains  suits  at  law  based  upon  the  matters 
embraced  in  the  bill.  The  action  of  the  learned  chan- 
cellor in  denying  the  motion  to  dissolve  the  injunction 
will  not  be  disturbed  by  this  court  unless  the  sound 
discretion  of  the  court  below  has  been  abused.  Pfohl 
V.  Sampson  et  al.,  59  N.  Y.  174 ;  Buffington  v.  Harvey, 
95  TJ.  S.  99.  Upon  the  averments  of  the  bill  and  the 
proofs  in  the  record  in  support  thereof,  we  find  no 
error  in  refusing  to  dissolve  the  injunction.  The  order 
is  affirmed. 

Affirmed. 

Mr.  Justice  Mack  took  no  part  in  the  consideration 
of  this  case. 
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Dominick    J.    Lavin,    Defendant    in   Error,    v.    Board    of 
ConuniBsioners  of  Cook  County  et  al.,  Plaintiffs  in  Error. 

Gen.  No.  16,326. 

1.  Appeals  and  vxbobs— effect  of  ahaence  of  certificate  of  evidence. 
If  there  is  no  certificate  of  evidence  contained  in  the  transcript,  a 
decree  in  chancery  must  be  sustained,  if  at  all,  upon  the  findings 
appearing  on  the  face  of  the  decree.  A  general  finding  that  the 
material  allegations  of  the  bill  of  complaint  are  true  must  be  ig- 
nored as  valueless. 

2.  Fees  and  salabies — how  statutes  relating  to  public  offices 
construed.  All  statutes  relating  to  public  offices  must  be  read  in  pari 
materia  with  the  other  statutes  providing  for  compensation  and  fees 
for  the  incumbents  of  such  public  ofllces,  and  in  so  considering  the 
various  statutes  relating  to  public  ofllces  and  the  compensation  of 
the  incumbents,  the  courts  will  not  close  their  eyes  to  the  ef[ect  of 
provisions  intended  to  give  public  ofllcers  reasonable  compensation 
for  their  services. 

3.  Fees  and  salabies — status  of  special  state's  attorney.  A 
special  state's  attorney  duly  appointed,  so  long  as  he  may  continue 
in  ofllce  is  to  be  placed  upon  the  same  footing  with  regard  to  fees 
and  salaries  as  is  the  state's  attorney  regularly  elected. 

Bill  for  injunction.  E^rror  to  the  Circuit  Court  of  Cook  county; 
the  Hon.  Julian  W.  Mack,  Judge,  presiding.  Heard  in  the  Branch 
Appellate  Court  at  the  March  term,  1909.  Afllrmed  in  part,  reversed 
in  part  and  remanded  with  directions.  Opinion  filed  October  29, 
1909. 

Horace  K.  Tbnney,  Albert  M.  Kales,  Harry  A. 
Lewis  and  Wm.  F.  Struckmann,  for  plaintiflfs  in  error. 

H.  M.  AsHTON,  for  defendant  in  error. 

Mr.  Justice  Smith  delivered  the  opinion  of  the 
court. 

It  appears  from  the  record  that  plaintiff  in  error, 
Frank  J.  Loesch  was,  by  the  Criminal  Court  of  Cook 
county,  under  the  provisions  of  section  6,  chapter  14 
of  the  Revised  Statutes  of  Illinois,  appointed  special 
state's  attorney  to  prosecute  offenders  against  the 
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primary  la'w  of  1908.  The  appointment  was  made  upon 
the  finding  and  theory  that  John  J.  Healy,  then  state's 
attorney  of  Cook  county  was  disqualified  within  the 
meaning  of  said  section  16  from  prosecuting  certain 
offenses  as  state's  attorney. 

After  the  appointment  of  Mr.  Loesch  was  made,  the 
Board  of  County  Commissioners  of  Cook  county 
adopted  a  report  of  their  finance  committee  which 
recommended  that  the  sum  of  $19,500  he  set  aside  and 
appropriated  out  of  the  fund  for  miscellaneous  pur- 
poses for  the  purpose  of  paying  the  salaries  and  ex- 
penses of  Mr.  Loesch  as  such  special  state's  attorney 
in  connection  with  the  investigation  and  prosecution  of 
offenses  under  the  Primary  Election  Law  in  force  July 
1,  1908,  authorizing  said  Frank  J.  Loesch  as  special 
state's  attorney  to  draw  requisitions  against  said  fund 
for  the  payment  of  all  salaries  and  expenses  in  con- 
nection with  said  investigation. 

Thereafter  Dominick  J.  Lavin,  defendant  in  error, 
a  taxpayer,  filed  this  hill  against  the  Board  of  County 
Commissioners  of  Cook  county,  the  Comptroller  of 
Cook  county,  the  Treasurer  of  Cook  county  and  said 
Loesch,  to  restrain  the  county  officials  from  paying 
out  of  the  county  treasury  any  sum  of  money  on  ac- 
count of  fees  or  salary,  or  both,  to  Frank  J.  Loesch 
for  his  personal  services  as  special  state's  attorney  of 
Cook  county. 

The  bill  also  prayed  for  an  injunction  restraining 
the  county  officials  from  paying  any  sum  or  sums  out 
of  the  certain  fund  of  $19,500  to  the  assistants  and 
employes  of  said  Loesch  as  special  state's  attorney. 

All  the  defendants  answered  the  bill,  setting  up  in 
their  aAswer  that  the  amounts  appropriated  in  the 
annual  appropriation  bill,  so-called,  for  the  payment 
of  salaries  of  county  officials  and  employes,  contained 
a  sum  sufficient  only  to  pay  the  salaries  of  officials 
and  employes  therein  specifically  named  or  enumerated, 
and  that  in  said  fund  there  is  no  money  with  which  to 
pay  the  salaries  or  expenses  in  connection  with  the 
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investigation  of  certain  frauds  alleged  to  have  been 
oommitted  during  the  primary  election  of  Augost  8, 
1908. 

The  answer  sets  up  that  John  J.  Healy,  staters  attor- 
ney of  Cook  county,  on  September  22, 1908,  filed  in  the 
Criminal  Court  of  Cook  county  a  petition,  the  contents 
of  which  is  fully  set  forth  but  which  may  be  stated  in 
substance  as  follows:  That  the  said  state's  attorney 
was  a  candidate  for  nomination  on  the  Bepublican 
ticket  for  the  oflSce  of  state's  attorney,  to  be  voted 
upon  at  the  next  general  election  held  in  November, 
1908,  and  that  at  the  said  primary  election  of  August 
8,  1908,  one  John  E.  W.  Wayman  and  one  Edward 
Litzinger  were  opposing  candidates  for  the  nomina- 
tion for  state's  attorney  on  the  Republican  ticket,  and 
by  the  returns  of  the  canvassing  board  made  on  Au- 
gust 24,  1908,  it  appeared  that  John  E.  W.  Wayman 
received  more  ballots  in  Cook  county  for  the  office  of 
state's  attorney  than  either  John  J.  Bealy  or  Edward 
Litzinger;  that  immediately  after  the  primary  gross 
frauds  were  committed  in  many  of  the  polling  places 
which  affected  the  legality  of  the  vote  for  and  against 
him,  and  that  he  thereupon  instituted  an  investigation, 
and  as  a  result  thereof  filed  a  petition  in  the  Coimty 
Court  of  Cook  county  on  August  29,  1908,  wherein  he 
made  said  Wayman  defendant  and  set  forth  therein 
that  he  had  been  duly  nominated  for  the  office  of  state's 
attorney,  notwithstanding  the  count  of  the  ballots  and 
the  return  of  the  canvassing  board,  and  asked  that  the 
evidence  of  frauds  charged  to  have  been  committed 
be  heard  and  that  all  fraudulent  votes  cast  be  stricken 
out  and  that  he  be  declared  the  successful  candidate; 
that  he  had  discovered  that  many  persons  in  Chicago 
were  guilty  of  misdemeanors  and  felonies  punishable 
by  the  primary  election  law,  that  certain  judges  and 
clerks  in  certain  election  precincts  where  said  primary 
election  was  held,  and  other  persons  co-operating  with 
them,  were  guilty  of  conspiracy  to  do  illegal  acts 
injurious  to  the  administration  of  public  justice  and 


Digitized  by 


Google 


Chicago — ^Fiest  Distbict — Octobeb,  1909.      239 

lAYin  Y.  Board  of  Oommissioners,  151  111.  App.  236. 

in  violation  of  the  primary  election  law ;  that  hy  reason 
of  his  personal  interest  in  said  contest  that  was  pend- 
ing in  the  Comity  Court,  and  by  reason  of  the  fact 
that  a  large  part  of  the  evidence  at  hand  had  been 
obtained  by  him  for  his  personal  use  and  benefit,  it 
was  inexpedient  that  he  take  any  action  as  a  prosecutor 
and  as  state's  attorney  of  this  county  in  bringing  to 
justice  those  who  had  violated  the  primary  election 
law  by  acts  committed  on  August  8,  1908,  so  long  as 
the  said  contest  was  pending.  And  the  petition  prayed 
for  the  appointment  of  some  competent  attorney  to 
investigate  and  inquire  into  all  violations  of  the  pri- 
mary law  alleged  to  have  been  committed  in  the  city 
of  Chicago  on  August  8,  1908,  and  to  prosecute  such 
persons  as  the  person  so  appointed  should  consider  to 
have  been  guilty  of  criminal  acts  appertaining  and  in- 
cident to  the  said  primary  election;  that  the  person 
so  appointed  should  be  clothed  with  all  necessary  au- 
thority to  act  as  such  special  state's  attorney  in  ac- 
cordance with  the  statute  in  such  case  made  and  pro- 
vided. 

The  answer  further  sets  out  that  said  petition  was 
considered  by  the  Criminal  Court  and  on  September 
30,  1908,  it  entered  an  order  finding  the  allegations 
of  the  petition  true,  and  that  state's  attorney  Healy 
was  interested  in  the  contest  before  the  returning 
board,  and  was  affected  by  the  frauds  and  crimes 
alleged  to  have  been  committed,  and  ordered  that 
Frank  J.  Loesch  be  appointed  special  state's  attorney 
to  investigate  and  prosecute  any  and  all  persons 
agains^t  whom  there  shall  appear  to  be  just  and  reason- 
able grounds  to  establish  guilt  of  criminal  offenses  com- 
mitted in  violation  of  the  primary  election  law  in  force 
July  1,  1908,  at  a  primary  held  in  Cook  county  on 
August  8,  1908,  and  giving  said  Loesch  full  authority 
to  act  in  the  place  and  stead  of  John  J.  Healy,  the 
state's  attorney,  in  the  premises,  in  so  far  as  it  should 
be  necessary  in  the  full  performance  of  his  duties  as 
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tiuch  special  state's  attorney  and  as  to  justice  should 
appertain. 

The  answer  further  sets  out  that  the  order  of  the 
Criminal  Court  is  still  in  effect,  and  that  said  Frank  J. 
Loesch  is  acting  as  special  state's  attorney  for  the  pur- 
pose of  making  investigation  and  performing  duties 
in  said  order  mentioned,  and  that  a  special  grand  jury 
is  in  session,  called  by  the  Criminal  Court  of  Cook 
county  upon  the  motion  of  said  Frank  J.  Loesch. 

The  answer  further  sets  out  that  said  Frank  J. 
Loesch  has  drawn  requisitions  against  said  fund  of 
$19,500  for  the  payment  of  salary  for  himself  and 
for  his  assistants  employed  by  him  and  for  other  ex- 
penses incurred  by  him  during  the  month  of  October, 
1908,  and  that  said  requisitions  had  been  referred  to 
the  Public  Service  Committee  of  the  Board  and  that 
said  committee  has  recommended  that  they  be  honored 
and  that  warrants  be  drawn  in  favor  of  the  bills  ren- 
dered. 

A  replication  was  filed  to  the  answer,  and  upon  a 
hearing  of  the  cause  upon  answer  and  replication  and 
the  evidence  both  oral  and  documentary,  a  decree 
was  entered  November  18,  1908,  finding  that  Loesch 
is  not  entitled  to  receive  any  compensation  as  special 
state's  attorney  of  Cook  county,  that  the  expenses  con- 
nected with  the  investigation  of  certain  frauds  alleged 
to  have  been  committed  during  the  primary  election  of 
August,  1908,  the  salaries  of  the  duly  appointed  as- 
sistants of  the  said  special  state's  attorney  are  a  legal 
charge  against  Cook  county,  and  enjoining  perpetually 
the  Board  of  County  Commissioners,  its  president,  and 
the  Comptroller,  and  the  County  Treasurer  from  issu- 
ing, approving  or  paying  any  sum  or  sums  of  money 
whatsoever  in  payment  of  any  salaries  or  fees  to  Frank 
J.  Loesch  as  such  special  state's  attorney  for  services 
rendered  by  him  personally  in  connection  with  the  in- 
vestigation of  certain  frauds  alleged  to  have  been  com- 
mitted during  the  primary  election  of  August  8,  1908. 
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On  November  23, 1908,  the  complainant,  Dominick  J. 
Lavin,  appeared  by  his  solicitor  and  waived  all  rights 
of  appeal  from  the  decree  and  waived  all  errors.  The 
defendants  to  the  bill  prosecute  this  writ  of  error  from 
the  decree.  Frank  J.  Loesch,  special  state's  attorney, 
has  assigned  errors  and  brings  before  this  conrt  for 
review,  by  his  assignment  of  errors,  so  much  of  the 
decree  as  finds  that  he  is  not  entitled  to  receive  any 
compensation  as  special  state's  attorney,  and  enjoining 
the  Board  of  County  Commissioners,  its  president,  and 
the  Comity  Comptroller,  and  John  E.  Thompson, 
Treasurer,  and  each  of  them,  from  issuing,  approving 
or  paying  any  sum  or  sums  of  money  whatever  in 
payment  of  any  salary  or  fees  to  said  Loesch  as  special 
state's  attorney. 

No  certificate  of  evidence  appears  in  the  record. 
Under  a  familiar  rule,  therefore,  the  decree  must  be 
sustained,  if  at  all,  only  upon  the  findings  appearing  on 
the  face  of  the  decree.  The  general  finding  that  the 
material  allegations  of  said  bill  of  complaint  are  true 
must  be  ignored  as  valueless.  Harlem  v.  Suburban 
Railroad  Co.,  202  111.  301;  Torsell  v.  Eiffert,  207  111. 
621. 

The  findings  of  the  decree  make  it  clear  that  the  in- 
jnnction  granted  in  the  decree  did  not  run  against  the 
payment  of  fees  or  salary  to  Loesch  because  he  was 
not  de  jure  special  state's  attorney  under  his  original 
appointment.  The  decree  specifically  finds  that  he  was 
lawfully  appointed.  The  ground  upon  which  the  de- 
cree was  entered  appears  to  be,  from  the  findings  of 
the  decree,  that  notwithstanding  the  fact  that  Loesch 
was  a  de  jure  special  state's  attorney  at  the  time  the 
bill  was  filed,  there  was  no  legislative  authority  exist- 
ing by  which  any  payment  for  compensation  by  fees  or 
salary  could  be  made  to  him  as  special  state's  attorney 
by  the  county  of  Cook.  This,  we  think,  is  the  chief,  if 
not  the  only,  question  presented  by  the  assignments 
of  error  and  by  the  briefs  of  counsel. 

Vol.   CLI— 16 
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It  is  clear  that  the  oflSce  of  special  state's  attorney 
is  created  by  the  statutes  of  this  State.  No  question 
is  made  in  the  briefs  and  arguments  in  regard  to  the 
creation  of  the  office.  The  acts  of  the  Legislature  by 
which  the  office  is  created  do  not  provide  for  any  com- 
pensation for  the  fujfillment  of  the  duties  of  the  office, 
but,  as  is  usually  the  case  in  this  State,  it  is  left  to  be 
provided  for  in  an  act  called  the  Fees  and  Salaries  Act, 
which  attempts  to  fix  compensation  of  all  offices  created 
by  the  statutes  of  the  State.  In  our  opinion  all  statutes 
relating  to  public  offices  must  be  read  in  pari  materia 
with  the  other  statutes  providing  for  compensation  and 
fees  for  the  incumbents  of  such  public  offices,  and  that 
in  so  considering  the  various  statutes  relating  to  public 
offices  and  the  compensation  of  the  incimabents,  the 
courts  will  by  no  means  close  their  eyes  to  the  effect  of 
provisions  intended  to  give  public  officers  reasonable 
compensation  for  their  services. 

The  office  of  state's  attorney  of  Cook  county  is  crea- 
ted by  the  constitution  and  the  incumbent's  duties  are 
defined  by  the  State's  Attorney's  Act  of  1874  (B.  S. 
1874,  ch.  14).  This  act  contains  no  suggestion  of  com- 
pensation for  the  state's  attorney.  This  is  true  of 
many  other  public  offices.  The  act  which  creates  the 
office  seldom,  if  ever,  says  anything  about  compensation 
or  emoluments  thereof.  In  the  Fees  and  Salaries  Act 
we  find  several  provisions  for  compensation  for  state's 
attorneys.  Section  7  of  the  Fees  and  Salaries  Act  of 
1872  appearing  in  Kevised  Statutes  of  1874,  Chapter 
53,  is  still  in  force.  We  need  not  copy  its  provisions 
here. 

Section  8  of  the  same  act  reads  as  follows:  ** State's 
Attorneys  shall  be  entitled  to  the  following  fees.  .  ." 

This  was  amended  and  re-enacted'  in  1907.  (Laws  of 
1907,  page  329.)  The  above  language  remained  the 
same,  the  amended  act  simply  raising  the  amount  of 
the  fee. 

Until  July  1, 1907,  the  state's  attorney  of  Cook  coun- 
ty was  legally  entitled  to  all  fees  provided  by  said  sec- 
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tion  8  of  the  Fees  and  Salaries  Act  of  1872,  and  also  a 
salary  of  $400  a  year  from  the  State,  and  also  an  addi- 
tional salary  from  Cook  county  of  $6,600  by  the  act  of 
1871  appearing  in  R.  S.  1874,  ch.  53,  sec.  61.  The  act 
of  1907  raised  the  amount  specified  in  the  act  of  1871 
to  $10,000  and  cut  off  the  fees. 

It  is  clear  from  the  statute,  we  think,  that  the  special 
state's  attorney,  appointed  under  the  circumstances 
provided  for  in  the  statute,  is  as  much  the  state's  at- 
torney of  the  county  in  "which  the  appointment  is  made, 
within  the  scope  of  his  duties,  as  is  the  state 's  attorney 
of  that  county,  and  that  under  the  appointment  under 
consideration,  Mr.  Loesch  was  to  all  intents  and  pur- 
poses the  state's  attorney  of  Cook  county  for  the  pur- 
pose of  investigating  and  prosecuting  the  election 
frauds  mentioned  in  the  order  appointing  him.  We 
see  no  reason  in  the  provisions  of  the  statute  why  both 
the  state's  attorney  and  the  special  state's  attorney 
may  not  act  at  the  same  time  and  discharge  their  re- 
spective duties  without  reference  to  each  other,  and  in 
our  opinion  they  may  do  so;  and  in  their  respective 
spheres,  they  were  such  state's  attorneys,  with  full 
powers  as  such  under  the  statutes  and  the  order  ap- 
pointing the  special  state's  attorney.  The  statute  in- 
deed provides :  '  *The  attorney  so  appointed  shall  have 
the  same  powers  and  authority  in  relation  to  such  cause 
or  proceeding  as  the  attorney-general  or  state's  attor- 
ney would  have  had  if  present  and  attending  to  the 
same.'-' 

We  see  no  reason  in  the  provisions  of  the  statute,  or 
in  the  nature  of  the  objects  to  be  obtained  under  the 
provisions  of  the  statute,  why  there  should  be  any  dif- 
ference between  the  special  state's  attorney  and  the 
regular  state's  attorney  except  that  the  special  state's 
attorney  would  be  entitled  to  compensation  only  so  long 
as  his  appointment  lasted,  or  he  was  actually  engaged 
in  the  discharge  of  his  duties. 

In  arriving  at  this  conclusion  we  regard  the  language 
of  the  statute  providing  for  the  compensation  of  state's 
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attorney  of  Cook  county  in  the  act  of  1907,  as  sufficient- 
ly broad  to  cover  the  compensation  of  the  special  state's 
attorney  appointed  under  the  provisions  of  the  statute. 
The  word  "the''  used  before  ** state's  attorney"  in  the 
act  of  1907,  or  in  the  other  acts  relating  to  the  state's 
attorneys,  must  be  read,  we  think,  in  the  sense  of 
**any"  and  not  in  the  sense  that  it  points  out  or  refers 
to  a  state's  attorney  of  Cook  county  or  any  other  coun- 
ty, elected  by  the  people.  This  is  the  secondary  mean- 
ing given  to  it  in  the  Century  Dictionary,  Volume  8, 
pages  62  to  68.  See  also  Noyes  et  al.  v.  Childrens  Aid 
Society,  70  N.  Y.  481. 

We  think  the  legislative  object  as  appears  from  the 
various  expressions  in  the  acts  referring  to  the  several 
state's  attorneys  is  broad  enough  to  cover  all  state's 
attorneys  in  the  State,  whether  elected  or  whether  spe- 
cially appointed ;  and  we  think  that  the  plaintiff  in  er- 
ror must  be  placed  upon  the  same  footing  with  regard 
to  fees  and  salaries  as  the  state's  attorney  regularly 
elected.  Furthermore,  by  virtue  of  its  general  power  to 
manage  the  affairs  of  the  county,  the  county  board  had 
authority  to  provide  for  the  local  administration  of  jus- 
tice, including  the  enforcement  of  the  criminal  laws. 
Nye  V.  Foreman,  215  HI.  285.  Therefore,  the  decree  in 
so  far  as  it  is  based  upon  the  theory  that  there  is  no 
legislative  authority  for  the  action  of  the  Board  of 
County  Commissioners  in  providing  for  the  payment  of 
salary  or  compensation  to  special  state's  attorney 
Frank  J.  Loesch,  must  be  regarded  as  erroneous. 

It  is  contended,  however,  on  behalf  of  the  Board  of 
Commissioners  of  Cook  county,  and  the  other  plaintiffs 
in  error,  that  the  right  of  an  officer  to  compensation 
does  not  rest  upon  equitable  considerations,  but  the 
right  rests  entirely  upon  the  statute  which  is  to  be 
strictly  construed  against  the  officer,  and  unless  it  is 
clear  that  the  statute  allows  it,  no  compensation  can  be 
recovered,  and  the  case  of  Foreman  v.  The  People,  209 
HI.  567,  is  cited.  We  do  not  find  any  ground  in  this  pro- 
ceeding for  th^  application  of  the  rule  contended  for. 
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nor  do  we  think  the  case  of  Foreman  v.  The  People  has 
any  application  to  the  question  before  the  court.  That 
case  arose  upon  a  widely  different  state  of  facts  and 
called  for  the  application  of  different  principles  from 
the  case  before  us. 

We  do  not  find  it  necessary  on  this  record  to  deter- 
mine precisely  what  compensation  Mr.  Loesch  is  en- 
titled to  receive,  or  whether  it  shall  be  in  the  form  of 
fees  or  a  salary.  That  question  we  do  not  regard  as  be- 
fore us  on  this  record,  although  it  is  argued  to  some 
extent  in  the  briefs  of  counsel. 

It  follows  from  the  views  above  expressed  that  the 
decree  is  erroneous  in  respect  to  the  finding  that  Frank 
J.  Loesch  as  special  state's  attorney  is  not  entitled  to 
any  compensation,  and  in  perpetually  enjoining  the 
County  Board  and  its  oflScers  from  making  payment  of 
any  compensation  to  said  Loesch  as  state's  attorney. 
The  part  of  the  decree  containing  the  finding  above 
referred  to,  and  the  injunction,  is  therefore  reversed 
and  the  cause  is  remanded  with  directions  to  modify 
the  decree  in  said  cause  in  accordance  with  the  views 
herein  expressed. 

Affirmed  in  part,  reversed  in  part  and  remanded  with 
directions. 

Mr.  Justice  Mack  took  no  part  in  the  consideration 
of  this  case. 


Caesar  Dal  Pino,  Appellant,  v.  Board  of  Commissioners  of  Cook 
Connty  et  al.,  Appellees. 

Oen.  No.  16,390. 

1.  Ii?jxmcnoNS — when  consideration  of  uncontroverted  fact*  not 
erroneous,  H^ld,  that  it  was  not  error  for  the  court  to  consider 
unoontroyerted  evidence  of  facts  not  set  up  in  the  biU  of  complaint 
upon  a  motion  to  grant  a  temporary  injunction  and  a  cross  motion 
to  dismiss. 
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2.  Injunctions — when  diamisaal  of  hill  proper.  When  it  appears 
upon  a  motion  for  a  temporary  injunction  and  a  cross  motion  to 
dismiss  the  bill  for  want  of  equity  that  the  bill  cannot  be  main- 
tained on  final  hearing,  a  dismissal  of  such  bill  may  properly  be 
ordered. 

3.  Res  judicata — when  proceeding  by  one  taxpayer  concludes 
another.  An  adjudication  upon  a  bill  filed  by  one  taxpayer  in  be- 
half of  all  taxpayers  is  conclusive  against  a  later  bill  filed  by  an- 
other  taxpayer  on  behalf  of  all  taxpayers. 

Bill  for  injunction.  Appeal  from  the  Superior  Court  of  Cook 
County;  the  Hon.  Fablin  Q.  Ball,  Judge,  presiding.  Heard  in  the 
Branch  Appellate  Court  at  the  March  teim,  1909.  Affirmed.  Opin- 
ion filed  October  29,  1909. 

David  K.  Tone,  for  appellant. 

Harky  a.  Lewis  and  Wm.  F.  Struckmann,  for  appel- 
lees. 

Mb.  Justice  Smith  delivered  the  opinion  of  the 
court. 

On  December  21, 1908,  appellant  filed  his  bill  of  com- 
plaint in  the  Superior  Court  of  Cook  county  in  behalf 
of  himself  and  of  other  taxpayers  of  said  county  against 
the  Board  of  Commissioners  of  Cook  county,  Joseph  F, 
Haas,  Comptroller  of  said  county,  John  B.  Thompson, 
Treasurer  of  said  county,  and  Frank  J.  Loesch,  defend- 
ants. 

The  bill  alleged  that  the  defendant  Frank  J.  Loesch 
was  pretending  to  act  as  special  state's  attorney  of 
Cook  county;  that  the  other  defendants  above  named 
had  paid  out  certain  sums  of  money  as  the  salary  and 
expenses  of  said  defendant  Loesch  as  such  alleged 
special  state's  attorney,  and  that  the  said  defendants 
were  about  to  cause  to  be  paid  to  said  defendant  Loesch 
various  other  sums  of  money  on  account  of  the  salary 
and  expenses  of  said  Loesch  as  such  alleged  special 
state's  attorney  of  Cook  county. 

The  bill  further  averred  that  on  August  8,  1908,  an 
alleged  primary  for  the  nomination  of  oflScers  to  be 


Digitized  by 


Google 


Chicago — First  District — October,  1909.      247 


Dal  Pino  y.  Board  of  Commissioners,  151  111.  App.  245. 

elected  on  the  first  Tuesday  of  November,  1908,  was 
held  in  the  city  of  Chicago,  and  that  one  John  J.  Healy 
and  John  E.  W.  Wayman  were  upon  the  primary  bal- 
lot as  candidates  for  the  Republican  nomination  for 
the  oflBce  of  state's  attorney  for  Cook  county,  and  that 
said  Healy  was  defeated  for  said  nomination ;  that  in 
the  month  of  September,  1908,  said  Healy  contested 
the  return  made  by  the  canvassing  board  at  said  pri- 
mary, and  in  said  contest  charged  that  certain  alleged 
frauds  and  irregularities  were  committed  at  said  pri- 
mary; that  while  the  said  contest  was  pending  in  the 
County  Court  of  Cook  county,  said  Healy,  who  was 
at  that  time  the  state's  attorney  for  Cook  county,  filed 
a  petition  in  the  Criminal  Court  of  said  county,  which 
petition  prayed  that  some  person  be  appointed  by  said 
Criminal  Court  to  act  as  special  state's  attorney  for 
Cook  county  instead  of  said  Healy,  for  the  purpose  of 
investigating  the  alleged  frauds  claimed  to  have  been 
committed  at  said  primary  held  on  August  8, 1908. 

Said  petition  is  set  forth  in  luxec  verba  in  said  bill 
of  complaint,  the  material  allegations  in  said  petition 
being  that  many  fraudulent  and  illegal  ballots  were 
cast  at  said  primary,  and  that  many  qualified  voters 
were  prevented  from  voting  by  unlawful  means,  and 
that  said  conduct  constituted  criminal  offenses  under 
the  laws  of  the  State  of  Illinois. 

The  petition  further  averred  that  said  Healy  had  in- 
stituted a  contest  in  respect  to  said  primary  election 
against  said  Wayman  in  the  County  Court  of  Cook 
county,  which  contest  was  then  pending  and  undeter- 
mined, and  that  by  means  of  said  contest  said  Healy 
was  interested  in  the  subject-matter  of  the  crimes  al- 
leged to  have  been  committed  at  said  primary. 

The  petition  prayed  that  the  court  appoint  some  com- 
petent attorney  to  investigate  all  violations  of  said  pri- 
mary law  and  prosecute  those  considered  guilty. 

The  bill  further  averred  that  on  September  30, 1908, 
the  Criminal  Court  entered  an  order  upon  said  peti- 
tion finding  that  John  J.  Healy,  the  state's  attorney, 
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was  interested  in  the  subject-matter  of  the  alleged 
crimes  against  said  primary  law,  and  appointed  Frank 
J.  Loesch  special  state's  attorney  to  investigate  and 
prosecute  any  and  all  persons  against  whom  there 
should  appear  to  be  just  and  reasonable  grounds  to  es- 
tablish guilt  of  criminal  offenses  committed  in  viola- 
tion of  the  primary  election  law  at  said  August  pri- 
mary. 

The  bill  further  averred  that  at  the  time  the  said 
alleged  appointment  was  made  there  was  no  cause  or 
proceeding  of  any  kind  or  description  pending  in  the 
Criminal  Court  of  Cook  county,  or  before  any  court 
in  Cook  county  with  respect  to  said  alleged  primary 
frauds;  that  said  alleged  frauds  had  not  then  been 
investigated  by  any  grand  jury  of  said  Cook  county; 
that  on  the  3d  day  of  October,  1908,  said  contest  be- 
tween said  Healy  and  said  Wayman  was  decided  in 
favor  of  said  Wayman ;  that  said  Healy  did  then  elect 
to  abide  by  the  decision  in  favor  of  said  Wayman,  and 
that  if  said  Healy  was  ever  interested  in  the  subject- 
matter  of  said  alleged  primary  frauds,  said  interest 
ceased  on  the  said  3d  day  of  October,  1908. 

The  bill  further  alleged  that  on  October  9, 1906,  said 
Loesch  took  a  pretended  oath  of  office  as  such  pretend- 
ed special  state's  attorney;  that  on  October  28th  the 
grand  jury  was  called  by  one  of  the  judges  of  the  Crim- 
inal Court  upon  the  motion  of  said  Loesch;  that  from 
November  4, 1908,  to  the  latter  part  of  the  same  month 
said  special  grand  jury,  so  convened  on  the  motion  of 
said  Loesch,  was  continuously  in  session  investigating 
the  said  alleged  primary  frauds,  and  returned  numer- 
ous indictments  for  crimes  alleged  to  have  been  com- 
mitted at  said  primary ;  that  on  December  7, 1908,  said 
Wayman  appeared  before  the  Criminal  Court  of  Cook 
county  and  contested  the  right  of  said  Loesch  to  act  as 
special  state's  attorney,  and  then  informed  the  presid- 
ing judge  of  said  court  that  he,  said  Wayman,  was  the 
state's  attorney  for  Cook  county  and  that  he  was  charg- 
ed with  the  responsibility  of  prosecuting  all  violations 
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of  the  criminal  law,  and  said  Wayman  then  and  there 
offered  to  appoint  said  Loesch  as  assistant  state's  at- 
torney at  a  salary  of  $5,500,  and  offered  to  furnish  said 
Loesch  with  a  suite  of  rooms  and  with  stenographers 
and  investigators,  but  that  said  Loesch  declined  to  ac- 
cept such  appointment;  that  said  Loesch  thereafter 
pretended  to  act  as  special  state's  attorney  and  occu- 
pied a  suite  of  rooms  in  the  Criminal  Court  building 
of  said  county  separate  from  the  one  occupied  by  the 
state's  attorney;  that  said  Loesch  had  a  separate 
corps  of  stenographers,  investigators,  assistants  and 
employes,  and  claimed  to  be  conducting  a  special  state's 
attorney's  oflSce  independent  of  and  separate  and  dis- 
tinct from  the  office  conducted  by  said  Wayman ;  that 
the  Board  of  Commissioners  of  Cook  county,  at  the  re- 
quest of  said  Loesch,  had  ordered  an  appropriation  of 
$19,500  in  payment  of  the  salary  and  expenses  of  said 
Loesch  and  his  said  alleged  assistants  and  employes, 
and  that  out  of  said  appropriation  and  upon  the  war- 
rants of  said  comptroller  said  treasurer  had  already 
paid  over  $9,000 ;  that  on  December  14, 1908,  said  Loe- 
sch sent  a  communication  to  the  comptroller  of  Cook 
county  asking  that  there  be  appropriated  for  the  run- 
ning of  the  office  of  said  Loesch,  as  special  state's  at- 
torney, the  sum  of  $54,620;  that  in  addition  to  the  fore- 
going appropriation  said  Loesch  was  claiming  compen- 
sation for  himself  as  said  special  state's  attorney  at 
the  rate  of  $100  a  day. 

The  bill  further  charged  that  said  state's  attorney 
Wajrman  had,  ever  since  he  assumed  the  duties  of  his 
office,  been  ready,  able  and  willing  to  prosecute  all  of 
the  said  alleged  primary  frauds;  that  said  Wayman 
had  a  corps  of  assistants,  investigators,  stenographers 
and  other  employes  amply  sufficient  to  take  charge  of 
and  handle  all  of  the  business  connected  with  the  in- 
vestigation and  prosecution  of  said  alleged  primary 
frauds;  that  the  appropriation  and  payment  from  the 
treasury  of  Cook  county  of  the  above  expenses  of  said 
Loesch  as  said  alleged  special  state's  attorney  was  un- 
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necessary  and  constituted  an  illegal  diversion  of  public 
money. 

The  bill  sought  to  enjoin  the  County  Board  from  ap- 
propriating money  by  way  of  special  fund  or  generally 
for  the  salary,  fees  and  expenses  of  Loesch  as  special 
state's  attorney,  or  for  the  payment  of  his  assistants 
or  employes,  or  for  any  other  purpose  connected  with 
Loesch 's  duties  as  special  state's  attorney,  and  to  en- 
join the  County  Board,  comptroller  and  treasurer  from 
paying  any  sum  or  sums  to  the  said  Loesch  as  special 
state's  attorney,  or  to  his  assistants  or  employes  on  ac- 
count of  any  fees,  salaries  or  expenses. 

The  defendant  Loesch  filed,  with  leave  of  court,  three 
double  pleas. 

The  first  plea  went  to  so  much  of  the  bill  as  sought 
to  restrain  the  payment  of  any  compensation  to  Loesch 
as  special  state's  attorney.  It  set  up  the  proceedings 
and  decree  in  the  case  of  Dominick  J.  Lavin  v.  The 
Board  of  Commissioners  of  Cook  County  et  al.,  in  the 
Circuit  Court  of  Cook  county,  as  showing  that  full  re- 
lief had  been  had  in  this  respect. 

The  second  plea  went  to  so  much  of  said  bill  as  sought 
to  restrain  payments  to  Loesch 's  assistants  and  em- 
ployes by  reason  of  the  fact  that  Loesch  was  not  a  de 
jure  oflScer.  It  set  up  the  fact  that  Loesch  was  a  de 
facto  special  state's  attorney  at  least,  and  that  the 
remedy  against  him  at  law  was  adequate  by  qiu)  war- 
ranto. 

The  third  plea  went  to  so  much  of  the  bill  as  sought 
to  restrain  the  payment  of  money  for  the  salaries  of 
employes  and  assistants  for  Loesch  as  special  state's 
attorney.  It  set  up  the  record  in  the  Lavin  suit  as  res 
adjudicata. 

To  the  residue  of  complainant's  bill  the  defendant 
Loesch  demurred. 

The  cause  came  on  for  hearing  upon  the  complain- 
ant's motion  for  a  temporary  injunction  and  the  de- 
fendants' cross-motion  to  dismiss  the  bill  for  want  of 
equity.    The  defendants  put  in  evidence  the  record  in 
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the  Lavin  suit  and  the  record  of  proceedings  in  the 
Criminal  Court  subsequent  to  Loesch's  appointment. 
This  evidence  was  not  only  not  controverted,  but  was 
conceded  to  be  true. 

The  court  having  heard  the  arguments  of  counsel  and 
considered  the  evidence  and  the  allegations  on  the  face 
of  the  bill,  then  rendered  its  decree  refusing  a  tempo- 
rary injunction,  and  ordering  that  the  bill,  being  for 
injunction  only,  should  be  dismissed  for  want  of  equity. 

The  evidence  introduced  and  not  set  forth  in  the 
allegations  of  the  bill  was  preserved  by  the  findings 
of  the  decree.  Some  evidence,  together  with  other  mat- 
ter, was  preserved  by  a  certificate  of  evidence. 

From  this  decree  appellant  prosecutes  this  appeal, 
and  assigns  error  in  the  proceedings  of  the  court  be- 
low in  that  the  cause  was  finally  disposed  of  on  mo- 
tion for  a  preliminary  injunction  and  the  cross-motion 
of  Loesch  to  dismiss  the  bill,  without  any  final  hearing 
of  the  cause  upon  the  issues  formed  by  the  pleadings, 
and  that  the  court  erred  in  sustaining  a  demurrer  of 
Loesch  to  a  part  of  complainant's  bill  of  complaint,  and 
that  the  decree  is  erroneous  and  contrary  to  law  and 
equity. 

As  to  the  practice  followed  by  the  court  of  consider- 
ing uncontroverted  evidence  of  facts  not  set  up  in  the 
bill  of  complaint  upon  a  motion  to  grant  temporary  in- 
junction and  a  cross-motion  to  dismiss,  we  are  of  the 
opinion  that  it  constituted  no  material  error.  When 
a  cause  comes  on  for  hearing  upon  a  motion  for  a  tem- 
porary injunction  and  a  cross-motion  to  dismiss  the 
bill  for  want  of  equity,  the  defendant  has  two  courses 
open  to  him.  He  may  simply  resist  the  motion  for  an 
injunction  upon  the  face  of  the  bill  alone,  or  he  may 
controvert  facts  set  up  in  the  bill,  or  avoid  them  by 
new  facts  not  appearing  upon  the  face  of  the  bill.  If 
the  latter  course  is  pursued  it  is  ordinary  practice  to 
introduce  evidence  by  aflSdavit  or  by  the  testimony  of 
witnesses  produced  in  open  court,  although  the  def end- 
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ant  may  have  no  answer  or  plea  on  file.  Collins  v. 
Weigselbaum,  126  111.  App.  158-164. 

The  better  practice,  and  the  one  pursued  in  this  case, 
is  to  have  an  answer  or  plea  on  file  which  will  present 
an  issue  under  which  the  evidence  introduced  would 
be  relevant  at  a  final  hearing  on  the  issues  duly  made 
up.  The  defendant  in  this  case  filed  his  pleas  for  the 
purpose  of  raising  an  issue  upon  the  final  hearing  at 
which  the  evidence  introduced  upon  the  motion  for  an 
injunction  and  cross-motion  to  dismiss  would  have  been 
proper  and  relevant,  and  at  the  same  time  he  laid  the 
foundation  in  his  pleadings  for  presenting  uncontro- 
verted  facts  not  set  up  in  the  bill  of  complaint  for  the 
purpose  of  the  hearing  on  the  motion  for  the  temporary 
injunction  and  the  cross-motion  to  dismiss. 

We  are  of  the  opinion  that  when  it  appears  upon  a 
motion  for  temporary  injunction  and  a  cross-motion  to 
dismiss  the  bill  for  want  of  equity  by  uncontroverted 
evidence  of  record,  that  the  bill  cannot  be  maintained 
on  final  hearing,  the  law  does  not  require  the  absurd 
and  dilatory  practice  to  be  pursued  which  confines 
the  court  to  merely  denying  a  motion  for  the  injunc- 
tion and  overruling  the  motion  to  dismiss  the  bill  simp- 
ly because  the  case  is  not  brought  on  for  final  hearing, 
and  that  the  court  shall  thereafter  set  the  case  or  the 
pleas  filed  therein  down  for  final  hearing  after  having 
heard  fully  the  same  matters  on  motions.  If  it  appears 
upon  the  motion  for  an  injunction  in  a  bill  purely  for 
injunction  that  the  issues  involved  in  the  bill  have  been 
adjudicated,  the  court,  we  think,  is  not  bound  to  set 
the  case  for  final  hearing  and  go  over  the  same  mat- 
ters the  second  time.  Therefore,  the  court,  in  pursu- 
ing the  practice  which  was  pursued  in  this  case,  did 
not  commit  error  in  disposing  of  the  bill  upon  the  mo- 
tions made. 

The  record  in  the  Lavin  suit  set  out  in  the  pleas 
filed,  in  our  opinion,  showed  a  res  ddjudicata  of  the  is- 
sues in  this  suit.  In  the  first  place  the  parties  com- 
plainant in  the  Lavin  suit  and  in  this  suit  are  the  same. 
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In  the  Lavin  suit  the  hill  was  filed  hy  Lavin  as  a  tax- 
payer in  his  own  hehalf  and  **in  hehalf  of  all  other 
property-owners  and  taxpayers  similarly  situated  who 
may  join  in  the  bill.*^  The  authorities  are  numerous 
and  conclusive  to  the  effect  that  the  parties  complain- 
ant in  a  bill  in  behalf  of  all  taxpayers  by  one  taxpayer 
is  a  bill  by  the  same  party  complainant  as  a  bill  by 
another  taxpayer  on  behalf  of  all  taxpayers.  Harmon 
V.  Auditor,  123  111.  122;  Sabin  v.  Sherman,  28  Kan.  205; 
Terry  v.  Town  of  Waterbury,  35  Conn.  526;  State  ex 
rel.  Brown  v.  C.  &  L.  B.  E.,  13  S.  C.  290;  Stallcup  v. 
Tacoma,  13  Wash.  141;  Dady  v.  G.  &  A.  By.,  112  Fed. 
838. 

The  Lavin  suit  and  this  suit  are  against  the  same 
parties  defendant. 

The  material  facts  upon  which  relief  is  prayed  are 
the  same  in  both  suits;  and  the  relief  prayed  for  in 
both  cases  is  substantially  the  same.  We  are,  there- 
fore, of  the  opinion  that  the  decree  in  the  Lavin  case  is 
res  adjudicata  of  the  issues  in  this  case.  It  follows 
that  the  decree  of  the  Superior  Court  in  this  case  is 
correct  and  must  be  afl&rmed. 

1     Affirmed. 


City  of  Chicago,  Plaintiff  in  Error,  v.  Dimham  Towing  &  Wrecking 
Company,  Defendant  in  Error. 

Gen.  No.  14,626. 

1.  Municipal  oobposations — character  of  ownership  of  hridffe. 
A  city  holds  title  to  a  bridge  erected  and  maintained  by  public  taxa- 
tion in  its  public  and  not  in  its  private  capacity. 

2.  Statute  of  Limitations — when  defense  to  action  hy  city.  The 
statute  of  limitations  is  a  defense  to  an  action  by  a  city  to  recover 
for  damage  done  to  a  bridge  held  by  it  in  its  public  capacity. 
Freeman  J.,  dissenting. 
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Tort,  Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Wil- 
liam N.  CoTTBEix,  Judge,  presiding.  Heard  In  this  court  at  the 
October  term,  1908.    Affirmed.     Opinion    filed   November    8,    1909. 


Edwabd  J.  Bbundagb,  Charles  M.  Hays  and  Emu^ 
C.  Wetten,  for  plaintff  in  error. 

Michael  F.  Sullivan,  for  defendant  in  error. 

Mr.  Presiding  Justicb  Holdom  delivered  the  opinion 
of  the  court. 

The  only  question  involved  in  the  cause  before  us  is 
whether  the  Statute  of  Limitations  can  be  invoked  as  a 
defense  to  the  action  of  the  city.  It  is  claimed  that  the 
steamer  ** Pearson"  while  in  tow  of  a  tug  of  defendant 
August  17,  1901,  ran  into  the  Fullerton  avenue  bridge 
which  crosses  the  Chicago  river  at  Fullerton  avenue, 
and  damaged  the  bridge.  This  suit,  instituted  for  the 
purpose  of  recovering  such  damage,  was  commenced 
November  19,  1907.  The  trial  court  held  that  the  stat- 
ute applied  and  gave  judgment  for  defendant. 

The  controversial  question  is  covered  by  an  agreed 
statement  of  facts,  in  which  it  is  conceded  that  the  city 
of  Chicago  is  a  municipal  corporation  and  that  defend- 
ant is  incorporated  under  the  laws  of  this  State ;  that 
the  bridge  crosses  a  navigable  stream  and  is  the  con- 
necting link  of  the  highway  on  each  side  of  the  Chicago 
river  known  as  Fullerton  avenue;  that  the  property 
damaged,  for  which  the  city  seeks  compensation,  form- 
ed a  part  of  the  bridge ;  that  the  bridge  was  built  and 
maintained  out  of  funds  derived  solely  from  general 
taxation  of  property  lying  within  the  limits  of  the  city, 
and  that  the  city  derives  no  income  or  financial  benefit 
from  the  maintenance  of  the  bridge. 

The  court  held  as  a  matter  of  law  that  the  city  held 
the  title  to  Fullerton  avenue,  including  the  bridge,  in 
trust  for  the  sole  use  and  benefit  of  the  public,  and  that 
the  same  constituted  a  part  of  th^  public  streets  of 
Chicago. 
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We  are  of  the  opinion  that  Fullerton  avenue  bridge 
is  a  part  of  the  public  highway  and  that  the  city  holds 
title  thereto  in  its  public  and  not  its  private  capacity 
for  the  use  of  the  public  generally ;  that  as  to  its  title 
and  ownership  and  the  right  to  maintain  and  operate 
the  bridge  the  Statute  of  Limitations  would  be  unavail- 
ing. Such  a  plea  could  not  be  successfully  interposed 
against  any  such  right.  The  contentions  of  the  city 
in  this  regard  are  well  taken,  but  we  think  the  difficulty 
of  the  contention  lies  in  the  application  of  the  legal 
principle  to  the  particular  facts  of  this  case.  The  city 
sues  for  compensation  for  an  injury  to  this  particular 
bridge.  In  a  recovery  the  general  public  of  the  State 
is  in  no  wise  interested.  Whatever  sum  might  be  re- 
covered would  be  paid  into  the  treasury  of  the  city  and 
would  not  in  that  way  benefit  the  public  at  large.  Neith- 
er would  the  public  be  affected  by  a  failure  to  recover. 
We  cannot  see  that  the  People  v.  Brown,  67  111.  435,  is 
in  any  way  analogous.  Byrne  v.  Chicago  General  By., 
169  111.  75,  does  not  involve  the  principle  in  dispute. 
In  that  case  a  stockholder  sought  to  enjoin  the  collec- 
tion of  a  license  fee  imposed  upon  the  company  by  the 
city  council  in  an  ordinance  granting  the  right  to  the 
company  to  operate  its  cars  in  certain  streets  of  the 
city.  This  ordinance  had  been  accepted  by  the  com- 
pany, and  the  court  not  only  held  that  the  city  had  a 
right  to  impose  upon  the  company  the  payment  of  a 
license  fee  for  each  of  its  cars,  but  that  the  stockholder 
had  no  standing  to  enjoin  its  payment;  and  while  it  is 
true  that  the  court  did  say  that  **It  follows  that  any 
contribution  from  any  street  railway  company  to  the 
government  of  the  city  inures  to  the  support  of  a  public 
agency,  exercising  public  functions  and  deriving  its 
authority  from  the  general  sovereignty  vested  in  the- 
people  of  the  State  at  large.  It  cannot  be  true,  there- 
fore, as  claimed  by  counsel  for  appellant,  that  a  contri- 
bution from  the  appellee  company  to  the  support  of  the 
municipal  government  of  Chicago  is  not  in  the  interest 
of  the  public,''  still  these  observations  related  solely 
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to  the  power  of  the  city  council,  in  the  exercise  of  its 
governmental  functions,  to  impose  the  license  fee  upon 
the  car  company  as  a  condition  of  its  being  permitted 
to  operate  its  cars  in  the  city  streets  over  which  the 
city  had  exclusive  jurisdiction  and  control. 

City  of  DeKalb  v.  Luney,  193  111.  185,  is  inapplicable 
to  the  facts  of  the  case  at  bar,  and  in  no  sense  an  au- 
thority supporting  the  city's  contention,  Luney  had 
taken  possession  of  a  portion  of  the  city  street  and  an- 
nexed it  to  his  adjoining  lot.  The  city  held  the  title 
to  such  street  for  the  use  of  the  public  generally,  and 
Luney  therefore  was  in  no  position  to  invoke  any  limi- 
tation statute  against  the  city  in  an  attempt  to  thwart 
its  regaining  possession  of  the  street  so  unlawfully 
attempted  to  be  appropriated  by  Luney.  The  title  of 
the  bridge  in  the  case  at  bar  is  not  involved  in  this 
litigation.  There  is  no  attempt  made  to  interfere  in 
the  remotest  manner  with  the  right  of  the  city  in  the 
FuUerton  avenue  bridge.  Compensation  alone  is  sought 
for  damage  to  the  bridge  resulting  from  defendant's 
claimed  negligence  in  so  towing  the  ** Pearson"  that  it 
came  into  collision  with  the  bridge  and  damaged  it. 
No  right  of  the  general  public  is  involved.  The  right 
to  maintain  an  action  for  such  damage  is  a  private 
right  only  and,  as  held  in  Brown  v.  School  Trustees, 
224  111.  184,  the  Statute  of  Limitations  is  invokable  in 
the  same  manner  and  to  the  same  extent  as  against  indi- 
viduals.  Board  of  Supervisors  v.  City  of  Lincoln,  81 
111.  156;  County  of  Piatt  v.  Goodell,  97  ihid.  84;  People 
ex  rel.  v.  Town  of  Oran,  121  ibid.  650;  Greenwood  v. 
Town  of  LaSalle,  137  ibid.  225. 

Believing  that  the  Statute  of  Limitations  was  invok- 
able against  the  city,  the  judgment  of  the  Municipal 
Court  is  affirmed. 

Affirmed. 

Mr.  Justice  Fbeeman  dissenting. 
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W.  S.  Hurford  et  al.,  Defendants  in  Error,  v.  Leo  Shafton  et  al., 
Plaintiffs  in  Error. 

Oen.  No.  14,633. 

1.  Appeals  autd  ebbobs — tohen  lorit  of  error  does  not  lie.  A  writ 
of  error  does  not  He  by  one  party  to  a  Judgment  which  is  Joint  as 
against  himself  and  another. 

2.  Qaxnishment — tohen  garnishee  subject  to  jurisdiction.  If 
garnishees  appear  in  person  and  by  counsel  and  urge  their  defense 
upon  the  trial  of  the  cause  they  are  thereby  subject  to  the  Jurisdic- 
tion of  the  court  and  a  personal  Judgment  may  be  rendered  against 
them. 

3.  Municipal  Coubt— propriety  of  judgment  in  garnishment.  The 
Municipal  Court  has  power  in  rendering  a  Judgment  in'  a  garnish- 
ment proceeding  to  make  a  Just  and  equitable  disposition  of  the 
rights  of  the  parties  before  the  court. 

Attachment.  Error  to  the  Municipal  Court  of  Chicago;  the  Hon. 
OscAB  M.  ToBBisoN,  Judge,  presiding.  Heard  in  this  court  at  the 
October  term,  1908.    Affirmed.    Opinion  filed  November  8,  1909. 

John  W.  Bubdbttb  and  Nicholas  J.  Pbitzkeb,  for 
plaintiffs  in  error. 

Hbnby  M.  Shabai>,  for  defendants  in  error. 

Mb.  Pbesidinq  Justice  Hoij)om  delivered  the  opin- 
ion of  the  court. 

The  record  discloses  that  the  original  cause  was  an 
attachment  suit  in  which  W.  D.  Hurford  &  Company 
was  plaintiff  and  J.  Burmestrovitz  and  J.  Weinstein, 
doing  business  as  ** National  Laundry,"  were  defend- 
ants. It  also  appears  that  Steme  &  Son  Company,  a  cor- 
poration, and  the  Troy  Laundry  Machine  Company 
sued  the  same  defendants  in  the  Municipal  Court  in 
similar  actions  about  the  same  time.  The  common 
law  record,  however,  reveals  nothing  in  relation  to 
these  last  two  attachments  until  the  order  of  consolida- 
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tion  recited  in  the  final  judgments  against  the  garn- 
ishees sought  to  be  reversed,  which  were  entered  in 
one  final  order  April  18, 1908,  nunc  pro  tunc,  as  of  Jan- 
nary  4, 1908.  On  October  31, 1907,  on  motion  of  defend- 
ants in  the  Hurford  suit  it  was  dismissed  for  want  of 
prosecution.  On  the  following  day,  on  notice  to  Pritz- 
ker,  attorney,  and  J.  J.  Sankstone,  one  of  the  garn- 
ishees, the  order  of  dismissal  was  vacated.  Samuel 
Sankstone,  J.  J.  Sankstone,  A.  Belinsky,  Katie  Pike 
and  Leo  Shafton  were  summoned  as  garnishees.  On 
November  16,  1907,  a  judgment  in  the  Hurford  case 
was  entered  against  the  defendants  Burmestrovitz  and 
Weinstein  for  $134.01  and  costs  taxed  at  $22.60.  We 
do  not  find  in  the  record  any  judgments  against  de- 
fendants in  either  of  the  two  other  attachment  suits. 
The  remainder  of  the  proceedings  relates  to  the  garn- 
ishees solely. 

Many  objections  are  made  on  behalf  of  the  garn- 
ishees Leo  Shafton  and  Samuel  Sankstone,  the  only 
plaintiffs  in  error  now  before  the  court;  but  we  shall 
take  notice  of  such  only  as  we  deem  in  point  to  sustain 
the  conclusion  to  which  we  have  arrived,  in  affirming 
the  judgment  of  the  Municipal  Court. 

Many  irregularities  both  in  this  and  the  Municipal 
Court  have  intervened.  The  three  judgments  in  favor 
of  the  several  plaintiffs  against  the  garnishees  in  the 
attachment  suits  are  entered  in  the  same  order.  No 
judgment  is  shown  to  have  been  entered  in  two  of  the 
suits  against  the  defendants,  but  as  they  are  not  here 
complaining  and  no  one  can  be  heard  to  complain  for 
them,  we  are  not  called  upon  to  consider  such  irregu- 
larity.   Clark  V.  Marfield,  77  111.  259. 

Belinsky  sues  out  a  writ  of  error  on  a  joint  judgment 
against  himself  and  Katie  Pike.  This  is  irregular  and 
contrary  to  practice.  Belinsky,  after  joining  in  error 
with  Shafton  and  Sankstone,  on  the  motion  of  the  lat- 
ter was  eliminated  from  the  cause  by  an  order  of  sever- 
ance. This  was  another  irregularity,  as  there  can  be 
no  severance  after  joinder  in  error.    If  a  motion  to  dis- 
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miss  for  such  irregularities  had  been  made,  it  would 
have  been  allowed.  No  such  motion  has  been  made. 
Neither  is  the  point  raised  in  argument.  We  have  con- 
sequently determined  to  look  to  the  merits  alone  as  a 
basis  of  our  decision. 

Whatever  may  be  said  concerning  the  irregularity  of 
the  order  reinstating  the  cause  the  day  following  its 
dismissal,  defendants  have  abided  the  action  of  the 
court  without  complaint,  and  the  garnishees  before  us, 
Sankstone  and  Shafton,  submitted  themselves  to  the 
jurisdiction  of  the  court  by  appearing  in  person  and 
by  counsel  and  urging  their  defenses  upon  the  final 
trial  of  the  cause  against  them.  By  so  doing  they 
vested  the  court  with  jurisdiction  to  render  judgment 
in  personam  against  them.  They  urge  lack  of  notice, 
but  the  only  function  a  notice  of  such  character  serves 
is  to  bring  the  party  before  the  court.  They  were  be- 
fore the  court.  It  is  liot  important  how  they  were 
brought  into  the  jurisdiction  of  the  court;  the  fact  re- 
mains they  were  in  court  by  participating  in  the  trial, 
submitting  themselves  to  its  jurisdiction. 

It  appears  from  the  facts  in  the  record  that  Samuel 
Sankstone  bought  of  Pike  and  Belinsky  a  laundry  for 
$2300.  Certain  sums  were  paid  to  Pike  and  Belinsky 
on  account  of  such  purchase,  and  other  sums  were  re- 
tained by  Sankstone  with  which  to  pay  certain  of  Pike 
and  Belinsky 's  creditors.  At  the  time  of  the  service 
of  the  garnishee  summons  upon  Samuel  Sankstone  he 
owed  Pike  and  Belinsky  $243.95  of  the  purchase  price 
of  the  laundry  after  crediting  him  with  all  payments 
made  by  him  on  account  of  such  purchase  price.  This 
amount  due  Pike  and  Belinsky  was  owing  by  them  to 
defendants  Burmestrovitz  and  Weinstein  at  the  time 
of  such  service.  Leo  Shafton  recovered  in  his  own 
name,  but  really  for  the  use  of  Burmestrovitz  and 
Weinstein,  in  the  Municipal  Court  on  March  15,  1907, 
a  judgment  for  $260.19  against  Pike  and  Belinsky.  The 
Municipal  Court  ordered  Shafton  to  assign  that  judg- 
ment to  a  receiver  which  the  court  appointed  for  that 
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purpose,  but  Shafton  failed  to  obey  that  order  and  did 
not  make  the  assignment,  for  the  disobedience  of  which 
order  Shafton  was  held  to  be  in  contempt  of  court.  The 
court  found  that  Shafton  had  no  title,  right  or  inter- 
est in  that  judgment,  but  held  the  same  for  the  defend- 
ants in  the  attachment,  Burmestrovitz  and  Weinstein. 
Judgment  was  given  against  Samuel  Sankstone  for 
$248.95,  the  amount  due  from  him  to  Pike  and  Belinsky, 
and  by  the  latter  to  Burmestrovitz  and  Weinstein,  and 
against  Leo  Shafton  for  $231.16,  the  amount  of  the 
judgment  obtained  by  him  in  the  Municipal  Court 
against  Pike  and  Belinsky,  less  some  credits,  the  de- 
fendants Burmestrovitz  and  Weinstein  being  in  fact 
the  beneficial  owners  of  said  judgment.  This  appears 
to  be  an  equitable  and  just  disposition  of  the  rights  of 
the  parties  before  the  court  upon  the  merits,  of  which, 
aside  from  the  irregularities  in  procedure  mentioned, 
no  party  has  any  just  cause  of  complaint. 
The  judgment  of  the  Municipal  Court  is  alBSrmed. 

Affirmed. 


Sepnblio  Mannfactaring  Company,  Plaintiff  in  Error,  v.  Albert 
Faclu,  Defendant  in  Error. 

Oen.  No.  14,642. 

1.  Verdicts — when  not  disturbed,  A  verdict  will  not  be  set  aside 
on  review  as  against  the  weight  of  the  evidence  unless  clearly  and 
manifestly  so. 

2.  CoNTBACTS — what  sufficient  consideration  to  support  ffuaranty. 
The  acceptance  of  an  order  for  the  payment  of  money  and  the  pay- 
ment of  money  which  was  not  obligatory,  are  suf&clent  considera- 
tion to  support  a  contract  of  guaranty. 

Fbebman,  J.,  dissenting. 

Assumpsit,  Error  to  the  Municipal  Court  of  Chicago;  the  Hon. 
IdAX  Bbebhabot,  Judge,  presiding.  Heard  in  this  court  at  the  Oc- 
tober term,  1908.  Affirmed.  Opinion  filed  November  8,  1909.  Re- 
hearing denied,  opinion  modified  and  reflled  November  22,  1909. 
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Dunn  &  Hayes,  for  plaintiff  in  error. 
B.  M.  Shaffner,  for  defendant  in  error. 

Me.  Pbesiding  Justice  Holdom  delivered  the  opin- 
ion of  the  court. 

The  plaintiff,  Republic  Manufacturing  Company, 
brought  suit  against  defendant,  Albert  Fuchs,  to  re- 
cover a  balance  of  $300  due  upon  a  promissory  note  of 
$500,  made  by  defendant  to  plaintiff  and  payable  in 
five  monthly  instalments  of  one  hundred  dollars  each. 
Defendant  claimed  a  set-off  for  money  expended  in  re- 
pairing defects  in  the  work  on  his  building  installed 
by  Redmond,  the  plumber,  under  the  following  guar- 
anty: 

'^  June  4,  1907. 
'* Albert  Fuchs,  Esq. 

Dear  Sir :  In  consideration  of  the  payment  made  on 
account  of  contracts  made  with  R.  S.  Redmond  for 
plumbing  on  the  Chateau,  comer  Clarendon  Ave.  and 
Sheridan  Road,  we  hereby  guarantee  the  plumbing, 
etc.,  described  in  said  contract  for  the  terms  set  forth 
therein  and  to  make  good  upon  notice  from  you  any 
defects  therein.  Republic  Mfg.  Co., 

W.  R.  Ratcliffe,  Prest." 

The  issues  were  tried  before  the  court  with  a  jury, 
a  verdict  rendered  for  defendant,  upon  which  a  judg- 
ment of  nil  capiat  was  entered,  and  plaintiff  seeks  this 
refview  and  argues  for  reversal  that  the  judgment  is 
contrary  to  the  weight  of  the  evidence,  that  the  guar- 
anty is  without  consideration  and  void,  and  that  no 
notice  of  defects  was  given. 

A  careful  reading  of  the  evidence  demonstrates  that 
it  is  in  sharp  conflict.  Defendant's  proofs,  standing 
alone,  are  of  suflScient  probative  force  to  sustain  a  find- 
ing in  his  favor.  The  conflict  in  the  proof  was  the  bur- 
den of  the  jury  to  harmonize  and  by  their  verdict  to  say 
on  which  side  of  the  controversy  the  evidence  prepon- 
derated.   They  found  by  their  verdict  that  defendant 
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had  maintained  his  affirmative  defense  by  the  greater 
weight  of  the  proof.  Being  unable  to  say  that  such 
finding  is  manifestly  contrary  to  the  weight  of  the  evi- 
dence, we  have  no  right  to  interfere  with  the  judgment, 
rendered  on  such  verdict,  unless  some  other  reason 
exists  for  so  doing. 

Defendant  made  contracts  for  the  erection  of  an 
apartment  house  named  the  ^'Chateau,"  among  which 
was  a  contract  with  one  Redmond  for  plumbing.  Plain- 
tiff sold  considerable  plumbing  supplies  to  Eedmond, 
which  Redmond  installed  in  the  building  of  defendant. 
For  these  supplies  plaintiff  had  a  claim  against  Red- 
mond. The  payment  of  such  claim  was  no  concern  of 
defendant ;  for  it  he  was  in  no  way  personally  responsi- 
ble to  plaintiff,  although  his  building  might,  in  certain 
circumstances,  be  subjected  to  a  mechanic's  lien.  Red- 
mond seems  to  have  been  a  person  of  questionable 
financial  responsibility ;  at  least  plaintiff  seemingly  had 
some  fear  concerning  its  ability  to  get  payment  from 
Redmond. 

On  April  8, 1907,  Redmond  gave  to  plaintiff  an  order 
on  defendant  for  $2085.  Defendant  had  a  loan  with 
Peabody,  Houghteling  &  Co.,  and  on  June  4, 1907,  gave 
a  certificate  as  follows : 

**This  is  to  certify  that  the  Republic  Mfg.  Co.  (A. 
Redmond  act.),  contractor  for  the  plumbing  and  gas 
fitting  of  The  Chateau  (both  contracts),  are  entitled 

to  a  payment  of  five  hundred  and  eighty-five 

dollars  by  the  terms  of  contract,  which  please  pay  and 
charge  to  my  account.  A  blc  of  four  hundred  and  fifteen 
dollars  will  be  paid  by  me  to  R.  A.  Redmond  or  his 
assigns,  etc.,  and  this  is  to  settle  all  claims  on  both 
sides  except  the  keeping  in  order  of  the  work  as  per 
contract  for  two  years.  Albert  Fuchs, 

Owner. '* 

A  settlement  was  had  on  that  day  and  the  amount  of 
the  Redmond  order  on  defendant,  less  $85  which  was 
for  extras  which  plaintiff  abated,  paid  by  defendant 
to  plaintiff.  Defendant  was  neither  obligated  to  accept 
nor  pay  the  order  or  the  $2000  which  he  paid  to  plain- 
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tiff,  and  in  consideration  of  that  payment  plaintiff 
gave  to  defendant  the  guaranty  of  June  4,  1907,  above 
set  out.  These  were  concurrent  acts  and  a  suflScient 
consideration  for  the  guaranty  then  given.  Moreover, 
the  guaranty  recites  a  consideration  which  was  suffi- 
cient in  itself  to  cast  the  burden  upon  plaintiff  to  rebut 
by  proof.  Cook  v.  Murphy,  70  111.  96.  The  conditions 
of  settlement  were  threefold :  On  the  part  of  the  de- 
fendant to  pay  the  amount  of  the  Redmond  order,  less 
$85,  which  he  was  not  in  law  obligated  to  pay,  and  on 
the  part  of  plaintiff  the  rebating  of  the  $85  for  extras 
and  giving  the  guaranty  above  recited.  The  money  so 
paid  was  Redmond's  debt  and  the  guaranty  given  was 
the  assumption  of  that  condition  in  Redmond's  con- 
tract. 

If  notice  to  plaintiff  of  defects  in  Redmond's  work 
was  necessary  to  fix  a  liability  upon  plaintiff  under 
the  terms  of  the  guaranty,  there  is  evidence  in  the  rec- 
ord sufficient  to  warrant  the  conclusion  of  the  jury 
that  such  notice  was  given. 

While  the  theories  in  dispute  are  not  altogether  free 
from  doubt,  we  are  satisfied  that  the  judgment  metes 
out  substantial  justice  between  the  parties. 

The  judgment  of  the  Municipal  Court  is  affirmed. 

Affirmed. 

Mr.  Justice  Freeman  dissenting. 


Henry  Wolf,  Plaintiff  in  Error,  v.  Thomas  F.  Scully  et  al.. 
Defendants  in  Error. 

Gen.  No.  14,647. 

Appeals  Ain>  bsbobs — when  finding  by  court  set  aside  as  against  the 
evidence.  The  finding  of  a  court  wiU  be  set  aside  as  against  the 
evidence  if  manifestly  against  its  weight 

Aaaumpait.  Error  to  the  Municipal  Court  of  Chicago;  the  Hon. 
McKenzie  Cleland,  Judge,  presiding.  Heard  in  this  court  at  the 
October  term,  1908.  Reversed  and  Judgment  here.  Opinion  filed 
November  8,  1909.    Rehearing  denied  November  22,  1909. 
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WiLLL^^M  A.  SoHONFELD,  foF  plaintiff  in  error. 
WiLLLkM  A.  CuNKEA,  for  defendants  in  error. 

Mb.  Pbesidino  Justice  Holdom  delivered  the  opin- 
ion of  the  court. 

For  the  second  time  this  cause  is  before  the  court  for 
review  on  a  judgment  against  plaintiff  in  error  for 
$510,  the  amount  of  the  first  judgment,  which  this  court 
reversed,  as  being  contrary  to  the  manifest  weight 
of  the  evidence,  being  for  the  same  amount.  Wolf  v. 
Scully,  137  111.  App.  87.  The  first  trial  was  before  the 
court  with  a  jury,  and  the  judgment  in  the  cause  before 
us  was  rendered  by  the  court  without  the  intervention 
of  a  jury.  Plaintiffs'  claim  is  for  commissons  on  the 
sale  of  certain  real  estate  of  defendant,  of  which  sale 
they  insist  they  were  the  efficient  and  procuring  cause. 

In  the  first  instance  it  devolved  upon  plaintiffs  to 
prove  by  a  preponderance  of  the  evidence  that  they 
were  authorized  to  act  as  agents  of  defendant  in  the 
sale  of  his  property.  As  between  Silverstein  and  de- 
fendant, who  swear  in  diametrical  opposition  to  each 
other,  there  cannot  be  said  to  be  any  preponderance  one 
way  or  the  other,  nor  are  there  any  facts  or  circum- 
stances in  proof  which  lend,  on  this  point,  any  corrob- 
oration or  support  to  Silverstein.  On  the  other  hand 
there  are  several  circumstances,  developed  by  the  evi- 
dence, which  tend  to  sustain  defendant's  denial.  Plain- 
tiffs make  no  pretense  that  they  personally  took  any 
part  either  in  the  way  of  procuring  authority  to  act  for 
defendant  or  in  conducting  any  negotiations  looking 
toward  a  sale.  Whatever  was  done  was  through  the 
witness  Silverstein,  who,  it  is  contended,  was  acting  as 
plaintiffs'  representative.  Neither  plaintiffs  nor  Sil- 
verstein had  any  knowledge  of  the  sale  until  after  it 
was  made,  and  all  the  parties  directly  interested  deny 
that  Silverstein  at  any  time  called  their  attention  to 
the  property  or  offered  to  sell  it  to  them,  or  told  them 
that  it  could  be  bought.    Neither  Goldberg  nor  Miller. 
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the  purchasers,  are  financially  interested  in  the  resnlt 
of  the  suit,  but  plaintiflFs  and  Silverstein  are  interested 
for  the  reason  that  whatever  amount  can  be  recovered 
will  be  shared  between  them.  So  it  is  plain  that  Gold- 
berg and  Miller  are  disinterested,  while  Silverstein  is 
directly  interested.  Consequently  no  reason  exists  for 
crediting  Silverstein  and  discrediting  defendant's  dis- 
interested witnesses. 

The  questions  here  involved  are  all  of  fact.  Have 
plaintiffs  made  out  their  case  by  a  preponderance  of 
the  proofs,  is  the  crucial  and  decisive  question.  On 
careful  consideration  of  all  the  evidence  we  have  con- 
cluded, as  on  the  first  review,  that  this  primal  requisite 
to  warrant  a  recovery  is  lacking,  and  that  the  judg- 
ment is  against  the  manifest  weight  of  the  proofs.  It 
therefore  becomes  our  duty  to  reverse  the  judgment 
of  the  Municipal  Court  and,  responding  to  the  mandate 
of  the  Municipal  Court  Act,  we  enter  the  judgment 
here  which,  in  our  opinion,  the  court  below  should 
have  entered,  which  is  a  finding  and  judgment  for  the 
plaintiff  in  error,  the  defendant  below. 

The  judgment  of  the  Municipal  Court  is  reversed 
and  a  finding  and  judgment  for  defendant  is  entered 
here. 

Reversed  and  judgment  here. 


City  of  Cliic&s^o,  Defendant  in  Enor,  v.  Harriet  A.  Hook,  Flaintiif 

in  EiTor. 

Oen.  No.  14,653. 

Bbe^ch  or  nucB-^what  does  not  constitute.  A  perron  who  upon 
a  peaceful  errand  enters  the  house  of  another  with  the  consent  of 
an  occupant  thereof,  conducts  herself  quietly  and  seeks  to  leave 
when  she  finds  her  presence  ohjectlonahle,  Is  not,  even  though  par- 
tially disguised,  guilty  of  a  breach  of  the  peace  or  of  any  offensls 
which  justifies  her  arrest. 
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Brror  to  the  Municipal  Court  of  Chicago;  the  Hon.  Oscab  M. 
ToBBisoN,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1909.  Reversed  and  defendant  discharged.  Opinion  filed  No- 
vember 9,  1909. 

A.  Humphrey,  for  plaintiff  in  error. 

George  H.  White;  for  defendant  in  error ;  Henry  M. 
Sbligman,  of  counsel. 

Mr.  Presiding  Jitsticb  Holdom  delivered  the  opinion 
of  the  court. 

On  the  sworn  complaint  of  Ben  M.  Giroux  that  Har- 
riet A.  Hook  on  March  12,  1908,  at  Chicago,  did  make, 
aid,  countenance  and  assist  in  making  an  improper 
noise,  riot,  disturbance,  breach  of  the  peace  and  di- 
version tending  to  a  breach  of  the  peace,  in  violation  of 
section  1454  of  the  Revised  Municipal  Code,  a  warrant 
was  issued  and  she  was  arrested  and  in  due  course 
tried  before  a  judge  of  the  Municipal  Court  after  waiv- 
ing her  constitutional  right  of  trial  by  jury,  found 
guilty  and  fined  $10,  together  with  the  costs  of  the 
prosecution.  From  the  judgment  so  rendered  this  re- 
view of  the  record  is  sought  and  a  reversal  of  the 
judgment  and  the  discharge  of  defendant  asked. 

It  appears  from  the  evidence  that  defendant  had 
some  interest  or  curiosity  about  the  physical  condition 
of  a  son  of  the  complaining  witness.  Defendant  was 
personally  known  to  both  complaining  witness  and  his 
wife.  They  did  not  regard  defendant  with  favor ;  why 
is  immaterial.  This  attitude  of  the  boy's  parents  was 
evidently  known  to,  or  at  least  suspected  by,  defend- 
ant. To  satisfy  her  interest  or  curiosity,  whichever 
impulse  dominated  at  the  time,  she  proceeded  to  the 
Giroux  residence  and,  suspecting  that  when  recognized 
she  would  not  be  admitted,  she  attempted  to  disguise 
herself  by  donning  a  black  wig.  On  arriving  at  the 
residence  she  rang  the  bell,  in  response  to  which  the 
door  was  opened  by  Charles  Benaud,  whom  she  asked 
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if  Mrs.  Giroux  was  at  home,  saying  that  she  was  a 
newspaper  reporter.  This  was  abont  6 :30  in  the  even- 
ing. Defendant  entered  the  house  and  awaited  the  re- 
tain of  Mr.  and  Mrs.  Giroux.  Mrs.  Giroux  arrived 
home  at  about  7:30  and  her  husband  half  an  hour 
later  in  response  to  his  wife's  summons  by  telephone. 
There  is  no  evidence  of  any  act  or  conduct  on  the  part 
of  defendant,  either  before  or  after  the  arrival  of  Mrs. 
Giroux  and  her  husband  to  which  any  exception  could 
be  justly  taken.  She  made  no  disturbance  and  used  no 
language  calculated  to  incite  any  sane  person  to  a 
breach  of  the  peace.  From  the  first  moment  she  dis- 
covered that  her  presence  inflamed  the  temper  of  Mrs. 
Giroux  she  tried  quietly  to  leave  the  house.  Both  Mr. 
and  Mrs.  Giroux  acted  with  unseemly  and  unwarranted 
violence  toward  defendant,  and  against  her  will  and 
protest  detained  her  in  the  house  and  restrained  her, 
unlawfully,  of  her  liberty  for  upwards  of  three  hours, 
when  Giroux  caused  her  to  be  arrested  outside  of  the 
house  by  a  policeman,  for  whom  he  had  telephoned 
while  detaining  defendant  in  the  house.  All  the  wit- 
nesses, both  for  the  prosecution  and  defense,  testify  to 
the  quiet  conduct  of  defendant  while  in  the  Giroux 
house,  and  both  Mr.  and  Mrs.  Giroux  admit  that  they 
were  excited,  talked  loud  and  threatened  defendant  and 
detained  her  contrary  to  her  will  and  against  her  pro- 
test. So  violent  were  the  actions  of  Mr.  Giroux  that 
he  admits  some  men  present  told  him  to  keep  quiet. 
So  unwarranted  was  the  arrest  of  defendant  that  Mrs. 
Giroux,  amid  all  her  excitement  and  feeling  of  antago- 
nism toward  defendant,  objected  to  the  arrest  of  de- 
fendant and  pleaded  with  her  husband  not  to  proceed 
to  such  an  extremity. 

Aside  from  legal  technicality  and  the  juggling  with 
definitions  as  to  what  is  **a  diversion  tending  to  a 
breach  of  the  peace,'*  it  is  plain  on  the  evidence  for 
the  prosecution  that  defendant  has  been  more  sinned 
against  than  sinning  in  this  particular  case.  It  was 
indiscreet  for  her  to  take  the  chances  of  exciting  the 
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Girouxs  by  going  to  their  house  at  all,  much  less  wear- 
ing a  black  wig,  which  plainly  was  not  a  disguise,  for 
Mrs.  Giroux  exclaimed  upon  sight  of  her,  **You  are 
Doctor  Harriet  A,  Hook  with  a  black  wig  on/'  Tet 
she  went  on  a  peaceful  errand  and  conducted  herself 
with  propriety  and  decorum,  and  immediately  on  dis- 
covering that  her  presence  was  objectionable  to  Mrs. 
Giroux  attempted  to  withdraw  from  Mrs.  Giroux 's 
house  and  presence.  Nothing  in  the  conduct  of  de- 
fendant justified  the  treatment  to  which  she  was  sub- 
jected on  that  occasion.  Even  had  defendant  suspected 
that  her  presence  might  tend  to  excite  the  Girouxs,  still 
she  was  not  for  that  reason  alone  guilty  of  a  crime 
when  her  conduct  in  other  respects  was  unobjection- 
able, coupled  with  her  immediate  attempt  to  peaceably 
withdraw.  Certainly  there  was  no  provocation  for 
forcibly  detaining  defendant  against  her  will  until 
eleven  o  'clock  at  night  and  then  delivering  her  into  the 
custody  of  a  police  officer  upon  the  street,  following 
her  release  from  such  forced  detention. 

When  applied  to  the  facts  of  this  case  there  is 
neither  by  legal  interpretation  nor  the  construction  of 
lexicographers  anything  from  which  can  be  imputed  to 
defendant  a  violation  of  section  1454,  supra.  Defend- 
ant did  nothing  which  would  tend  to  a  breach  of  the 
peace  by  ordinarily  intelligent,  fairly  well  balanced 
persons.  This  is  clearly  the  situation,  especially  in 
view  of  the  admitted  fact  that  defendant  was  quiet, 
orderly  and  peaceable,  and  voluntarily  and  at  once 
not  only  offered  but  attempted  to  peaceably  withdraw 
from  the  Giroux  home.  There  was  no  occasion  for 
loud,  excited  talk,  the  calling  of  the  police,  or  the  deten- 
tion of  defendant.  When  a  person  is  willing  to  go  at 
once  from  the  house  or  presence  of  another,  voluntar- 
ily, there  is  no  principle  of  law  which  permits  of  vio- 
lence or  arrest  where  the  presence  of  such  person  is 
guileless  of  felonious  intent. 
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The  judgment  of  the  Municipal  Court  does  violence 
to  justice  and  right,  and  is  reversed,  and  the  plaintiflF 
in  error,  Harriet  A.  Hook,  is  discharged. 

Reversed  and  defendant  discharged. 


Ouiaeppe  Bizzo,  Defendant  in  Error,  v.  Elgin,  Toliet  &  Eastern 
Bailway  Company,  Plaintiif  in  Error. 

Oen.  No.  14,615. 

Nbougencs— toTiaf  easential  to  eattibHah,  Held,  in  this  case,  that 
in  order  to  entitle  the  plaintiff  to  recover,  the  burden  was  upon  him 
to  show  that  the  turning  over  of  a  rail  by  hand  was  not  reasonably 
safe,  and  that  he  was,  when  injured,  in  the  exercise  of  reasonable 
care  for  his  own  safety,  and  that  such  burden  was  not  successfully 
carried. 

Action  in  case  for  personal  injuries.  Error  to  the  Municipal 
Court  of  Chicago;  the  Hon.  William  N.  GEMMn^L,  Judge,  presiding. 
Heard  in  this  court  at  the  October  term,  1908.  Reversed  with  find- 
ing of  facts.    Opinion  filed  November  8,  1909. 

Knapp,  Haynib  i&  Campbell  and  William  Bbye,  for 
plaintiff  in  error. 

Bebnabd  p.  Barasa,  for  defendant  in  error. 

Mr.  Justice  Bakeb  delivered  the  opinion  of  the 
court. 

In  an  action  of  the  fourth  class  in  the  Municipal 
Court,  brought  by  defendant  in  error  against  plaintiff 
in  error,  for  personal  injuries,  plaintiff  had  judgment 
for  $500,  to  reverse  which  defendant  prosecutes  this 
writ  of  error. 

Plaintiff  was  a  laborer  in  the  service  of  the  defend- 
ant.  A  gondola  car  of  defendant  loaded  with  iron  rails 
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ran  off  the  track  at  a  crossing  in  snch  a  way  as  to  foul 
the  track  of  the  other  company.  In  order  to  replace 
the  car  on  the  track  it  was  necessary  to  unload  it.  A 
flat  car  was  placed  on  another  track  near  to  the  gondola 
car,  and  rails  were  transferred  from  the  gondola  car  to 
that  car.  The  men  employed  in  that  work  transferred 
a  number  of  rails  on  to  the  flat  car,  went  on  that  car 
and  piled  those  rails;  then  transferred  more  rails  on 
to  the  flat  car  and  again  went  on  the  flat  car  and  piled 
those  rails,  and  so  transferred  and  piled  several  lots 
of  rails.  A  rail  may  be  considered  as  consisting  of 
three  parts;  the  base,  the  head  and  the  web.  The 
rails  of  the  first  tier  were  placed  on  the  floor  of  the  flat 
car  side  by  side  on  their  bases.  The  width  of  the  base 
of  a  rail  was  much  greater  than  the  thickness  of  the 
head  or  web,  so  that  when  the  rails  were  so  placed 
the  space  between  the  heads  and  webs  of  two  contiguous 
rails  was  sufficient  to  permit  a  rail  to  be  placed,  head 
down,  between  such  rails.  When  so  placed  the  base 
of  the  inverted  rail  rested  on  the  heads  of  such  con- 
tiguous rails,  A  second  tier  of  rails  was  then  piled 
on  the  first  tier,  heads  down,  in  the  space  between  two 
contiguous  rails  of  the  first  tier.  A  third  tier  was 
then  placed  on  the  second,  bases  down,  the  bases  rest- 
ing on  the  bases  of  the  inverted  rails  of  the  second 
tier,  and  of  course  leaving  the  same  space  between  the 
heads  of  two  contiguous  rails  as  in  the  first  tier.  The 
men  then  proceeded  to  pile  a  fourth  tier,  heads  down, 
on  the  third  tier,  in  the  same  manner  that  the  second 
tier  was  piled  on  the  first.  To  so  pile  a  rail  in  the 
fourth  tier  it  was  lifted  by  the  men  to  the  top  of  the 
third  tier  and  placed,  base  down,  near  to  the  space 
between  two  contiguous  rails  into  which  it  was  to  go. 
To  pile  such  rail  it  was  necessary  to  turn  it  upside 
down  so  that  the  head  of  the  rail  would  pass  between 
the  heads  of  the  two  contiguous  rails  between  which  it 
was  to  go. 

The  testimony  for  the  plaintiff  consisted  of  his  own 
testimony  and  that  of  one  witness  called  by  him.    Their 
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testimony  tended  to  show  that  plaintiff  had .  never 
loaded  rails  on  a  flat  car  before  the  day  of  the  acci- 
dent; that  thirty  or  forty  rails  had  been  piled  on 
the  flat  car  before  plaintiff  vras  called  to  assist  in  the 
work  of  transferring  rails;  that  in  piling  such  rails, 
tongs,  a  rail  fork  and  a  bar  had  been  used  to  turn  over 
a  rail ;  that  plaintiff  had  helped  to  throw  six  or  eight 
rails  from  the  gondola  car  to  the  flat  car,  when  the  men 
were  ordered  by  their  foreman  to  go  on  the  flat  car, 
and  ordered  to  turn  over  the  rails  with  their  hands; 
that  plaintiff  assisted  in  turning  over  two  rails  by  hand, 
and  in  turning  over  the  third  rail,  two  of  his  fingers 
were  caught  and  so  injured  that  they  had  to  be  ampu- 
tated ;  that  about  twenty  men  had  hold  of  the  rail,  either 
pulling  or  pushing,  to  turn  it  over ;  that  plaintiff  stood 
in  front  of  the  rail  pulling  on  it  to  turn  it  over  towards 
him;  that  his  fingers  were  caught  between  the  rail 
which  he  had  hold  of  and  the  rail  alongside  of  which 
that  rail  went.  The  statement  of  the  plaintiff's  claim 
in  the  praecipe  was  that  he  was  injured  by  the  negli- 
gence of  the  defendant  in  failing  to  furnish  a  suffi- 
cient number  of  men  and  in  failing  to  furnish  suita- 
ble tools  and  appliances  with  which  to  work  in  unload- 
ing rails  from  one  car  to  another,  and  also  by  negli- 
gently ordering  said  work  to  be  done  in  a  hurried, 
unskillful  and  careless  manner. 

The  men  furnished  by  the  defendant  were  able  to 
lift  the  rail  and  place  it  in  proper  position  alongside 
of  the  space  into  which  it  was  to  go,  and  were  able 
to  turn  the  rail  over.  There  is  no  evidence  tending  to 
sustain  the  claim  that  the  defendant  failed  to  furnish 
a  sufficient  number  of  men. 

The  great  preponderance  of  the  evidence  is  that  no 
tongs,  bar  or  fork  were  used  to  turn  over  any  rail 
which  had  been  piled  prior  to  the  accident ;  but  if  such 
tools,  or  any  of  them,  had  been  used  for  that  pur- 
pose, the  failure  to  use  them  after  plaintiff  went  on  the 
car  irfnot  evidence  from  which  the  jury  might  properly 
find  that  the  failure  to  use  such  tools,  or  any  of  them. 
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constituted  or  was  negligence.  If  the  method  of  turn- 
ing over  rails  by  hand  in  piling  them  in  the  maimer 
above  described,  was  reasonably  safe,  then  the  defend- 
ant was  not  bound  to  furnish  or  use  tools  for  that  pur- 
pose. So  as  to  the  alleged  negligent  order.  If  the 
method  of  turning  over  rails  by  hand  was  reasonably 
safe,  the  order  to  the  plaintiff  and  the  men  with  him 
to  turn  the  rails  over  by  hand  did  not  constitute  negli- 
gence. 

To  entitle  him  to  recover  the  burden  was  on  the  plain- 
tiff to  show  that  the  turning  over  of  a  rail  by  hand  was 
not  reasonably  safe,  and  that  he  was,  when  injured, 
in  the  exercise  of  reasonable  care  for  his  own  safety. 
Plaintiff  was  pulling  on  the  rail  to  turn  it  over  to- 
wards him.  The  space  into  which  the  head  of  the  rail 
was  to  go  was  between  him  and  the  rail  on  which  he 
was  pulling.  He  was  injured  by  his  fingers  being 
caught  between  the  rail  he  was  assisting  to  turn  over 
and  the  head  of  the  rail  on  the  side  of  the  space  above 
mentioned  on  which  plaintiff  was.  He  was  in  no  dan- 
ger of  iQJury  unless,  when  the  rail  he  was  assisting 
to  turn  over  was  turned  so  nearly  upside  down  that  its 
head  came  near  to  the  head  of  the  rail  alongside  of 
which  it  must  pass,  he  kept  his  hand,  or  some  part  of 
it,  in  such  position  that  it  would  be  caught  between 
the  two  rails. 

We  do  not  think  that  from  the  evidence  the  jury 
could  properly  find  that  the  turning  over  of  the  rails 
by  hand,  under  the  circumstances  shown  by  the  evi- 
dence, was  not  reasonably  safe.  The  danger  of  in- 
jury to  plaintiff  if  he  permitted  his  hand  to  be  between 
the  rails  as  they  came  together,  was  so  obvious  and 
apparent  to  any  one,  however  inexperienced  in  the 
work,  that  no  warning  of  such  danger,  no  instruction 
to  keep  his  hands  from  between  the  rails,  was  required 
of  the  defendant. 

In  our  opinion  the  jury  could  not,  from  the  evidence 
in  this  record,  properly  find,  either  that  the  defendant 
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was  guilty  of  negligence,  or  that  the  plaintiff  was  in 
the  exercise  of  reasonable  care  for  his  own  safety. 

The  judgment  will  therefore  be  reversed  with  a  find- 
ing of  facts,  and  the  cause  will  not  be  remanded. 
Reversed  with  finding  of  facts. 


Comelius  Windle,  Defendant  in  Error,  v.    The   Empire    State 
Surety  Company,  Plaintiff  in  Error. 

Oen.  No.  14,635. 

1.  INSUBANCE — effect  of  failure  to  give  notice  of  disahility.  In 
the  absence  of  a  provision  in  a  policy  so  providing,  the  failure  of  the 
Insured  to  give  notice  of  disability  does  not  work  a  forfeiture  of  his 
right  of  action. 

2.  INSUBANCB — tohat  uot  esscntial  to  Jiahility  for  disability.  Held, 
under  the  policy  in  suit  that  it  was  not  necessary  to  liability  that 
the  injury  suffered  should  "immediately  and  continuously  prevent 
the  assured"  from  performing  any  kind  of  business,  etc. 

JL99wmpM,  Error  to  the  Municipal  Court  of  Chicago;  the  Hon. 
OscAB  M.  ToBBisoN,  Judgo,  presiding.  Heard  in  this  court  at  the 
October  term,  1908.  Reversed  and  remanded.  Opinion  filed  Novem- 
ber 8,  1909. 

Stein,  Mayeb  &  Stein,  for  plaintiflf  in  error;  Habbt 
W.  BosENBLXTM*^  of  counsel. 

No  appearance  by  defendant  in  error, 

Mb.  Jitsticb  Bakeb  delivered  the  opinion  of  the  eonrt. 

In  an  action  of  the  fourth  class  in  the  Municipal 
Court,  by  the  defendant  in  error  against  plaintiff  in 
error,  on  an  accident  insurance  policy,  plaintiff  had 
judgment  for  $100,  to  reverse  which  defendant  prose- 
cutes this  writ  of  error.    The  defendant  in  error  has 
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not  filed  a  brief.  One  of  the  provisions  of  the  policy 
sned  on,  under  the  head  of  *^ General  Agreements," 
is  the  following: 

**  (1)  Written  notice  of  death  or  disability  shall  be 
given  to  the  Company  at  its  Home  OflSce  in  New  York 
City,  as  soon  as  it  is  reasonably  possible  to  do  so. 
Affirmative  proof  of  death,  loss  of  limb  or  sight,  or 
duration  of  disability  must  be  furnished  to  the  Com- 
pany within  two  months  from  time  of  death,  loss  of 
limb  or  sight,  or  termination  of  disability.  Legal  pro- 
ceedings for  recovery  hereunder  shall  not  be  brought 
within  three  months  from  date  of  filing  proof  at  the 
Company's  Home  Office;  or  brought  at  all  after  six 
months  from  time  of  death,  loss  of  limb  or  sight  or 
termination  of  disability.  Claims  not  brought  as  herein 
required  shall  be  forfeited  to  the  Company.'* 

The  clause  in  such  provision,  **  Claims  not  brought 
as  herein  required  shall  be  forfeited  to  the  company," 
refers  only  to  the  '^egal  proceedings"  for  recovery  on 
the  policy.  The  policy  contains  no  provision  making 
the  giving  of  notice  of  disability  a  condition  precedent 
to  a  right  of  recovery  on  the  policy,  or  for  forfeiture 
in  case  such  notice  is  not  given.  Plaintiff  testified 
that  he  was  injured  May  11,  and  he  gave  no  notice 
thereof  until  June  25.  No  excuse  for  such  delay  ap- 
pears in  the  evidence.  The  defendant  contends  that 
such  delay  was  unreasonable  and  is  a  bar  to  recovery 
upon  the  policy.  The  cases  cited  in  support  of  this 
contention  are  cases  where  the  policies  provided  that 
payment  should  be  made  only  if  notice  should  be  given, 
or  that  if  the  notice  was  not  given  within  the  pre- 
scribed time,  the  policy  should  be  void,  or  the  right 
of  action  thereon  barred.  This  policy  contains  no  such 
provision.  The  defendant  might  easily  have  provided 
in  the  policy  that  no  action  could  be  brought  thereon 
unless  notice  of  loss  had  been  given.  Where  the  policy 
contains  such  provision,  the  courts  have  enforced  it. 
We  cannot  hold,  in  the  absence  of  such  a  provision, 
that  the  failure  of  the  plaintiff  to  give  notice  of  dis- 
ability worked  a  forfeiture  of  his  right  of  action  on 


Digitized  by 


Google 


Chicago — ^Fibst  Distric?t— Novembee,  1909.    275 

Wlndle  Y.  The  Empire  State  Surety  Co.,  151  111.  App.  273. 

the  policy.  Coventry  Insurance  Association  v.  Evans, 
102  Pa.  281. 
The  policy  contains  the  following  provisions : 
'*A.  Accident  Indemnity.  In  case  the  Assured  shall, 
during  the  term  of  this  insurance,  sustain  bodily  in- 
juries effected  solely  through  external,  violent  and  ac- 
cidental means— suicide,  sane  or  insane  not  included — 
which  injuries  shall,  directly  and  independently  of  all 
other  causes,  result  in  loss  of  life,  limb,  sight  or  time, 
as  herein  defined,  the  Company  will  pay  tibe  amounts 
below  specified; 

(1)  If  these  injuries  shall  immediately  and  con- 
tinuously prevent  the  Assured  from  performing  any 
and  every  kind  of  business  pertaining  to  his  occupa- 
tion, the  Company  will  pay  the  Assured  the  weekly 
indemnity  for  the  time  actually  lost,  for  a  period  not 
exceeding  two  hundred  weeks; 

(2)  Or,  when  the  injury  received  as  aforesaid 
shall  not  wholly  disable  the  Assured,  but  shall  disable 
him  from  the  performance  of  one  or  more  of  the  duties 
pertaining  to  his  regular  occupation,  the  Company  will 
pay  the  Assured  during  the  continuance  of  such  partial 
disablement  a  weekly  indemnity  at  the  rate  of  $2.50  for 
each  $1,000.00  principal  sum  for  a  period  not  exceeding 
twenty-six  (26)  consecutive  weeks.*' 

Under  these  provisions,  if  the  assured  sustains  a 
bodily  injury  which  shall  directly  result  in  loss  of 
time  as  defined  in  the  policy,  the  company  is  liable. 
It  is  not  necessary  to  liability  that  such  injury  **  shall 
immediately  and  continuously  prevent  the  assured'' 
from  performing  any  kind  of  business,  etc.;  for  the 
company  is  liable  for  partial  as  well  as  for  total  dis- 
ability—for total  under  clause  1,  and  partial  under 
clause  2,  above  quoted.  To  recover  for  partial  dis- 
ability it  is  not  necessary,  under  the  provisions  of  the 
policy,  that  such  injury  ''shall  immediately  and  con- 
tinuously prevent  the  assured"  from  the  perform- 
ance of  one  or  more  of  the  duties  pertaining  to  his 
regular  occupation ;  but  for  partial  disability  the  limit 
of  recovery  is  $2.50  for  each  $1,000  principal,  for  a 
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period  not  exceeding  twenty-six  consecutive  weeks, 
The  plaintiff  testified  that  he  was  injured  May  11  in 
assisting  to  unload  marble  from  a  wagon  for  his  em- 
ployer ;  that  he  worked  the  remainder  of  May  11,  May 
12,  and  the  forenoon  of  May  13 ;  that  after  be  became 
able  to  go  out  he  could  not  lift  marble,  and  that  if  he 
oould  have  gotten  a  job  where  he  would  not  have  to 
lift  marble,  he  would  not  be  paid  the  union  scale  of 
wages,  and  that  the  union  would  not  allow  him  to  work. 
Clearly,  plaintiff  was  not  entitled  to  indemnity  for 
total  disability  under  the  provisions  of  clause  1,  above 
quoted,  for  his  injury  did  not  ^^immediately  and  con- 
tinuously prevent  him  from  performing  any  and  every 
kind  of  business  pertaining  to  his  occupation."  At 
most  his  testimony  tended  to  show  partial  disability 
for  twenty  weeks.  He  was  assured  for  $1000,  and  the 
limit  of  his  right  to  recover  for  partial  disability,  under 
the  testimony  and  the  provisions  of  clause  2,  was  $2.50 
a  week  for  twenty  weeks,  or  $50.  The  evidence  is  in- 
sufficient to  support  the  finding  and  judgment  for 
$100. 

Plaintiff  testified  that  he  was  injured  in  unloading 
marble  at  St.  Luke's  hospital  May  11.  The  clear  pre- 
ponderance of  the  evidence  is  that  plaintiff  did  not 
work  at  St.  Luke's  hospital  May  11;  that  his  employer 
did  not  deliver  any  marble  at  said  hospital  on  that 
dny ;  that  on  said  day  plaintiff  worked  for  his  employer 
at  the  Fisher  building. 

But  if  it  be  conceded  that  from  the  evidence  the 
court  might  properly  find  that  the  plaintiff  was  in- 
jured about  the  time  testified  to  by  him,  the  question 
remains  whether  the  evidence  is  sufficient  to  support  a 
finding  that  the  disability  for  which  he  recovered  was 
the  result  of  such  injury.  He  testified  that  his  injury 
was  brought  about  by  a  slab  of  marble  falling  against 
him  May  11;  that  he  worked  until  noon  of  May  13; 
that  he  was  in  bed  from  May  13  to  May  26 ;  that  May 
27  he  walked  some  distance,  and  then,  for  the  first  time, 
saw  a  physician;  that  he  told  the  physician  that  he 
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had  a  pain  in  his  back;  that  he  thought  it  was  a  cold 
because  he  had,  about  May  10,  worked  in  a  building  at 
Halsted  and  Seventy-ninth  streets,  which  was  entirely 
open,  and  that  the  weather  on  said  day  was  raw  and 
cold;  that  after  his  conversation  with  the  physician 
^^he  believed  that  he  had  a  claim  against  the  defendant 
npon  his  policy  of  insurance/^  The  physician  testified 
that  he  found  plaintiff  in  an  exhausted  condition ;  that 
said  condition  might  have  been  brought  about  by  over- 
work, but  that  he  thought  that  the  pain  was  brought 
about  by  a  strain.  There  is  no  testimony  tending  to 
show  against  or  upon  what  part  of  plaintiff's  body 
the  slab  of  marble  fell.  Neither  the  plaintiff  nor  his 
physician  testified  to  any  sign  of  injury  on  the  person 
of  defendant,  and  their  testimony  is  the  only  testimony 
tending  to  show  that  plaintiff's  disability  was  the  re- 
sult of  an  injury.  Their  testimony  is  not,  in  our  opin- 
ion, sufficient  to  support  a  finding  that  plaintiff's  dis- 
ability was  the  result  of  an  injury. 

For  the  reasons  indicated  the  judgment  will  be  re- 
versed and  the  cause  remanded. 

Reversed  and  remanded. 


Nikolas  Salopolous,  AdminlBtrator,  Appellee,  v.   Tom   Chamalet, 

Appellant. 

OeiL  No.  14,643* 

Vebdicts — wlien  set  aside.  A  verdict  will  be  set  aside  on  review 
where  clearly  and  manifestly  against  the  evidence. 

AsiumpHt,  Appeal  from  the  Municipal  Court  of  Chicago;  the 
Hon.  Mancha  Bbugqemeteb,  Judge,  presiding.  Heard  in  this  court 
at  the  October  term,  1908.  Reversed  and  remanded.  Opinion  filed 
November  8,  1909.    Rehearing  denied  November  22,  1909. 

Weissekbach  &  Meloan,  for  appellant. 
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Whitman  &  Hobneb,  for  appellee. 

Mr.  Justice  Baker  delivered  the  opinion  of  the  court. 

In  an  action  of  assumpsit  by  appellee  as  administra- 
tor of  the  estate  of  Mike  Drapanes,  deceased,  against 
appellant,  plaintiff  had  judgment  for  $1738,  and  the 
defendant  appealed.  The  declaration  consists  of  the 
common  counts  with  an  affidavit  that  there  was  due  to 
plaintiff  from  defendant  $1800.  Defendant  filed  June 
21,  1907,  a  plea  of  non-assumpsit  with  an  affidavit  of 
defense  to  all  of  plaintiff's  claim  except  $738,  Mike 
Drapanes,  the  intestate,  and  the  defendant  came  from 
the  same  place  in  Greece,  and  were  friends  there  and 
in  Chicago.  Drapanes  died  in  Chicago  in  July,  1898, 
while  the  defendant  was  on  a  visit  to  Greece. 

The  contention  of  plaintiff  was  that  when  defendant 
left  Chicago  he  owed  Drapanes  $1800,  and  the  conten- 
tion of  defendant  was  that  he  then  owed  him  but  $800. 
It  was  admitted  that  defendant  was  entitled  to  a  credit 
of  $68  for  money  paid  by  him  while  in  Greece  to  the 
father  of  the  intestate  at  his  request. 

In  the  bill  of  exceptions  is  a  statement  that  page 
73  of  a  certain  book  kept  by  plaintiff's  intestate  was 
introduced  in  evidence,  but  the  page  is  not  in  the  bill 
of  exceptions.  The  book  was  kept  in  Greek,  and  there 
is  no  translation  of  the  entries  sought'  to  be  introduced, 
in  the  bill  of  exceptions,  except  testimony  that  on  the 
page  referred  to  was  the  name  **Chamales,"  and  be- 
fore it  the  Greek  letter  **theta."  It  appears  from  the 
testimony  that  the  letter  **theta"  stands  for  **  Theo- 
dore," and  that  the  defendant's  Christian  name,  in 
Greek,  is  Theodore. 

If  it  be  admitted  that  the  page  in  question  was 
introduced  in  evidence,  it  could  not,  without  a  transla- 
tion, have  been  considered  by  the  jury  or  influenced 
them  in  arriving  at  a  verdict. 

Excluding  from  our  consideration  the  evidence  re- 
lating to  the  book,  and  the  evidence  for  the  plaintiff 
consists    of    the  testimony   of  Vretos   and   Charles 
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Drapanes  as  to  conversations  with  the  defendant  soon 
after  the  death  of  the  intestate  and  nine  years  before 
the  trial.  Vretos  when  asked  to  state  the  conversa- 
tion, said,  "I  can't  a  little  clear  English  yon  know,*' 
and  the  testimony  shows  that  his  knowledge  of  English 
was  very  limited.  The  substance  of  his  testimony  was 
that  defendant  said  that  he  owed  Mike  Drapanes  only 
$800;  that  he  had  $1800  from  him,  but  he  had  given  him 
before  $1000.  Charles  Drapanes  was  asked,  in  chief, 
"Did  Tom  (the  defendant)  say  anything  as  to  whether 
he  owed  Mike  any  money  or  not!"  and  answered,  '*He 
says,  $800,  not  $1800  but  $800."  Defendant  testified 
that  when  it  was  stated  to  him  that  he  owed  Mike 
Drapanes  $1 800  he  said,  "  I  do  not.  I  owe  $800 ; ' '  that 
he  said  that  Mike  Drapanes  gave  him  $500  and  $300 
a  short  time  before  defendant  went  to  Greece,  and  that 
Drapanes  had  paid  to  defendant  $1000  which  he  owed 
him  about  four  weeks  before  that  time.  By  agreement 
of  the  parties  defendant  was  permitted  to  testify  in  his 
own  behalf  as  to  transactions  occurring  in  the  life- 
time of  Mike  Drapanes,  and  testified  that  he  loaned 
Drapanes  $1500;  that  he  paid  defendant  $500,  and  three 
or  four  weeks  before  defendant  went  to  Greece 
Drapanes  gave  him  the  other  $1000  that  he  owed  him ; 
that  afterwards  Drapanes  gave  defendant  $500  and 
$300. 

The  statement  of  defendant  testified  to  by  Vretos, 
that  he  had  from  Drapanes  $1800  was  accompanied 
with  the  declaration  that  $1000  of  said  sum  was  in  pay- 
ment of  money  advanced  by  defendant  to  Drapanes. 
The  admission  was  accompanied  with  a  declaration 
which  was  an  answer  to  the  admission  so  far  as  the 
latter  related  to  $1000  of  the  $1800  he  admitted  he  re- 
ceived of  Drapanes.  The  declaration,  which  was  an 
answer  to  the  admission,  was  not  in  itself  unreason- 
able or  improbable,  nor  was  there  anything  in  the 
nature  of  the  transaction  or  in  the  evidence  tending  to 
impeach  such  declaration.     The  declaration  was  cor- 
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roborated  by  the  testimony  of  the  defendant  as  to  the 
transactions  between  himself  and  Drapanes. 

We  think  that  the  evidence  is  not  sufficient  to  war- 
rant a  verdict  for  $1738,  and  that  the  court  erred  in 
denying  defendant's  motion  for  a  new  trial. 

The  judgment  of  the  Municipal  Court  will  be  re- 
versed and  the  cause  remanded. 

Reversed  and  remanded. 


John  Schikorai  FlaintiiT  in  Error,  t.  Toseph  Flatkky,  Defendant 

in  Error. 

Oen.  No.  14,649. 

1.  Appeals  and  erbobs — upon  what  finding  must  he  predicated. 
It  l8  the  duty  of  the  trial  judge  to  decide  a  case  on  the  eyidence  nn- 
influenced  by  his  recollection  of  the  testimony  given  by  any  wit- 
ness on  the  trial  of  another  cause. 

2.  Appeals  and  ebbobs — what  not  considered  in  determining  pro- 
priety of  finding.  The  appellate  court  will  not  look  into  the  re- 
marks of  the  trial  judge  set  forth  in  the  bUl  of  exceptions  to  ascer- 
tain what  led  him  to  the  conclusion  that  judgment  should  be  given 
for  the  party  in  whose  favor  it  was  rendered. 

3.  Appeals  and  ebbobs — wJiat  cannot  he  urged  as  error.  A  party 
cannot  complain  of  the  act  of  the  trial  judge  as  error  which  act  was 
brought  about  by  some  action  of  his  own. 

4.  Appeals  and  ebbobs — when  finding  of  court  not  disturhed.  The 
finding  of  fact  by  a  trial  judge  will  not  be  set  aside  as  against  the 
evidence  unless  clearly  and  manifestly  so. 

Brror  to  the  Municipal  Court  of  Chicago;  the  Hon.  Fbeeican  K. 
Bi<AKE»  Judge,  presiding.  Heard  in  this  court  at  the  October  term, 
1908.    Affirmed.    Opinion  filed  November  8,  1909. 

John  W.  Jedlan,  for  plaintiff  in  error. 
Joseph  C.  Pisha,  for  defendant  in  error. 
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Mb.  Jtjstioe  Baker  delivered  the  opinion  of  the  court. 

In  an  action  of  the  fourth  class  brought  by  plaintiff 
in  error  against  defendant  in  error  in  the  Municipal 
Court  there  was  a  finding  and  judgment  for  the  de- 
fendant, to  reverse  which  judgment  the  plaintiff  prose- 
cutes tMs  writ  of  error.  The  following  is  the  **  state- 
ment of  claim'*  in  the  praecipe: 

"Plaintiff's  claim  is  for  $500  with  interest  thereon 
from  November  20, 1904.  Said  $500  being  balance  due 
on  the  $1,500  paid  by  the  plaintiff  when  a  minor  on 
an  oral  contract  with  the  defendant,  which  contract 
was  disaffirmed  by  the  plaintiff." 

The  first  ground  of  reversal  stated  in  the  brief  for 
plaintiff  in  error  is  that:  **A  court  should  not  take 
notice,  in  deciding  one  case,  of  what  may  be  contained 
in  the  record  of  another  and  distinct  case,  unless  it  is 
brought  to  the  attention  of  the  court  by  being  made  a 
part  of  the  record  of  the  case  under  consideration." 

It  appears  from  the  bill  of  exceptions  that  the  trial 
judge  at  the  close  of  the  evidence  expressed  the  opinion 
that  the  testimony  of  plaintiff  and  his  father  conflicted 
with  their  testimony  on  the  trial  of  another  case  tried 
before  him,  and  expressed  a  wish  that  the  stenog- 
rapher's notes  of  their  testimony  at  the  trial  of  the 
other  case  be  read  to  him ;  that  plaintiff  then  had  their 
testimony  written  up  and  delivered  a  copy  to  the  trial 
judge. 

That  it  was  the  duty  of  the  trial  judge  to  decide 
the  case  on  the  evidence  in  the  case,  uninfluenced  by 
his  recollection  of  the  testimony  given  by  any  witness 
on  the  trial  of  another  case,  cannot  be  questioned. 
But  we  cannot  look  into  the  remarks  of  the  trial  judge, 
set  forth  in  the  bill  of  exceptions,  to  ascertain  what  led 
him  to  the  conclusion  that  judgment  should  be  given 
for  the  defendant. 

It  was  the  plaintiff  who  delivered  to  the  trial  judge 
the  transcript  of  the  testimony  of  plaintiff  and  his 
father  given  on  the  trial  of  another  case,  and  he  can- 
not claim  that  the  act  of  the  judge  in  accepting  and 
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reading  such  transcript  was  an  error  in  procedure; 
neither  can  the  remarks  of  the  trial  judge,  in  a  case 
tried  without  a  jury,  be  held  an  error  in  procedure. 

Plaintiff  in  error  further  contends  that  the  judg- 
ment is  against  the  evidence.  In  considering  the  ques- 
tion we  must  presume  that  the  judgment  was  based 
on  the  evidence  given  on  the  trial  of  this  case.  De- 
fendant was  the  owner  of  a  building  in  which  he  had 
a  meat  market.  About  November  26,  1904,  plaintiff, 
then  eighteen  years  old,  entered  into  a  verbal  agree- 
ment with  defendant  to  purchase  of  him  said  building 
and  the  stock  then  on  hand  in  said  market.  Sunday, 
November  27,  plaintiff  went  to  the  market  and  the 
stock  on  hand  was  weighed  and  a  sum  of  money  paid 
by  plaintiff  to  defendant.  Monday  plaintiff  took  pos- 
session of  the  market  and  carried  on  the  same  until 
Wednesday  night,  when  he  decided  to  disaflSrm  the 
purchase  on  the  ground  that  he  was  a  minor.  He  then 
turned  over  to  the  defendant  the  stock  then  on  hand 
and  the  defendant  paid  to  him  $1125.  As  to  the  facts 
above  stated,  there  is  no  controversy.  Plaintiff  in 
error  contends  that  the  prices  agreed  on  were  $7000 
for  the  building  and  $300  for  the  stock;  that  he  paid 
defendant  $1800;  $1500  on  the  price  of  the  building 
and  $300  for  the  stock;  that  Wednesday  evening  when 
he  announced  his  intention  to  disaffirm,  defendant  said 
he  would  retain  $500  out  of  the  money  paid  on  the 
price  of  the  building;  that  the  stock  on  hand  was  then 
weighed  and  its  value  found  to  be  $125;  that  the  de- 
fendant paid  to  him  $1000  of  the  $1500  paid  on  the 
real  estate  and  $125  for  the  stock  on  hand. 

The  defendant  in  error  admits  that  the  price  agreed 
on  for  the  building  was  $7000,  and  contends  that  the 
stock  on  hand  was  weighed  and  invoiced ;  that  the  value 
thereof  according  to  the  invoice  was  slightly  in  excess 
of  $500;  that  the  parties  then  agreed  on  the  price  of 
$500  for  the  stock,  and  the  plaintiff  paid  defendant 
only  $1500,  $1000  on  the  purchase  price  of  the  build- 
ing and  $500  for  the  stock.     The  further  contention 
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of  defendant  in  error  is  that  when  plaintiff  surrender- 
ed the  possession  of  the  market  to  the  defendant  Wed- 
nesday evening,  November  30,  the  defendant  took  back 
certain  stock  at  the  agreed  price  of  $125,  and  the  plain- 
tiff took  away  the  remainder  of  the  stock  then  on  hand ; 
that  defendant  then  paid  plaintiff  $1125,  $1000  in 
repayment  of  the  amount  plaintiff  had  paid  him  on 
the  price  of  the  building,  and  $125  for  the  stock  which 
the  plaintiff  turned  back  to  him. 

The  question  presented  for  the  decision  of  the  trial 
judge  was  one  of  fact,  not  of  law.  The  defendant  had 
entered  into  an  agreement  with  a  minor,  and  when  the 
minor  elected  to  disaffirm,  was  bound  to  return  to  him 
the  money  received  from  him,  less  proper  allowances 
for  stock  sold  to  the  minor  which  the  minor  had  dis- 
posed of,  or  then  elected  to  retain,  and  this,  according 
to  his  contention,  was  done. 

The  evidence  was  conflicting  and  we  cannot  say  that 
the  court  might  not,  from  the  evidence,  properly  find 
the  facts  in  accordance  with  the  contention  of  the  de- 
fendant in  error,  and  therefore  cannot  reverse  the 
judgment  on  the  ground  that  it  is  against  the  pre- 
ponderance of  the  evidence. 

Errors  are  assigned  on  the  rulings  of  the  court  on 
propositions  of  law  submitted  by  the  plaintiff,  but  none 
of  such  rulings  are  referred  to  either  in  the  brief  or 
argument  of  plaintiff  in  error,  and  therefore  must  be 
held  waived. 

Findiufi:  in  the  record  no  reversible  error,  the  judg- 
ment of  the  Municipal  Court  will  be  affirmed. 

Affirmed. 
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ICeyer  Levinson,  Defendant  in  Error,  t.  SaYid  T.  Lyon  et  aL, 
Plaintiffs  in  Error. 

Oen.  No.  14,622. 

1.  Master  and  svavAJXT-'^hen  doctrine  of  assumed  risk  allies. 
If  the  work  performed  by  the  servant  ia  simple,  the  danger  open 
and  obTioua  and  known  to  the  servant  each  and  every  time  he  per- 
forms the  same,  the  doctrine  of  assumed  risk  operates  against  him. 

2.  Master  aitd  snvANT-^irTievt  reliance  upon  promise  to  repair 
does  not  preclude  operation  of  doctrine  of  assumed  risk.  If  the  de- 
vice complained  of  is  simple  and  the  danger  obvious  and  practically 
understood  by  the  servant,  a  promise  to  repair  by  the  master  does 
not  prevent  the  operation  of  the  doctrine  of  assumed  risk. 

Action  in  case  for  personal  injuries.    Brror  to  the  Municipal  Court 
of  Chicago;  the  Hon.  Mancha  BBUGOEifETEit,  Judge,  presiding.  Heard 
in  this  court  at  the  October  term,  1908.    Reversed  with  finding  of 
I  facts.    Opinion  filed  November  8,  1909. 

W.  G.  Shockby  and  Mills  &  Ibose,  for  plaintiff  in 
error. 

White,  Mabib  &  Conkey,  for  defendant  in  error; 
Lemuel  M.  Acexey,  of  connsel. 

Me.  Jubtioe  Fbeeman  delivered  the  opinion  of  the 
conrt. 

This  is  a  suit  for  personal  injuries.  Defendant  in 
error,  hereinafter  called  plaintiff,  was  in  the  employ 
of  the  plaintiffs  in  error,  hereinafter  called  defendants, 
and  while  engaged  in  closing  certain  iron  shutters  in 
the  defendants'  wholesale  house,  had  his  right  wrist 
cut  by  a  piece  of  glass  which  fell  out  of  the  window. 
He  had  been  opening  these  iron  shutters  every  morn- 
ing and  closing  them  every  night  for  about  five  months 
as  a  part  of  his  regular  employment.  The  accident 
occurred  just  before  the  hour  of  six  o'clock  in  the 
evening  of  August  27th.  The  defendant  was  thai 
eighteen  years  of  age.     He  states  that  the  piece  of 


Digitized  by 


Google 


Chicago — Fikst  Distmct— November,  1909.    285 
Levinson  y.  Lyon  et  al.,  151  m.  App.  284. 

glass  fell  out  of  a  lower  gash,  when  he  **  raised  the 
window  to  take  the  stick  out ; "  that  there  were  no  ropes 
or  pulleys  on  it;  that  *'the  frame  was  rotten  and  parts 
of  the  glass  were  broken,  and  some  wholly  missing  and 
they  had  to  keep  the  window  up  with  a  stick/*  He 
states  that  he  had  raised  the  window  with  his  left  hand 
to  take  the  stick  out,  and  after  the  window  was  raised 
"some  glass  fell  out  and  cut  my  right  hand.'*  No  one 
else  was  present  or  saw  the  accident.  The  glass  was 
** puttied  in  on  the  outside  of  the  window  sash."  The 
iron  shutters  when  open  were  held  back  by  iron  rods 
about  three  feet  in  length,  which  were  fastened  to  the 
window  sill.  When  holding  the  window  open  the  loose 
ends  of  these  rods  were  inserted  in  sockets  of  the  iron 
shutters,  but  when  not  so  in  use,  they  were  leaned 
against  the  window  casing. 

It  is  contended  in  behalf  of  the  defendants  that  the 
trial  court  erred  in  denying  a  motion  made  at  the 
close  of  all  the  evidence  to  instruct  the  jury  to  find  the 
defendants  not  guilty;  that  inasmuch  as  the  plaintiff 
knew  of  the  alleged  defective  condition  of  the  window 
and  sash  during  the  whole  time  when  he  was  daily 
raising  and  lowering  the  lower  sash  in  order  to  open 
and  close  the  iron  shutters,  and  by  his  own  testimony 
is  shown  to  have  appreciated  the  danger  for  at  least 
two  months  before  the  accident,  he  assumed  the  risk 
and  cannot  recover.  The  plaintiff  testifies  to  the  ef- 
fect, that  before  the  accident  he  had  "several  times 
communicated  with  the  foreman  or  assistant  foreman'* 
of  the  defendants  with  reference  to  these  windows; 
that  the  first  time  he  did  this  was  two  months  before 
he  was  hurt;  that  he  then  told  the  assistant  foreman 
that  when  he  was  "going  to  close  the  window  a  piece 
of  glass  fell  out  and  almost  struck  me  and  I  almost  got 
hurt;'*  and  that  the  foreman  said,  "You  go  about  your 
work  and  I  will  have  it  fixed;"  that  "this  was  two 
months  before  I  got  hurt  that  this  pane  of  glass  fell 
out;"  that  at  another  time  he  heard  a  crash  and  going 
back  there  saw  a  pane  of  glass  out  in  the  floor  in  front 
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of  that  north  window ;  that  he  raised  it  up  and  stood  it 
against  the  wall  and  then  walked  over  and  told  the 
assistant  foreman,  ^^  There  is  a  pane  of  glass  fell  ont;" 
and  that  the  reply  was,  ''You  go  about  your  work 
and  I  will  see  to  it  and  have  it  fixed;"  that  this  waa 
two  weeks  before  he  was  hurt ;  that  about  a  week  before 
the  accident  he  saw  the  foreman  go  and  look  carefully 
at  the  window  and  that  a  day  or  so  later  the  foreman 
sent  the  assistant  foreman  to  look  at  it  and  that  later 
the  plaintiff  told  the  foreman  *'I  almost  got  hurt  about 
two  months  ago,"  but  received  no  answer;  that  he 
heard  the  foreman  however  say  to  the  assistant  fore- 
man, '*We  had  better  get  some  one  to  fix  this  window 
there  in  the  toy  department  and  get  some  one  to  putty 
them  up  before  some  one  gets  them." 

Plaintiff's  version  of  the  conditions  under  which  he 
was  injured  clearly  shows  that  he  was  fully  informed 
as  to  the  condition  of  the  window  and  all  the  appliances 
during  the  whole  five  months  in  which  he  had  been 
opening  and  closing  it  daily;  that  for  the  two  months 
preceding  the  accident  at  least  he  was  aware  of  the 
danger  of  being  hurt  by  falling  glass,  but  that  never- 
theless he  voluntarily  continued  to  raise  and  lower  the 
sash  and  to  open  and  close  the  iron  shutters  as  he  had 
done  from  the  beginning  of  his  employment.  This 
work  was  of  the  simplest  character.  Whatever  danger 
there  was,  was  open  and  obvious,  and  every  time  he 
raised  or  lowered  the  window  sash  the  plaintiff  acted 
with  full  knowledge  of  such  danger  and  assumption  of 
whatever  risk  was  involved  in  what  he  was  doing.  Mc- 
Cormick  Machine  Co.  v.  Zakzewski,  220  HI.  522-530,  and 
cases  there  cited. 

In  a  suit  against  an  employer  in  a  case  of  this  kind 
it  is  incumbent  upon  the  plaintiff  to  establish  not  only 
that  the  appliance  by  which  he  was  injured  was  de- 
fective, and  that  the  master  had  or  should  have  had 
knowledge  of  the  defects,  but  that  the  plaintiff  did 
not  know  of  the  defect  and  had  not  equal  means  with 
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the  master  of  knowing.    Goldie  v.  Werner,  151  HI.  551- 
556. 

It  is  sought,  however,  in  the  case  at  bar  to  exempt 
the  plaintiff  from  the  operation  of  the  rule  applicable 
in  cases  of  assumed  risk  on  the  alleged  ground  that 
the  plaintiff  made  complaint  and  that  promises  to  re- 
pair were  made.  It  is  argued  that  the  plaintiff  was 
led  to  believe  repairs  were  about  to  be  made  and  there- 
fore did  not  assume  the  risk  for  a  reasonable  time  fol- 
lowing the  promise,  and  is  so  relieved  from  assumption 
of  risk.  See  Morden  Frog  Works  v.  Fries,  228  111. 
246-247-250.  The  first  of  the  alleged  complaints  was 
made  two  months  before  the  accident,  and  the  second 
two  weeks  before.  In  each  case,  according  to  the  plain- 
tiff, the  reply  was  in  substance,  '*You  go  about  your 
work  and  I  will  have  it  fixed. '^  If  it  be  considered  that 
a  suflSciently  reasonable  time  following  this  alleged 
promise  had  not  elapsed  when  the  accident  occurred 
to  charge  the  plaintiff  with  assumption  of  risk  on  that 
ground,  it  is  yet  indisputable  that  the  danger  was  open 
and  obvious,  apparent  to  the  dullest  understanding, 
and  that  the  appliance  was  of  the  simplest  and  most 
familiar  character.  Plaintiff  understood  the  danger 
of  glass  falling  as  clearly  as  the  employer  or  any  one 
could.  In  such  cases  the  rule  of  assumed  risk  is  not 
suspended.  The  reason  for  this  is  sound.  It  would  be 
absurd  to  say  that  an  employe  in  the  case  of  a  simple 
and  familiar  appliance  does  not  assume  a  perfectly 
obvious  risk  which  he  clearly  sees  and  fully  appre- 
ciates, merely  because  the  employer  has  said  he  will 
have  it  fixed.  It  is  true  the  employe  is  exempted  from 
the  application  of  the  rule  in  cases  where  the  defect 
which  the  master  has  promised  to  repair  is  one  where 
some  particular  skill  and  experience  are  requisite  to 
enable  the  employe  "to  know  and  appreciate  the  defect 
and  the  danger  incident  thereto,  or  where  machinery 
and  materials  are  used  of  which  the  servant  can  have 
little  knowledge.^'  Kistner  v.  American  Steel  Foun- 
dries, 233  HI.  35-37;  Webster  Mfg.  Co.  v.  Nisbitt,  205 
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HI.  273-277,  and  cases  there  cited ;  Dauchy  Iron  Works 
V.  Nevin,  130  111.  App.  475-479.  The  present  is  not 
such  a  case  and  moreover  there  is  no  evidence  that  the 
plaintiff  relied  on  the  alleged  promise  to  repair  or  was 
in  any  way  misled  by  it  and  so  induced  to  continue  to 
close  the  shutters  as  he  had  been  doing  for  months. 
Morden  Frog  Works  v.  Fries,  228  HI.  246-251-252. 

We  are  of  opinion  for  reasons  indicated  that  the 
court  erred  in  denying  defendants*  motion  to  instruct 
the  jury  to  find  the  defendants  not  guilty.  The  judg- 
ment of  the  Municipal  Court  therefore  must  be  re- 
versed with  a  finding  of  facts. 

Reversed  with  finding  of  facts. 


Antonia  Oona,  Defendant  in  Error,  v.  Karie  L.  Solira,  PlaintiJt 

in  Error. 

Oen.  No.  14,629. 

1.  Res  judicata — effect  of  justice* 8  judgment,  A  judgment  reii« 
dered  by  a  Justice  of  the  peace  is  conclusiye  of  all  defenses  that 
were  made  or  which  might  have  been  made  before  such  justice. 

2.  MuiviciPAL  CouBT — statue  of.  The  Municipal  Court  la  a  court 
of  record  and  is  not  a  "court  of  like  jurisdiction"  to  a  justice  of  the 
peace,  as  such  phrase  is  employed  in  the  statute  which  forbids  ac- 
tion upon  a  justice's  judgment  to  be  brought  in  a  court  "of  Hke 
jurisdiction"  until  after  the  expiration  of  seyen  years. 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Hc- 
Kenzcb  Cleland,  Judge,  presiding.  Heard  in  this  court  at  the  Oc- 
tober term,  1908.    Affirmed.    Opinion  filed  November  8,  1909. 

Statement  by  the  Court.  The  facts  which  are  un- 
disputed were  found  by  the  Municipal  Court  as  fol- 
lows: 

**The  court  finds  from  the  evidence  that  on  the  21st 
day  of  November,  1896,  Antonia  Gorra  recovered  a 
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judgment  for  tlie  sum  of  $87  and  costs  of  suit  against 
the  defendant  Marie  L.  Sobra,  in  the  justice  court  of 
Waldemar  Bauer,  then  a  justice  of  the  peace  in  and  for 
Cook  county,  Illinois;  that  on  the  1st  day  of  October, 
1903,  the  said  Antonia  Oorra  assigned  said  judgment 
recovered  before  said  Waldemar  Bauer,  against  the 
said  defendant,  Marie  L.  Sobra,  to  XJlrich  Daniels ;  that 
on  the  8th  day  of  October,  1903,  the  said  XJlrich  Daniels 
in  the  name  of  said  Antonia  Gorra  commenced  a  suit 
on  said  judgment,  rendered  by  said  Waldemar  Bauer 
in  the  justice  court  of  Q.  J.  Chott,  then  a  justice  of  the 
peace  in  and  for  Cook  county,  Illinois,  and  on  the  27th 
day  of  October,  1903,  in  said  suit  against  the  said  de- 
fendant and  in  favor  of  said  plaintiff,  recovered  a  judg- 
ment before  said  Justice  Chott  for  the  sum  of  one  hun- 
dred and  twenty-two  dollars  and  90|100ths  and  costs 
of  suit ;  that  on  October  2, 1907,  the  said  XJlrich  Daniels 
assigned  said  judgment  recovered  before  said  Q.  J. 
Chott  on  the  27th  day  of  October,  1903  (which  was  a 
renewal  of  the  said  judgment  rendered  by  the  said  Wal- 
demar Bauer  on  November  21, 1896),  to  Isadore  Wolf- 
sohn.  This  suit  is  brought  on  the  judgment  rendered 
by  said  Q.  J.  Chott  for  the  sum  of  one  hundred  twenty- 
two  dollars  and  ninety  cents  and  costs  of  suit  on  said 
27th  day  of  October,  1903,  against  the  defendant  in  this 
case.'* 

Emil  a.  Meyer,  for  plaintiff  in  error. 

WoLFSOHN  &  Wallbrunn,  for  defendant  in  error. 

Mb.  Justice  Freeman  delivered  the  opinion  of  the 
court. 

It  is  sought  to  reverse  the  judgment  of  the  Munici- 
pal Court  upon  the  alleged  ground  that  it  does  not  af- 
firmatively appear  that  said  Justice  Chott  had  juris- 
diction over  the  parties  and  the  subject-matter,  that 
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said  judgment  is  void  for  want  of  such  jurisdiction  and 
may  be  collaterally  impeached.  The  statute  provides 
(sec.  16,  par.  133,  chap.  79  B.  S.)  that  suit  may  be 
brought  upon  a  judgment  of  a  justice  of  the  peace  with- 
in ten  years  after  its  rendition  and  not  afterwards; 
"Provided  however  that  no  such  suit  shall  be  brought 
upon  said  judgment  in  a  court  of  like  jurisdiction  with- 
in the  same  county  where  such  judgment  may  be  ren- 
dered until  the  expiration  of  seven  years  next  after  its 
rendition.'*  It  is  urged  that  by  force  of  this  statute 
Justice  Chott  had  no  jurisdiction  to  enter  judgment 
in  a  suit  brought  upon  a  judgment  of  Justice  Bauer  less 
than  seven  years  after  the  latter  judgment  was  entered. 
It  seems  to  be  the  contention  of  defendant  in  error  that 
the  statute  in  question  is  a  statute  of  limitation  and 
should  have  been  pleaded  before  Justice  Chott,  and 
that  as  it  does  not  affirmatively  appear  to  have  been 
so  pleaded,  such  defense  was  waived.  No  written 
pleadings,  however,  are  required  in  a  suit  before  a  jus- 
tice. The  defense  may  have  been  made  before  the  jus- 
tice and  the  question  decided  by  him,  or  it  may  not.  But 
he  had  jurisdiction  to  decide  it,  and  if  he  decided 
wrongfully  the  defendant  in  the  suit  had  the  right  of 
appeal.  Not  having  so  far  as  appears  exercised  such 
right,  the  judgment  became  conclusive  as  to  all  defen- 
ses that  were  made  or  might  have  been  made  before 
the  justice. 

The  contention  is  further  made  that  the  Municipal 
Court  is  *'a  court  of  like  jurisdiction '*  with  a  justice 
of  the  peace,  and  therefore  that  the  statute  referred  to 
applies  to  the  Municipal  Court  before  which  the  pres- 
ent suit  was  brought  within  less  than  seven  years  after 
the  judgment  by  Justice  Chott  was  rendered.  This 
contention  is  untenable.  The  Municipal  Court  is  a 
court  of  record  and  its  jurisdiction  as  defined  by  stat- 
ute is  far  from  making  it  a  "court  of  like  jurisdiction'* 
with  a  justice  court.    This  is  too  plain  for  argument 

The  judgment  of  the  Municipal  Court  will  be  affirmed. 

Affirmed. 
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E.  N.  Altland,  Defendant  in  Eiror,  v.  The  Atchison,  Topeka  & 
.  Santa  Fe  Bailway  Company,  Flaintilt  in  Eiror. 

Gen.  No.  14,637. 

1.  CoMMoir  CARBIEB8 — When  exemption  from  liahiliiy  for  negli- 
gence sustained.  If  a  special  contract  for  exemption  from  liability 
for  ordinary  neslisence  is  made  in  a  state  where  it  is  valid  and  en- 
forceable, such  contract  will  be  enforced  in  this  state. 

2.  Contracts — l>y  wfiot  law  governed.  The  validity  of  contracts 
will  be  determined  acoordlns  to  the  law  of  the  state  where  made. 

Tort.  Brror  to  the  Municipal  Court  of  Chicago;  the  Hon.  Stephen 
A.  Foster,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1908.  Reversed  with  finding  of  facts.  Opinion  filed  November 
8,  1909. 

Statement  by  the  Conrt.  — This  is  a  suit  brought  by 
the  defendant  in  error — ^plaintiff  below— against  the 
railway  company— defendant  below — to  recover  for 
alleged  loss  on  a  carload  of  plums,  occasioned  it  is 
claimed  by  the  failure  of  the  defendant  to  stop  and 
transfer  said  car— originally  shipped  and  then  on  its 
way  to  New  York — at  Streator,  Illinois,  and  send  it  to 
Chicago  in  accordance  with  an  order  to  that  effect  from 
the  plaintiff. 

The  defendant  introduced  in  evidence  an  instrument 
called  a  ** general  indemnity  bond,*'  executed  by  the 
plaintiff,  dated  January  22,  1903,  containing  a  clause 
as  follows : 

**2.  In  all  cases  where  at  the  request  of  said  prin- 
cipal, any  goods  shall  be  diverted  from  their  original 
route  or  destination,  or  consignee  changed,  or  inspec- 
tion permitted,  said  Santa  Fe  System  and  said  other 
companies  operating  connecting  lines  as  aforesaid  are 
hereby  by  the  undersigned  and  each  of  us  fully  indem- 
nified and  saved  harmless  from  and  against  any  and  all 
liability,  suits,  costs,  damages,  expenses,  losses  or 
claims  for  loss  or  damage  of  every  kind  and  nature 
which  might  be  made  against  or  suffered  by  the  said 
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Santa  Fe  System,  or  by  said  other  companies  operat- 
ing connecting  lines,  on  account  or  by  reason  of  the 
granting  of  any  such  request  or  in  any  way  connected 
therewith,  including  any  bona  fide  failure  or  delay  to 
accomplish  such  diversion,  change  of  consignee  or  in- 
spection.*' 

The  carload  of  plums  was  shipped  August  29,  1903, 
from  Pasadena,  California,  to  New  York  over  the 
Southern  California  Railway  to  Barstow,  California, 
and  from  that  point  over  the  railway  of  the  defendant. 
Eight  days  later  it  is  said  the  car  reached  Streator, 
Illinois,  on  its  way  eastward.  Before  the  car  reached 
Streator  and  on  September  5,  1903,  the  plaintiff  went 
to  the  office  of  the  commercial  agent  of  the  defendant 
at  Los  Angeles  and  signed  an  order,  which  is  in  evi- 
dence and  is  as  follows : 


*' SOUTHERN   CALIFORNIA  RAILWAY  COMPANY. 

Bequest  for  Changes  in  Shipping  Instructions  or 
Delivery  Without  Surrender  of  Original  Bill  of 
Lading. 

Santa  Fe. 

9—5 1903. 

Southern  California  Eailway  Company. 


Dear  Sir:— 

On  the  29th  day  of  August,  1903,  car  No.  4656, 
initial  S.  F.  B.  D. 

Loaded  with  Plums, 

was  shipped  by  us 

from  Olivewood  Sta. 

consigned  to  us 
at  New  York  City,  State  of  N.  Y. 

Via  Santa  Fe. 

Please  endeavor  to  accomplish  the  following  changes 
with  respect  to  the  above,  viz: 

Change  consignee  to  Bamett  Bros. 

Change  destination  to  Chicago,  111. 
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Change  routing  to  permit  inspection  and  keep  car 
fully  iced  to  destination. 

And  in  consideration  of  the  above  changes, 

hereby  agree  to  hold  the  Southern  California  Eailv^ay 
Company,  and  each  and  all  companies  or  corporations 
over  whose  line  or  lines  of  road  the  above  shipment 
may  be  made,  or  by  whom  delivery  may  be  made,  of 
change  accomplished,  free  from  all  liability  and  claims 
for  loss  or  damage  of  any  kind  whatsoever,  whether 
arising  out  of  or  consequent  upon  the  above  recited 
changes  being  accomplished,  as  requested,  or  the  in- 
ability or  failure  of  said  company  or  companies  from 
any  cause  to  accomplish  the  said  change,  and  to  in- 
demnify and  save  harmless  the  said  company  or  com- 
panies, and  each  of  them,  against  any  loss,  or  damage, 
cost,  expense,  liability,  suits  or  claims  which  may  be 
made,  brought  or  grow  out  of  such  changes  being  made 
as  above  requested,  and  to  pay  any  and  all  additional 
charges  made  by  any  railroad  company  or  companies 
connecting  with  the  said  Southern  California  Railway 
Company  for  accomplishing  the  said  changes,  and  we 
further  agree  that  if  the  Southern  California  Railway 
Company,  or  any  of  the  companies  above  referred  to 
under  instructions  herein  shall  have  made  delivery 
without  surrender  of  Original  Bill  of  Lading,  to  obtain 
and  deliver  the  said  document  within  a  reasonable  time 
to  the  agent  of  the  Railway  Company  upon  whom  this 
request  for  diversion  was  made. 

Altland  Fruit  Co., 
By  E.  N.  Altland,  Mgr.^' 

This  diversion  order  was  received  by  the  agent  of  the 
California  Railway  Company  and  of  the  defendant, 
and  the  clerk  in  charge  of  such  matters  ascertained 
about  where  the  car  in  question  was  and  telegraphed 
instructions  to  divert  the  car  as  requested  in  the  order, 
to  the  agent  of  the  defendant  at  Streator,  Illinois,  and 
sent  a  duplicate  of  the  telegram  to  another  employe 
of  the  defendant  at  Chicago.  These  telegrams  were 
sent  September  5,  1903.  The  telegram  was  received 
by  the  agent  of  defendant  at  Chicago,  but  the  copy  sent 
to  the  agent  at  Streator,  whose  business  it  was  to  see 
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to  the  diversion,  was  not  received  at  all,  and  this  agent 
knew  nothing  of  it  until  the  car  had  passed  Streator 
and  was  on  its  way  to  New  York,  where  it  arrived  in 
dne  time  in  accordance  with  the  original  shipping  di- 
rections given  when  the  fmit  was  delivered  to  the  de- 
fendant for  shipment.  The  plaintiff  seeks  to  recover 
for  the  alleged  difference  between  the  valne  of  the 
goods  in  sound  condition  at  Chicago,  the  place  to  which 
they  were  ordered  to  be  delivered,  at  the  time  when 
they  should  have  reached  that  place  and  the  value  of 
the  goods  at  New  York,  the  place  to  which  fhey  were 
shipped.  The  case  was  tried  in  the  Municipal  Court 
before  a  jury  and  a  verdict  returned  in  favor  of  the 
plaintiff.  Judgment  was  entered  in  plaintiff's  favor 
for  $220.55,  from  which  this  appeal  is  prosecuted. 

Robert  Dunlap,  Ioee  F.  English  and  James  L.  Cole- 
man, for  plaintiff  in  error. 

Chables  a.  Butlee,  for  defendant  in  error. 

Mb.  Justice  Fkeeman  delivered  the  opinion  of  the 
court. 

The  first  of  the  grounds  upon  which  defendant  seeks 
to  have  the  judgment  of  the  Municipal  Court  reversed 
is  that  the  bond  and  agreement  executed  by  the  plain- 
tiff and  in  part  set  forth  in  the  foregoing  statement, 
are  agreements  to  indemnify  and  save  harmless  the 
defendant  against  any  liability,  claim  or  suit  arising 
out  of  a  failure  to  accomplish  the  diversion  of  the  car 
in  question,  and  that  these  are  valid  releases  which  are 
a  bar  to  the  present  suit. 

By  one  of  these  instruments  the  defendant  is  fully 
indemnified  against  all  suits  and  claims  for  losses  of 
every  kind  and  nature  by  reason  of  granting  any  re- 
quest for  diversion  of  goods  from  their  original  route 
or  destination,  **  including  any  bona  fide  failure  or  de- 
lay to  accomplish  such  diversion,  change  of  consignee 
or  inspection.**    By  the  second  instrument,  in  which 


Digitized  by 


Google 


Chicago — First  District— November,  1909.    295 

AlUand  y.  A.,  T.  &  S.  F.  Ry.  Co.,  151  111.  App.  291. 

the  request  is  made  in  the  present  case  that  defendant 
will  ** endeavor  to  accomplish'*  the  changes,  the  plain- 
tiff agrees  as  a  part  thereof  to  save  the  defendant 
harmless  from  any  liahility  and  from  claims  of  any 
kind  whatever  arising  from  *Hhe  inability  or  failure 
of  said  company  or  companies  from  any  cause  to  ac- 
complish the  said  change/'  This  phraseology  is  ex- 
plicit, and  if  these  agreements  are  valid  this  suit  cannot 
be  maintained.  It  appears  that  under  sections  2174-5- 
6  of  the  California  civil  code  a  common  carrier  is  per- 
mitted to  limit  its  liability  by  special  contract  for  ordi- 
nary negligence.  That  there  was  an  effort  made  in 
good  faith  to  *' endeavor  to  accomplish"  the  transfer 
is,  we  think,  apparent  from  the  evidence.  One  copy 
of  the  telegram  directing  the  transfer  reached  the  agent 
in  Chicago  in  due  time.  The  duplicate  copy  attempted 
to  be  sent  to  the  agent  at  Streator  failed  to  reach  its 
intended  destination;  but  so  far  as  appears  the  same 
effort  was  made  and  purpose  shown  to  send  it  as  in  the 
case  of  the  copy  which  reached  the  Chicago  agent.  The 
effort  having  been  made  in  good  faith  to  endeavor  to 
accomplish  the  diversion  of  the  car  as  requested  by  the 
plaintiff,  the  question  is  whether  these  agreements 
made  in  California,  and  valid  under  the  provisions  of 
the  civil  code  of  that  State,  are  enforceable  in  the  case 
at  bar  in  this  State.  The  sections  of  the  California 
civil  code  referred  to  have  been  considered  by  the  Su- 
preme Court  of  that  State.  Among  such  cases  are 
Michalitschke  v.  Wells  Fargo  &  Co.,  118  Cal.  683-689; 
Coit  V.  Western  Union  Tel.  Co.,  130  Cal.  657-661,  and 
cases  there  cited,  and  Donlon  Bros.  v.  Southern  Pacific 
Company,  151  Cal.  763-768.  We  are  of  opinion  that 
these  cases  are  conclusive  as  to  the  validity  in  Califor- 
nia of  contracts  such  as  are  here  under  consideration. 
It  is  said  in  the  last  of  these  cases  above  cited  (p.  768) 
that  section  2175  of  the  California  civil. code  "pro- 
hibits the  carrier  from  entering  into  any  contract  in 
anticipation  of  gross  negligence  exonerating  itself  from 
liability  therefor,"  but  that  (p.  770)  "so  far  as  ordi- 
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nary  negligence  is  concerned  the  mle  at  common  law 
has  been  abrogated  by  our  code  (sec.  2174)  to  the  ex- 
tent that  the  shipper  and  carrier  may  now  contract  for 
the  purpose  of  limiting  the  liability  of  the  latter  there- 
for. The  prohibition  of  the  common  law  against  a  car- 
rier limiting  his  liability  for  any  kind  of  negligence  is 
declared  in  this  State  by  section  2175  only  to  apply 
to  the  limitation  for  gross  negligence."  The  construc- 
tion by  the  California  court  of  its  civil  code  is  we  think 
applicable  in  the  case  at  bar  and  controlling  here  as  to 
the  validity  in  that  State  of  the  agreements  under  con- 
sideration. The  plaintiff's  assent  thereto  was  mani- 
fested, as  section  2176  of  the  California  civil  code  re- 
quires it  to  be,  when  the  instrument  makes  such  **  modi- 
fication of  the  carrier's  obligations  as  in  the  present 
instance,  by  his  signature  to  the  same." 

Such  being  the  law  of  the  State  in  which  the  contract 
was  made,  and  not  having  been  made  so  far  as  appears 
'*with  a  view  to  the  laws  of  any  other  State,  it  must 
be  governed  by  the  law  of  the  State  where  it  was 
made."  Coats  v.  C.  R.  I.  &  P.  By.  Co.,  239  HI.  154-161. 
In  that  case  the  question  is  carefully  considered  and 
the  cases  in  this  State  applicable  are  reviewed.  The 
conclusion  of  the  court  on  this  matter  is  thus  stated 
(p.  164) :  **  Inasmuch  therefore  as  the  contract  under 
the  construction  contended  for  by  appellant,  was  part- 
ly to  be  performed  in  Iowa,  it  must,  as  to  its  validity, 
nature,  obligation  and  interpretation  be  governed  by 
the  law  of  Iowa."  In  the  case  at  bar  the  contract  must 
in  like  manner  be  governed  by  the  law  of  California, 
which  exempts  the  defendant  from  liability  under  con- 
tracts such  as  those  here  involved. 

Other  questions  are  presented  in  the  briefs,  but  in 
view  of  the  conclusions  stated,  it  is  not  necessary  to 
consider  them.  The  judgment  of  the  Municipal  Court 
must  be  reversed  with  a  finding  of  facts. 

Reversed  with  finding  of  facts. 
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John  C.  McCoy  et  al.,  Plaintiirs  in  Error,  v.  McAnsli,  Dwyer  A 
Company,  Defendants  in  Error. 

Gen.  No.  14,646. 

Byidencb — conclusiona  of  vHtnesa  not  competent.  A  question 
which  calls  for  the  conclusion  of  a  witness  is  improper  and  an  ob- 
jection thereto  should  be  sustained. 

Forcible  detainer.  Error  to  the  Municipal  Court  of  Chicago;  the 

Hon.  Frank  Cbowe,  Judge,  presiding.    Heard  in  this  court  at  the 

October  term,  1908.  Reversed  and  judgment  here.     Opinion  filed 
November  8,  1909. 

Rogers  &  Mahonbt  and  Chilton  P.  Wilson,  for 
plaintiffs  in  error. 

D^Ancona  &  Pflaum,  for  defendants  in  error. 

Mb.  Justice  Fbseman  delivered  the  opinion  of  the 
court. 

This  is  an  action  of  forcible  detainer  to  recover  pos- 
session of  a  portion  of  the  space  on  the  second  floor  of 
a  building,  168  Wabash  avenue,  Chicago,  alleged  to 
have  been  conveyed  to  the  plaintiff  by  the  lease  in  evi- 
dence, but  possession  of  which  was  not  delivered  by  the 
lessor  to  the  plaintiffs,  but  was  subsequently  given  to 
the  defendants. 

The  lease  in  question  was  made  by  Importers  &  Man- 
ufacturers Company  April  11,  1907,  for  a  term  begin- 
ning May  1,  1907.  The  lessees  were  absent  from  the 
city  at  that  time  and  did  not  take  actual  possession  of 
the  leased  premises  until  the  latter  part  of  August  or 
the  first  of  September  following.  They  paid  the  rent, 
however,  regularly,  and  no  question  of  rent  is  involved. 
The  written  lease  was  introduced  in  evidence  by  the 
lessees,  and  describes  the  premises  leased  as  ^' all  that 
space  in  the  second  floor  of  the  building  known  as  num- 
ber 164-166-168  Wabash  avenue  that  lies  west  of  a  lath 
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and  plaster  partition  to  be  erected  approximately  for- 
ty-nine (49)  feet  east  of  the  west  building  wall,  running 
in  a  direct  line  from  the  north  to  the  south  building 
wall  and  extending  from  floor  to  ceiling,  excepting  all 
the  space  used  for  elevators,  hallway  and  stairways, 
and  as  shown  by  the  diagram  hereto  attached,  which 
is  hereby  made  a  part  and  parcel  of  this  lease.'*  The 
diagram  referred  to  contains  arrows  showing  the  lim- 
its of  the  space  leased  and  other  lines  tending  to  define 
the  space  in  controversy.  This  space  is  a  small  room 
apparently  taken  oflF  of  the  west  end  of  the  hall  at  a 
point  west  of  the  elevators.  At  the  time  the  lease  was 
executed  this  space  was  partitioned  off  by  a  door  from 
the  hall  and  also  partitioned  from  the  room  north  of  it. 
The  door  separating  it  from  the  hall  and  elevators  east 
of  the  space  or  small  room  in  question  was  when  open 
slid  back  southward  alongside  of  the  elevator  space, 
and  when  closed  shut  off  the  small  room  in  question 
from  the  hall.  On  its  north  side  the  partition  separat- 
ing the  room  from  the  rest  of  the  space  described  in 
the  lease  was  constructed  to  the  height  of  about  eight 
feet  of  wood  and  the  upper  part  to  the  ceiling  was  of 
glass. 

Subsequent  to  the  execution  of  the  lease  above  men- 
tioned to  plaintiffs,  the  same  lessor  on  the  18th  of 
April,  1907,  executed  a  lease  to  the  defendants,  McAnsh, 
Dwyer  &  Co.,  of  the  entire  second  floor  of  the  building 
known  as  170  and  172  Wabash  avenue,  except  such 
space  as  was  occupied  by  stairways  and  elevators.  This 
building  apparently  joins  the  building  in  which  are  the 
premises  leased  to  plaintiffs  in  which  is  the  small  room 
or  space  cut  off  from  the  hallway  and  now  in  contro- 
versy. The  south  wall  of  the  space,  which  for  conveni- 
ence we  designate  as  the  small  room,  was  the  **  south 
building  walP'  described  in  the  lease  to  plaintiff  as  the 
south  limit  of  the  space  leased  to  them.  When  the  de- 
fendants took  possession  of  the  premises  covered  by 
the  last  mentioned  lease  the  plaintiffs  had  not  moved 
into  the  building  and  the  defendants  took  possession 
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also  of  the  space  or  small  room  in  question  and  made 
some  changes  connecting  said  room  with  the  prem- 
ises described  in  their  own  lease.  They  continned  to 
use  and  occupy  this  room  and  were  in  possession  and  oc- 
cupancy of  it  at  the  time  of  the  trial. 

There  was  some  conflict  in  the  evidence  as  to  conver- 
sations between  representatives  of  the  various  parties 
and  as  to  admissions  said  to  have  been  made  by  the 
president  of  the  lessor  corporation.  The  claim  was  also 
advanced  by  the  attorney  acting  nominally  at  least  for 
and  representing  the  defendants,  that  the  plat  attached 
to  the  plaintiffs'  lease  had  been  changed  after  its  ex- 
ecution by  the  addition  of  certain  line  or  lines,  tending 
to  show  that  the  space  in  question  was  enclosed  from 
the  hall.  This  claim  is  not  supported  by  the  evidence. 
The  controversy  is  purely  one  of  fact.  It  appears  that 
the  plat  attached  to  plaintiffs'  lease  differs  in  this  re- 
spect from  a  plat  attached  to  the  copy  of  the  lease  in 
possession  of  the  lessor,  but  the  evidence  tends  to 
show  that  such  difference  was  never  called  to  the  plain- 
tiffs'  attention  and  that  the  lease  delivered  to  them  is 
in  the  same  condition  in  that  respect  as  when  they  re- 
ceived it.  It  thus  appears  from  the  lease  itself  that 
the  space  in  dispute  was  in  fact  an  enclosure  or  small 
room  and  not  a  part  of  the  hall  at  the  time  the  lease 
was  made.  It  is  true  that  the  president  of  the  lessor 
corporation  was  erroneously  permitted  over  objection 
to  state  that  the  room  in  question  *'was  the  west  end  of 
the  hallway."  The  question  called  for  a  conclusion  of 
the  witness  and  the  objection  to  it  should  have  been 
sustained.  We  think  the  room  is  clearly  shown  to  have 
been  an  enclosure  by  itself  at  the  west  end  of  the  hall 
and  separated  from  the  hall  by  a  sliding  door.  It  fur- 
ther appears  from  the  lease  itself  and  the  plat  attached 
to  and  made  a  part  thereof,  that  this  room  was  includ- 
ed in  the  description  of  the  space  thereby  leased  to  the 
plaintiffs.  The  lease  describes  the  space  demised  to 
plaintiffs  as  **  running  in  a  direct  line  from  the  north 
to  the  south  building  wall "  excepting  the  space  used  for 
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elevators,  hallway  and  stairways,  **aiid  as  shown  by  the 
diagram  hereto  attached.''  Without  including  the 
room  in  question  the  terms  of  this  description  cannot 
be  complied  with.  We  conclude  therefore  that  as  the 
space  in  controversy  was  included  in  the  description 
of  the  lease  and  was  not  a  hallway  and  therefore  not  ex- 
cepted from  the  space  demised,  the  plaintiffs  are  en- 
titled to  its  possession. 

The  judgment  of  the  Municipal  Court  will  therefore 
be  reversed,  and  judgment  will  be  entered  here  for 
possession  of  the  premises  in  question. 

Reversed  and  judgment  here. 


Henry  Lederer  et  al.,  Plaintifffl  in  Enror,  v.  Jared  W.  Fox  et  al., 
Defendants  in  Eiror. 

Gen.  No.  14,686. 

1.  "Latxdtjovd  A17D  TKR^ANT — whot  tiot  fiuisance.  A  landlord  Is  not 
llal>le  for  injury  to  the  property  of  a  tenant  caused  by  the  overflow 
of  water  from  premises  occupied  above  by  other  tenants,  such  over- 
flow resulting  from  a  faucet  which  had  not  been  provided  with  a 
waste  or  overflow  pipe  or  other  means  for  carrying  ofT  the  water. 

2.  Landlord  and  tenant — tohat  not  alterations.  Notwithstand- 
ing a  provision  In  a  lease  prohibiting  a  tenant  from  "making  altera- 
tions, amendments  or  additions  to  the  building,"  such  tenant  has  the 
right  to  place  locks  upon  his  premises. 

Bakeb,  J.,  dissenting. 

Tort.  Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Wil- 
XXAM  N.  CoTTBELL,  Judgo,  presiding.  Heard  in  this  court  at  the  Oc- 
tober term,  1908.  Reversed  and  judgment  here.  Opinion  flled  No- 
vember 8,  1909. 

Statement  by  the  Conrt.  — This  is  a  suit  in  which 
the  plaintiffs  seek  to  recover  for  loss  alleged  to  have 
heen  caused  by  negligence  of  the  defendants  in  per- 
mitting an  overflow  of  water  upon  their  premises  which 
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ran  down  and  damaged  merchandise  of  the  plaintiffs, 
consisting  of  wall  pai)er,  stored  on  a  floor  below. 

There  is  a  stipulation  as  to  facts.  Plaintiffs  were 
tenants  of  the  Vescosity  Oil  Company,  which  leased  to 
them  the  front  room  on  the  second  floor  of  the  building 
known  as  21  and  23  River  street,  Chicago.  The  wall  pa- 
per conceded  to  have  been  damaged  was  stored  in  the 
room  so  leased.  The  said  Oil  Company  had  also  leased 
to  the  defendants  the  fourth  floor  of  said  building, 
which  was  used  by  defendants  for  the  storage  of  onions. 
Plaintiffs  had  no  keys  to  said  building  and  could  obtain 
access  to  the  premises  leased  to  them  only  when  the 
doors  were  unlocked  by  the  lessor.  There  were  other 
tenants  in  the  building  who — ^including  the  defendants 
—had  keys  to  the  front  door.  There  was  an  elevator 
in  the  rear  of  the  building  which  was  accessible  from 
each  floor  and  was  used  in  common  by  all  tenants  who 
so  desired,  each  person  so  using  the  elevator  operat- 
ing it  for  himself.  There  were  no  locks  upon  the  doors 
from  the  stairways  leading  to  the  floors,  and  no  locks 
upon  the  doors  leading  to  the  defendants'  premises, 
either  from  the  elevator  or  from  the  stairway.  These 
doors  were  not  fastened,  and  any  one  in  the  building 
could  enter  the  defendants'  premises  at  will. 

Upon  these  premises  leased  and  occupied  by  the  de- 
fendants there  was  a  faucet  connected  with  a  water  pipe 
running  horizontally  along  the  wall  about  six  feet  above 
the  floor.  This  faucet  was  on  the  east  wall  of  the  build- 
ing and  about  20  feet  from  its  front  wall.  Under  it 
stood  a  barrel,  which  was  partly  filled  with  water  when 
the  defendants  took  possession  of  the  premises.  There 
was  no  waste  pipe  or  overflow  pipe  or  other  means  for 
carrying  off  water  from  either  the  faucet  or  the  bar- 
rel beneath  it.  This  was  the  condition  when  the  de- 
fendants took  possession  under  their  ^  lease,  and  no 
change  seems  to  have  been  made  in  the  building  in  this 
or  other  respects  while  the  parties  to  this  suit  were 
tenants.  Defendants'  employes  visited  defendants' 
premises  on  the  fourth  floor  from  time  to  time.    It  is 
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stipulated  that  certain  employes  would  testify  that 
they  never  turned  on  the  water  from  said  faucet  nor 
used  water  therefrom  for  any  purpose.  One  of  said  em- 
ployes testified  that  he  was  in  the  building  Saturday 
morning,  January  26, 1907,  to  look  at  the  onions  and  see 
if  they  were  frozen,  and  was  again  there  about  4:30  p. 
m.  of  the  same  day  for  the  purpose  of  placing  ther- 
mometers there;  that  he  left  the  premises  about  4:43 
p.  m.,  that  he  did  not  touch  the  faucet  while  there  and 
had  never  done  so,  and  that  no  water  was  running 
therefrom  when  he  left. 

It  appears  that  about  2 :30  a.  m.  of  the  next  day- 
January  27, 1907 — ^water  was  discovered  by  the  fire  in- 
surance patrol  running  out  from  the  first  floor  of  the 
building.  Upon  investigation  a  detective  who  was  noti- 
fied discovered  that  the  faucet  referred  to  within  the 
premises  occupied  by  the  defendants  was  open  and  that 
water  was  running  therefrom.  He  turned  oflf  the  water 
and  stopped  the  flow.  The  water  from  the  faucet  in 
question  ran  through  from  the  fourth  floor  downward 
and  caused  the  damage  complained  of  to  the  plaintiffs' 
wall  paper  stored  upon  the  plaintiffs'  premises  on  the 
second  floor  of  the  building.  It  is  agreed  that  the  plain- 
tiffs will  testify  that  the  fair  market  value  of  the  pa- 
per so  destroyed  was  $315.85.  The  court  found  in  fa- 
vor of  the  defendants  and  gave  judgment  accordingly. 
To  reverse  that  judgment  the  plaintiffs  prosecute  this 
writ  of  error. 

Israel  Shbimski,  for  plaintiffs  in  error. 

Wells  &  Kelly,  for  defendants  in  error. 

Mb.  Justice  Freeman  delivered  the  opinion  of  the 
court. 

Objection  is  made  in  behalf  of  the  plaintiffs  to  the 
admission  in  evidence  of  certain  leases,  and  the  admis- 
sion of  evidence  tending  to  show  that  employes  of  the 
landlord  and  of  other  tenants  visited  the  various  floors 
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of  the  building.  We  deem  it  unnecessary  to  dwell  upon 
these  objections.  The  questions  involved  in  this  case 
have  been  fully  considered  in  Chicago  Telephone  Co. 
V.  Com.  Union  Assurance  Co.,  131  111.  App.  248.  In 
that  case  it  was  "insisted  that  a  tenant  is  liable  to  third 
persons  for  damages  resulting  from  the  defective  condi- 
tion of  the  premises  of  which  he  has  notice,  or  from 
his  negligent  use  of  them,  regardless  of  the  duty  to  re- 
pair as  between  tenant  and  landlord.*^  The  contention 
in  the  case  before  us  is  of  like  character.  In  that  case 
we  said  (p.  252) :  **If  a  tenant  is  in  exclusive  control 
and  occupation  of  a  wash  room  in  which  an  overflow 
occurs  in  consequence  of  the  tenant  ^s  negligence  or  that 
of  its  employes  having  free  access  to  such  wash  room, 
then  it  is  not  the  landlord  but  the  occupant  of  the  prem- 
ises who  must  be  deemed  responsible.  Warren  v. 
Kauffman,  2  Phila.  259.''  It  is  no  doubt  true  in  the 
case  at  bar  that  the  absence  of  an  overflow  or  waste 
pipe  in  connection  with  the  faucet  in  question  was  a 
condition  for  which  the  landlord  was  responsible.  But 
the  damage  in  this  case  was  caused  primarily  by  neg- 
ligently i)ennitting  water  to  run  from  the  faucet  and 
flood  the  plaintiffs'  premises.  This  and  not  the  ab- 
sence of  a  waste  pipe  was  the  proximate  cause  of  the 
damage. 

We  held  in  the  case  above  cited  that  where  the  evi- 
dence tended  to  show  the  damage  was  caused  by  an 
overflow  of  water  from  a  wash  room  exclusively  occu- 
pied and  controlled  by  the  defendant,  the  law  raises  a 
presumption  that  the  damage  was  due  to  the  negligence 
of  the  defendant,  and  that  the  burden  was  on  the  de- 
fendant to  show  by  a  preponderance  of  the  evidence 
that  the  injury  was  not  due  to  such  negligence.  In 
the  case  at  bar  there  is  evidence  tending  to  show  that 
the  water  was  not  turned  on  by  any  of  the  employes 
of  the  defendants.  But  the  undisputed  evidence  also 
shows  that  other  persons  in  the  building  had  unrestrict- 
ed access  to  the  defendants'  premises  and  to  the  faucet 
from  which  the  water  flowed  that  caused  the  damage. 
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The  premises  where  the  faucet  was  situated  were  ex- 
clusively occupied  and  controlled  by  the  defendants. 
There  is  no  evidence  tending  to  show  how  the  faucet 
was  oi)ened,  but  under  the  circumstances  the  law  raises 
a  presumption  that  the  defendants  failed  to  exercise 
due  care  to  prevent  its  use  by  its  employes  or  others 
in  such  a  way  as  to  cause  the  damage  complained  of, 
and  the  burden  of  proof  is  upon  the  defendants  to  show 
by  a  preponderance  of  evidence  that  the  damage  was 
not  due  to  such  negligence.  As  in  the  case  above  cited, 
so  here,  the  burden  was  we  think  upon  defendants  to 
disprove  the  inference  of  negligence  arising  from  its 
control  of  the  faucet  and  the  opportunity  of  access  to 
it  afforded  outsiders.  It  was  the  dear  duty  of  the  de- 
fendants so  to  control  the  use  of  their  premises  and 
appliances  as  to  prevent  injury  to  other  tenants  of  the 
building  from  a  negligent  use  of  such  premises  and  ap- 
pliances. 

It  is  argued  in  behalf  of  the  defendants  that  the 
faucet  without  a  drain  pipe  was  a  nuisance  and  that 
the  premises  having  been  leased  with  a  nuisance  upon 
them,  by  means  of  which  the  injury  complained  of  was 
inflicted  the  owner  or  landlord,  and  not  the  defendants, 
is  liable.  We  cannot  agree  with  this  contention.  The 
faucet  itself  cannot  be  deemed  to  have  been  a  nuisance. 
If  properly  used  and  guarded  the  faucet  was  not  of  it- 
self objectionable.  Whether  a  nuisance  or  not  depend- 
ed on  the  manner  in  which  it  was  used. 

Nor  do  we  concur  in  the  contention  that  the  defend- 
ants could  not  place  locks  on  its  premises  under  the  pro* 
visions  of  its  lease  without  making  ^'alterations, 
amendments  or  addition  to  the  building,**  prohibited 
by  the  lease.  If  such  contention  could  be  deemed  valid, 
the  defendants  nevertheless  were  under  no  obligation 
to  become  tenants  and  occupy  premises  in  which  they 
could  not  protect  themselves,  their  premises  and  prop- 
erty by  such  ordinary  precautions.  They  assumed 
control  of  the  premises  under  the  lease  and  assumed 
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therewith  the  obligatioiiB  which  such  control  and  pos- 
session involved. 

For  the  reasons  indicated  the  judgment  of  the  Muni- 
cipal Court  must  be  reversed  and  judgment  will  be  en- 
tered here  in  favor  of  the  plaintiffs  for  $313.85  agreed 
upon  as  the  fair  market  value  of  the  wall  paper  belong- 
ing to  the  plaintiffs  stored  on  their  premises  and  dam- 
aged. 

Reversed  and  judgment  here. 

Mb.  Justice  Baker  dissenting.  I  am  unable  to  con- 
cur in  the  finding  and  judgment  in  this  case. 

The  floor  of  the  building  leased  to  and  occupied  by 
the  defendants  was  used  only  for  storage  purposes. 
Into  that  room  no  person  had  a  right  to  go  without  the 
permission  of  the  defendants.  There  was  no  access  to 
that  floor  from  the  street  but  only  by  means  of  an  ele- 
vator and  stairways  leading  from  the  lower  floors  of  the 
building.  The  fact  that  the  doors  leading  from  the 
elevator  and  stairway  to  defendants'  premises  were 
not  locked  was  not  an  implied  invitation  to  any  one  to 
enter  defendants'  premises,  and  the  person  entering 
the  same  without  the  invitation  or  permission  of  de- 
fendants would  be  a  trespasser. 

Conceding  that  the  burden  of  proof  was  on  the  de- 
fendants to  rebut  the  inference  of  negligence  arising 
from  the  fact  that  water  ran  from  a  faucet  on  their 
premises  and  found  its  way  to  the  premises  of  the 
plaintiffs  on  a  lower  floor,  and  damaged  their  goods, 
I  think  such  inference  was  rebutted  in  this  case  by  the 
stipulation  that,  ^'the  defendants  and  their  employes 
who  entered  said  premises  will  testify  that  they  never 
turned  on  said  faucet  or  used  water  therefrom  for  any 
purpose  whatsoever  at  any  time."  Under  this  stipula- 
tion it  cannot  be  held  that  the  defendants  or  any  of 
their  employes  were  guilty  of  negligence  in  respect  to 
the  faucet.  The  finding  of  negligence  by  the  majority 
of  the  court  must  therefore  be  based  on  the  theory 
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that  the  failure  of  the  defendants  to  keep  the  doors 
leading  to  their  premises  locked  was  a  negligent  use 
by  them  of  their  premises,  which  made  them  liable  for 
the  negligence  of  a  stranger  who  may  have  entered  said 
premises  without  their  permission  or  invitation  and 
turned  on  the  water  for  purposes  of  his  own.  Conced- 
ing further  that  the  defendants  might  have  placed 
locks  on  the  doors  leading  to  their  premises,  and  there- 
by have  made  entrance  thereto  by  a  trespasser  more 
difficult,  without  violating  the  terms  of  their  lease,  I 
do  not  think  that  their  failure  to  place  locks  on  said 
doors  and  keep  them  locked,  was  a  negligent  use  of 
their  premises  which  made  them  liable  to  the  plaintiffs 
for  the  wrongful  act  of  a  trespasser. 
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Haiy  Saigent,  Appellee,  t.  Tohn  B.  Kazwell,  Administrator,  Ap- 
pellant. 

Witnesses — who  incompetent  by  virtue  of  interest,  A  party  haying 
a  pecuniary  interest  in  the  result  of  a  controversy  with  an  admin- 
istrator, is  incompetent  in  his  own  behalf. 

Objections  to  administrator's  report  Appeal  from  the  Cricuit 
Court  of  Wabash  county;  the  Hon.  J.  R.  Cbeighton,  Judge,  presiding. 
Heard  in  this  court  at  the  August  term,  1908.  Affirmed.  Opinion 
filed  June  16,  1909.    Rehearing  denied  October  28,  1909. 

E.  B.  Green,  Theodore  G.  Eislbt  and  P.  J.  Kolb,  for 
appellant. 

George  P.  Ramsey,  for  appellee. 

Mr.  Presiding  Justice  Myers  delivered  the  opinion 
of  the  court. 

This  is  an  appeal  from  an  order  of  the  Circuit  Court 
directing  the  appellant,  administrator  of  the  estate  of 
Marshall  Sargent,  deceased,  to  pay  to  the  widow  of 
the  deceased  $126.40,  the  balance  found  to  be  due  the 
estate  upon  final  report  and  accounting  by  the  appel- 
lant as  administrator.    From  the  inventory  on  file  thQ 
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only  property  of  value  owned  by  Marshall  Sargent  at 
the  time  of  his  death  was  a  policy  of  insurance  issued 
by  the  Continental  Casualty  Company,  which  policy  the 
appellant  claims  to  have  been  pledged  to  him  as  se- 
curity for  the  payment  of  a  debt  which  has  not  been 
paid.  Suit  was  brought  by  appellant,  as  administra- 
tor, against  the  insuraiice  company  and  in  that  action 
he  recovered  judgment  and  collected  the  sum  of 
$215.05.  In  his  report  to  the  County  Court,  as  ad- 
ministrator on  final  accounting,  appellant  charges  him- 
self with  $215.05,  collected  from  the  insurance  com- 
pany, and  claims  credit  by  items  of  expenditure  (not 
contested),  amounting  to  $88.65,  which  would  leave  a 
balance  of  $126.40,  the  sum  ordered  by  the  court  to  be 
turned  over  to  the  widow  on  her  award  of  $760.  In 
his  report  appellant  claims  the  further  credit  of 
$112.30,  being  the  amount  of  his  bill  for  which  he  in- 
sists that  the  insurance  policy  was  pledged  to  him  as 
security.  It  is  to  this  claim  that  the  widow  files  objec- 
tions which  the  court  sustained. 

Throughout  the  administration  the  jwlicy  of  insur- 
ance was  treated  by  the  administrator  as  assets  of  the 
estate,  subject  to  the  pa^nnent  of  appellant's  claim 
against  Sargent  for  services  rendered.  Action  was 
brought  against  the  insurance  company  and  judgment 
was  recovered  by  the  appellant,  as  administrator,  and 
the  proceeds  were  received  for  and  on  behalf  of  the 
estate.  The  appointment  of  the  administrator  and 
proceedings  thereafter  by  appellant  were  to  foreclose 
and  realize  upon  a  pledge  which  he  claims  to  have 
been  made  by  Sargent  in  his  lifetime.  The  contro- 
versy is,  therefore,  between  appellant  and  the  estate 
as  to  appellant's  alleged  lien  and  the  amount  of  his 
claim.  It  was  within  the  equitable  jurisdiction  of  the 
Probate  Court  to  which  appellant  voluntarily  sub- 
mitted for  the  adjudication  of  his  rights.  In  such  con- 
troversy he  could  not  act  in  the  double  capacity  of  ad- 
ministrator and  claimant,  nor  could  he,  as  administra- 
tor, arbitrarily  allow  himself,  as  claimant^  the  amount 


Digitized  by 


Google 


PouBTH  District— OoTOBEK,  1909.  309 

Sargent  v.  Maxwell,  Admr.,  151  III.  App.  307. 

of  his  own  bill  against  the  estate.  It  is,  and  was,  con 
ceded  all  the  way  through  the  administration,  that  the 
policy  of  insurance  was  property  belonging  to  the  es- 
tate. Administration  proceedings  were  instituted,  as 
we  understand  the  record,  on  i)etition  of  appellant, 
and  for  the  very  purpose  of  securing  to  the  estate  of 
Marshall  Sargent  the  proceeds  of  this  policgr;  and  so 
far  as  the  actual  possession  of  the  policy  is  concerned, 
the  legal  effect  of  what  was  done,  would  be  to  charge 
appellant,  as  administrator,  with  the  possession  of  the 
policy  and  with  the  proceeds  realized  on  judgment  re- 
covered. In  this  condition  of  the  record,  it  devolved 
upon  appellant  to  establish  his  lien  and  his  claim  by 
competent  evidence,  which  he  did  not  do.  As  already 
indicated,  it  is  not  a  controversy  between  appellant 
and  the  widow,  but  one  between  api)ellant  in  his  indi- 
vidual capacity  and  the  appellant  in  his  adminis- 
trative capacity,  representing  the  estate,  the  order  of 
the  court  being  in  effect  that  appellant,  the  administra- 
tor, has  a  balance  in  hand  on  final  accounting  to  which 
appellee,  the  widow,  is  entitled  on  distribution. 
Clearly  under  the  statute  he  was  not  a  competent  wit- 
ness in  his  own  behalf,  and  had  a  temporary  adminis- 
trator been  appointed  to  represent  the  estate,  as  re- 
quired by  law  in  such  case,  he  could  not  properly  have 
been  permitted  to  testify.  He  filed  no  claim  and 
proved  no  claim  against  the  estate  and  was  not,  there- 
fore, entitled  to  the  credit  or  deduction  of  $112.30,  the 
claimed  balance  due  him  on  account.  In  answer  to  ap- 
pellant's contention  that  possession  of  personal  prop- 
erty is  evidence  of  ownership,  it  is  to  be  said  that  the 
presumption  of  ownership  from  possession  would  not 
avail  in  this  case  for  the  reason  that  on  its  face  the 
policy  of  insurance  was  the  property  of  Marshall  Sar- 
gent, being,  by  its  terms,  payable  to  him,  and  never 
having  been  assigned.  In  such  case,  and  in  this  species 
of  property,  the  mere  possession  does  not  give  rise  to 
the  presumption  of  ownership.     Without  the  testi- 
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mony  of  appellant  there  is  no  evidence  that  his  posses- 
sion was  other  than  as  administrator. 

Upon  the  record  presented  we  are  of  opinion  that 
the  Circuit  Conrt  did  not  err  in  its  rulings  and  that 
under  the  evidence  the  judgment  must  be  affirmed. 

Affirmed. 


Catherine  Healy,  AdminiBtratriz,  Appellee,  v.  Hobile  and  Ohio 
Bailroad  Company,  Appellant. 

Vesdicts — when  set  aside  as  against  the  evidence.  The  appellate 
court  will  reverse  a  Judgment  manifestly  against  the  preponderance 
of  the  evidence  even  though  a  number  of  Juries  may  have  found  the 
same  way. 

Action  in  case  for  death  caused  by  alleged  wrongful  act  Appeal 
from  the  City  Court  of  East  St.  Louis;  the  Hon.  W.  J.  N.  Motibs, 
judge,  presiding.  Heard  in  this  court  at  the  August  term,  1908. 
Reversed  and  remanded.  Opinion  filed  March  4,  1909.  Rehearing 
denied  October  28,  1909. 

Lansdbn  &  Lansdbn  and  John  El  Hamlin,  for  ap- 
pellant. 

F.  C.  Smith  and  M.  Millard,  for  appellee. 

Per  Curiam.  Appellee  brought  this  suit  to  recover 
damages  for  the  death  of  her  husband,  the  intestate, 
William  Healy,  which  occurred  April  21,  1898,  while 
he  was  in  the  employ  of  appellant  as  a  switchman  in 
its  yards,  at  East  St.  Louis,  Illinois. 

The  case  has  been  tried  five  times  with  a  jury  in  the 
trial  court  and  is  now  before  this  court  for  the  fourth 
time.  The  former  opinions  of  this  court,  to  which  we 
refer  for  the  facts,  are  reported  in  100  111.  App.  586, 
109  Id.  531  and  122  Id.  275. 
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When  the  case  was  before  us  the  second  time  we 
said,  **  After  a  careful  examination  of  the  record  we 
are  constrained  to  hold  that  the  verdict  is  so  mani- 
festly against  the  weight  and  preponderance  of  the 
evidence,  as  to  justify  the  conclusion  that  it  must  have 
been  the  result  of  prejudice,  passion,  sympathy  or 
mistake.**  On  the  next  trial  by  stipulation  between 
the  parties,  the  testimony  of  witnesses  examined  at  the 
preceding  trial  was  read  in  the  trial  court  from  the 
bill  of  exceptions  filed  on  the  occasion  of  the  second 
appeal  to  this  court,  and  in  addition  there  was  heard 
the  testimony  of  six  new  witnesses,  two  on  behalf  of 
appellee  and  four  on  behalf  of  appellant.  The  trial, 
as  on  previous  occasions,  resulted  in  a  verdict  for  ap- 
I)ellee  and  in  disposing  of  the  appeal  in  this  court,  we 
said,  *'It  is  unnecessary  for  us  to  discuss  the  addi- 
tional testimony  further  than  to  say  that  its  effect  upon 
the  whole  was  to  strengthen  the  defense  made  by  ap- 
pellant. •  •  •  In  fact  the  verdict  at  the  last  trial 
was  so  manifestly  against  the  overwhelming  weight 
and  preponderance  of  the  evidence,  as  necessarily  to 
lead  us  to  the  same  conclusion  in  reference  to  it  that 
we  reached,  when  the  case  was  last  before  us,'*  and  the 
judgment  was  agaiu  reversed  and  the  cause  remanded. 
When  the  case  again  reached  the  trial  court,  another 
stipulation  was  entered  into  by  the  parties,  whereby 
it  was  agreed,  **that  when  said  cause  is  tried  it  shall 
be  tried  upon  the  same  evidence  which  was  introduced 
on  the  last  trial  of  said  cause  in  said  City  Court  and 
that  either  party  to  said  cause,  shall  have  the  right  to 
read  on  the  trial  of  said  cause  from  the  bill  of  excej)- 
tions  made  up  on  the  last  trial  of  said  cause,  the  testi- 
mony of  any  witness  or  witnesses  contained  in  said 
bill  of  exceptions.**  The  case  was  again  tried  in  the 
City  Court  of  East  St.  Louis  and  appellee  again  re- 
covered a  judgment,  which  was  set  aside  by  the  court 
on  appellant's  motion  and  a  new  trial  awarded.  At 
the  August  term,  1907,  of  said  court,  the  case  was 
again  tried  and,  under  the  stipulation  aforesaid,  the 
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testimony  of  the  witnesses  was  read  from  the  bill  of 
exceptions  filed  on  the  occasion  of  the  last  preceding 
appeal  to  this  court.  At  the  conclusion  of  the  reading 
of  the  testimony  for  appellee,  from  said  bill  of  excep- 
tions, she  called  as  a  witness  a  person  who  had  never 
been  a  witness  in  the  case  upon  any  of  the  previous 
trials.  Upon  objections  made  by  counsel  for  appel- 
lant, the  court  refused  to  permit  said  witness  to  testify 
in  the  cause,  for  the  reason  that  the  parties  were  bound 
by  said  stipulation  and  could  not  introduce  any  evi- 
dence not  included  in  the  bill  of  exceptions  therein 
mentioned.  The  trial  again  resulted  in  a  verdict  in 
favor  of  appellee  and  the  record  is  again  brought  to 
this  court  by  appeal  for  review.  The  case  comes  be- 
fore us  now  on  the  same  record,  so  far  as  the  evidence 
is  concerned,  as  was  presented  to  us  upon  the  last  ap- 
peal. In  fact  no  questions  appear  to  be  raised  by 
counsel  on  this  appeal,  which  have  not  been  already 
passed  upon  by  this  court.  No  new  argument  is  pre- 
sented why  our  views  in  reference  to  the  evidence  in 
the  case  should  differ  from  those  we  have  hitherto  en- 
tertained, nor  do  any  reasons  for  such  change  appear 
to  us  from  the  record.  We  therefore  have  no  inclina- 
tion, if  indeed  it  were  proper,  to  change  or  modify  the 
views  we  have  hitherto  expressed,  concerning  the 
merits  of  identically  the  same  case. 

The  judgment  of  the  court  will  accordingly  be  re- 
versed and  the  cause  remanded. 

Reversed  mid  remanded. 


The  People  of  the  State  of  UlinoiB,  Appellee,  t.  C.  H.  Trout  et  aL, 

Appellants. 

1.  Pleasino — when  non  est  factum  inappropriate.  A  plea  of  non 
est  factum  is  not  a  proper  plea  to  interpose  to  an  action  upon  a  bond 
which  was  returned  to  and  filed  in  a  court  of  record  so  as  to  be- 
come a  part  of  the  records  of  such  court 


Digitized  by 


Google 


Fourth  District— October,  1909.  313 

The  People  y.  Trout,  151  111.  App.  812. 

2.  Bastaxdt — effect  of  ju^bgment  in,  upon  right  of  action  upon 
forfeited  hond  for  appearance.  There  can  be  only  one  recovery  under 
the  Bastardy  Act  for  the  cause  set  out  in  the  complaint  and  when 
the  defendant  appears  in  court  and  a  recovery  is  had  against  him 
and  he  submits  to  the  judgment  of  the  court,  either  by  paying  the 
money  or  giving  the  bond  provided  for  by  the  statute  and  the  order 
of  the  court,  or  in  default  of  the  same  is  committed  to  Jail,  the 
object  of  the  statute  so  far  as  the  charge  of  bastardy  is  concerned 
has  been  accomplished  and  another  Judgment  should  not  be  rendered 
against  the  party  accused  and  his  bondsmen  for  an  amount  which 
includes  in  effect  a  Judgment  for  the  same  cause  for  which  the 
former  recovery  was  had;  but  damages  may  have  accrued  by  reason 
of  the  failure  of  the  accused  person  to  appear  as  provided  for  by 
bis  bond  for  appearance  in  court,  for  which,  in  case  of  forfeiture. 
Judgment  may  properly  be  rendered  against  him. 

3.  Recxwnizancbs — what  sufficient  to  sustain  judgment.  The  In- 
troduction of  the  bond  which  has  been  filed  in  court  and  become  a 
part  of  its  records,  together  with  a  Jud!gment  of  forfeiture  entered 
thereon,  is  sufficient  to  sustaiii  a  Judgment 

4.  Recxwnizances — construction  of  condition.  If  the  condition  of 
the  bond  is  that  the  defendant  is  to  appear  at  the  next  county  court 
to  answer  to  the  charge  and  not  to  depart  the  court  without  leave, 
the  obligation  of  the  principal  is  that  he  remain  in  attendance  on 
court  during  the  whole  term  unless  excused  from  so  doing  by  the 
court 

Action  in  debt  Appeal  from  the  Circuit  Court  of  Marion 
county;  the  Hon.  Samukl  L.  Dwioht,  Judge,  presiding.  Heard  in 
this  court  at  the  August  term,  1908.  Affirmed.  Opinion  filed  March 
4,  1909.    Rehearing  denied  October  28,  1909. 

W.  G.  Murphy  and  J.  A.  Watts,  for  appellants. 
June  C.  Smith,  for  appellee. 

Mr.  Justice  Hiobee  delivered  the  opinion  of  the 
court. 

This  was  a  suit  in  debt  by  appellee  against  appel- 
lants and  grew  out  of  a  forfeiture  of  a  bastardy  bond, 
entered  against  api)ellants  at  the  November  term, 
1907,  of  the  County  Court  of  Marion  county. 

The  declaration  charges  that  on  June  27,  1907,  ap- 
pellant, C.  H.  Trout,  was  arrested  on  a  charge  of  bas- 
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tardy  made  against  him  by  Inez  Crane  and  brought 
before  Seymour  Andrews,  a  justice  of  the  peace  of 
said  county;  that  upon  a  hearing  the  justice  found 
there  was  probable  cause  to  hold  him  on  the  charge 
and  ordered  that  he  give  bond  for  his  appearance  at 
the  next  County  Court  in  the  sum  of  $750,  conditioned 
according  to  law;  that  he  failed  to  give  bond  and  was 
committed  to  jail,  but  afterwards  on  July  25,  1907,  he 
appeared  before  two  justices  with  his  sureties,  An- 
thony TenEyck  and  John  Langenfeld,  who  are  also  ap- 
pellants here,  gave  the  bond  required  and  was  released 
from  custody.  The  bond  is  set  out  in  full  in  the 
declaration,  is  in  accordance  with  the  statute  and 
states  as  the  condition  '^that  if  the  bounden  C.  H. 
Trout  shall  appear  at  the'nej^t  County  Court  to  be  held 
in  and  for  said  county  of  Marion  and  answer  to  the 
said  charge  and  not  depart  the  court  without  leave, 
then  this  obligation  shall  be  null  and  void,*'  etc. 

The  declaration  further  avers  that  at  the  following 
November  term  of  said  County  Court,  begun  on  the 
11th  day  of  November,  1907,  said  Trout  did  not  ap- 
pear, whereupon  the  trial  of  said  cause  was  reset  by 
the  court  for  the  19th  day  of  November,  1907,  which 
was  one  of  the  regular  judicial  days  of  said  term  of 
court ;  that  the  cause  was  not  reached  on  said  last  men- 
tioned date  but  on  the  following  day,  November  20, 
1907,  said  cause  was  called  for  trial,  the  people  of  the 
State  of  Illinois  appearing  by  the  State's  Attorney  of 
the  county,  but  that  said  Trout  did  not  appear  nor  did 
any  person  appear  for  him;  that  he  and  the  sureties 
on  his  bond  were  called  in  open  court  and  failing  to 
appear  and  answer,  a  judgment  of  forfeiture  was 
taken  upon  the  recognizance,  whereby  an  action  ac- 
crued to  appellee,  to  recover  from  appellants  the  said 
sum  of  $750. 

A  demurrer  to  the  declaration  was  overruled  and 
three  pleas  filed,  (1)  non  est  factum,  (2)  mil  tiel  record 
and  (3)  a  special  plea  setting  up  as  a  defense  the  ap- 
pearance of  Trout  at  a  subsequent  hour  on  the  day  on 
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which  default  was  entered  on  the  bond^  his  trial  and  a 
judgment  against  him.  A  demurrer  was  sustained  to 
the  first  and  third  pleas  and  trial  was  had  before  the 
court,  a  jury  being  waived,  on  the  plea  of  mil  tiel 
record. 

The  only  evidence  introduced  was  the  original  bond 
and  the  record  of  the  County  Court  in  the  forfeiture 
proceedings  and  subsequent  trial.  The  record  recites 
*'This  cause  is  called.  Comes  the  people  by  June  C. 
Smith,  Staters  Attorney.  Defendant  nor  either  of  his 
sureties  on  bond  of  recognizance  appearing,  but  makes 
default  which  is  entered  of  record.  Whereupon  the 
defendant  C.  H.  Trout  and  his  sureties  Langenfeld  and 
Anthony  TenEyck  being  three  times  solemnly  called, 
came  not  nor  any  one  for  them,  but  make  default 
herein  which  is  taken  and  entered  of  record  and  recog- 
xiizance  declared  forfeited.  And  now  on  this  day,  to- 
wit,  November  20,  1907,  comes  the  said  C.  H.  Trout 
defendant  herein  and  files  his  motion  to  set  aside  de- 
fault of  bond,  etc.,  which  motion  is  argued  before  the 
court  and  denied  and  the  parties  being  now  present 
in  court  and  by  counsel  and  ready  for  trial  it  is  or- 
dered by  the  court  that  a  jury  be  called.'*  The  record 
then  recites  the  trial,  a  finding  of  guilty  against  the 
defendant  by  the  jury,  with  judgment  against  him  for 
the  amount  and  to  be  paid  in  the  manner  provided  by 
statute,  with  an  order  that  he  give  bond  in  the  penal 
sum  of  $600  or  in  default  thereof  be  committed  to  the 
county  jail. 

Api)ellants  abided  by  their  first  and  third  pleas  and 
here  insist  that  the  court  erred  in  sustaining  the  de- 
murrer to  the  same.  The  first  plea,  which  was  non  est 
factum,  was  not  a  proper  plea,  for  the  reason  that  the 
bond  was  returned  to  and  filed  in  the  County  Court 
and  became  a  record  of  that  court. 

In  Johnson  v.  The  People,  31  111.  469,  it  is  said: 
"This  is  a  scire  facias  upon  a  recognizance  taken  be- 
fore a  justice  of  the  peace  and  duly  certified  to  the 
Circuit  Court  of  Jo  Daviess  county.    When  so  certified 
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it  became  a  record  of  that  court ;  consequently  the  plea 
of  non  est  factum  was  not  a  proper  plea  to  the  action/' 

In  Mooney  v.  The  People,  81  HI.  134,  which  was  a 
scire  facias  upon  a  forfeited  recognizance,  a  plea  of  nvl 
tiel  recognizance  was  interposed.  In  that  case  the 
bond  had  been  taken  and  approved  by  the  sheriff  and 
returned  to  the  Circuit  Court,  and  it  was  gaid  that  the 
returning  of  the  bond  by  the  sheriff  to  the  clerk's  office 
and  the  filing  of  it  in  said  office  thereby  made  it  a 
record  of  the  Circuit  Court,  and  further:  **We  per- 
ceive no  error  in  this  judgment.  It  may  be  observed 
that  the  plea  of  nid  tiel  recognizance  was  not  a  proper 
plea  in  this  action."  The  demurrer  to  the  first  plea 
was  therefore  properly  sustained. 

The  third  plea  admitted  the  arrest  of  Trout,  the  giv- 
ing of  the  bond,  his  release  from  custody,  the  various 
settings  of  the  cause  for  trial  and  the  entry  of  for- 
feiture against  him  and  his  sureties,  but  alleges  as  de- 
fense that  after  the  order  of  forfeiture  was  entered 
and  on  the  same  day,  the  trial  of  said  cause  was  pro- 
ceeded with,  a  jury  impaneled  and  before  the  evi- 
dence was  all  introduced  Trout  appeared  in  court  to 
answer  the  charge  against  him;  that  there  was  a  ver- 
dict of  guilty  against  him  and  judgment  upon  the 
verdict ;  that  he  was  unable  to  give  the  bond  provided 
for  by  the  judgment  of  the  court  and  for  his  failure  so 
to  do  was  committed  to  the  counly  jail,  where  he  was 
confined  at  the  time  the  plea  was  filed. 

We  are  inclined  to  the  opinion  that  there  can  be  only 
one  recovery  under  the  bastardy  act  for  the  cause  set 
out  in  the  complaint  and  that  when  the  defendant  ap- 
pears in  court  and  a  recovery  is  had  against  him  and 
he  submits  to  the  judgment  of  the  court,  either  by  pay- 
ing the  money  or  giving  the  bond  provided  for  by  the 
statute  and  the  order  of  the  court,  or  in  default  of  the 
same  is  committed  to  jail,  that  the  object  of  the  stat- 
ute so  far  as  the  charge  of  bastardy  is  concerned,  has 
been  accomplished;  and  another  judgment  should  not 
be  rendered  against  the  party  accused  and  his  bonds- 
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men  for  an  amount  which  includes,  in  effect,  a  judg- 
ment for  the  same  cause,  for  which  the  former  re- 
covery was  had.  But  damages  may  have  accrued  by 
reason  of  the  failure  of  an  accused  person  to  appear 
as  provided  for  by  his  bond  for  appearance  in  court 
for  which,  in  case  of  forfeiture,  judgment  could  prop- 
erly be  rendered  against  him,  and  such  facts  might 
properly  be  pleaded  notwithstanding  the  judgment  en- 
tered upon  the  original  cause  of  action.  The  pleadings 
here  show  a  technical  default  and  right  of  recovery  of 
nominal  damages  at  least,  and  as  plea  No.  3  was  a  plea 
in  bar  and  not  a  plea  in  mitigation  of  damages  the  de- 
murrer was  properly  sustained. 

It  is  claimed  by  appellant  that  the  bond  and  judg- 
ment of  forfeiture  introduced  in  evidence,  and  which 
constituted  the  only  evidence  in  the  case,  were  insuflS- 
cient  to  justify  the  finding  of  the  court  below  in  favor 
of  appellee  and  did  not  warrant  the  judgment  ren- 
dered against  defendant. 

In  the  case  of  People  v.  Witt,  19  111.  169,  which  was 
an  action  of  debt  on  a  recognizance  taken  in  a  criminal 
prosecution,  where  a  plea  of  nul  tiel  record  was  inter- 
posed, the  plaintiffs  to  maintain  the  issues  on  their 
part  offered  in  evidence  the  recognizance  and  the 
record  of  forfeiture  as  was  done  in  this  case.  It  was 
there  said  by  the  court:  **The  recognizance  of  record 
and  judgment  of  forfeiture  are  competent  and  suflS- 
cient  evidence  under  appropriate  averments  in  scire 
facias,  to  authorize  judgment  of  execution  according 
to  the  form,  force  and  effect  of  the  recognizance ;  and 
in  an  action  of  debt  to  authorize  judgment  for  the 
amount  of  the  recognizance."  And  in  Kepley  v.  The 
People,  123  Dl.  367,  the  same  language  as  that  above 
quoted  is  used  approvingly.  The  procedure  followed 
in  this  case  was  therefore  the  one  approved  by  our 
Supreme  Court. 

It  is  also  insisted  by  appellant  that  the  condition  of 
the  bond,  which  was  to  appear  at  the  next  County 
Court  to  answer  to  the  charge  and  not  depart  the  court 
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without  leave,  did  not  require  Trout  to  be  continually 
in  attendance  on  court  during  the  term  and  was  fully 
satisfied  by  his  actual  appearance  at  the  trial,  which 
took  place  on  the  same  day,  but  after  the  default 
The  provision  that  he  should  appear  at  the  County 
Court  and  not  depart  the  court  without  leave,  to  have 
any  effect  would  seem  to  require  that  defendant  re- 
main in  attendance  on  court  during  the  whole  term, 
unless  excused  from  so  doing  by  the  court,  and  that  is 
the  effect  of  the  holdings  in  CMlton  v.  The  People,  66 
111.  501,  and  Spillman  v.  The  People,  16  111.  App.  224. 

In  the  case  of  People  v.  Ogden,  10  111.  App.  226, 
which  was  an  action  of  debt  on  a  bastardy  bond,  with 
conditions  similar  to  the  one  before  us,  it  was  said: 
'^but  if  the  bond  in  question  is  to  be  regarded  as  a 
recognizance,  then  under  recent  decisions  its  condi- 
tion in  terms  required  Simpson  to  appear  on  the  first 
day  of  the  term  and  from  day  to  day  during  the  term, 
and  from  term  to  term  and  from  day  to  day  of  each 
term,  until  the  final  sentence  or  order  of  the  court  and 
to  answer  the  specified  charge." 

We  find  no  reason  appearing  from  the  record  in  this 
case  why  the  finding  and  judgment  of  the  court  below 
were  not  in  accordance  with  the  facts  and  the  law  ap- 
plicable to  them,  and  they  should  therefore  be  sus- 
tained. 

Aifirmed. 


H.  B.  Heimberger,  AdminiBtrator,  Appellee,  v.  Elliott  Frog  and 
Switch  Company,  Appellant. 

Statute  of  Limitations — when  section  26  relating  to  the  cam' 
mencement  of  action  after  non-suit,  does  not  apply.  Section  25  of 
the  statute  of  Limitations  which  gives  to  the  plaintiff  a  year  after 
non-suit  in  which  to  commence  anew,  does  not  apply  to  suits  oom* 
menced  under  the  Injuries  Act, 
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Action  in  case  for  death  caused  by  alleged  wrongful  act.  Appeal 
from  the  City  Court  of  East  St.  Louis;  the  Hon.  W.  J.  N.  Motebs, 
Jud^e,  presiding.  Heard  in  this  court  at  the  October  term,  1909. 
Reyersed.    Opinion  filed  Noyember  13,  1909. 

Peboy  Wbeneb  and  Wise,  MoNultt  &  Kebfe,  for  ap- 
pellant. 

Webb  &  Webb  and  D.  J.  Suiu:van,  for  appellee. 

Mr.  Justice  Higbbb  delivered  the  opinion  of  the 
court. 

On  May  10,  1905,  Thomas  Durkin,  a  young  man  17 
or  18  years  of  age,  was  employed  in  appellant's  shops 
and  while  he  was  engaged  in  moving  a  heavy  iron  frog, 
certain  parts  of  a  hoist  used  in  that  work  fell  on  and 
killed  him.  On  August  16,  1905,  appellee,  as  adminis- 
trator of  the  estate  of  said  Thomas  Durkin,  deceased, 
brought  suit  under  the  Injuries  Act  for  the  benefit  of 
the  next  of  kin  to  recover  damages  laid  at  $10,000  for 
the  death  of  Durkin,  which  was  alleged  to  have  been 
caused  by  the  negligence  of  appellant.  The  case  was 
continued  from  the  August  to  the  December  term, 
1905,  and  on  January  8,  1906,  appellee  took  a  non-suit. 
On  February  19,  1906,  appellee  commenced  a  second 
suit  and  on  that  day  a  declaration  was  filed  and  sum- 
mons served.  Appellant  filed  a  plea  of  not  guilty  and 
on  March  28,  1906,  the  suit  was  dismissed  by  the  court 
for  failure  of  appellee  to  file  a  bond  for  costs,  in  com- 
pliance with  a  rule  previously  entered  against  him. 
On  April  4, 1906,  a  third  suit  was  commenced  and  this 
suit  was  afterwards  set  for  trial  January  7,  1907,  at 
which  time  appellee  applied  for  a  continuance.  He 
was  allowed  thirty  minutes  to  file  an  aflSdavit,  which  he 
failed  to  do  and  the  suit  being  dismissed  for  want  of 
prosecution,  appellee  on  the  same  day  commenced  this, 
his  fourth  suit,  for  the  same  cause  of  action.  Appel- 
lant filed  a  plea  of  the  general  issue  and  also  a  special 
plea  of  the  Statute  of  Limitations,  alleging  that  the 


Digitized  by 


Google 


320  ApPBIiLATB  COUBTB  OF  ILLINOIS. 

Heimberger,  Admr.,  y.  Elliott  Frog  and  Switch  Ck>.,  161  m.  App.  S18. 

cause  of  action  had  not  accrued  within  one  year  next 
before  the  commenceitient  of  the  suit.  Appellee  filed  a 
similiter  to  the  general  issue  and  a  special  replication 
to  the  plea  of  limitations,  alleging  that  the  action 
ought  not  be  barred  because  he  had  brought  suit  on 
April  4, 1906,  within  one  year  after  the  action  accrued 
to  him  and  that  a  judgment  of  non-suit  was  rendered 
against  him  in  said  suit  on  January  7,  1907,  and  that 
within  one  year  thereafter,  to-wit,  on  the  7th  day  of 
January,  1907,  he  began  this  suit  for  the  same  cause 
of  action.  A  demurrer  was  filed  1i)y  appellant  to  the 
replication  to  the  second  plea,  which  was  overruled 
and  thereupon  appellant  filed  a  rejoinder  to  the  repli- 
cation, setting  out  the  judgment  of  non-suit  entered 
January  8, 1906,  and  alleging  that  the  present  suit  was 
not  commenced  within  one  year  after  the  death  of 
Durkin.  Appellee  demurred  to  the  rejoinder  and  his 
demurrer  was  sustained  by  the  court.  Appellant  ex- 
cepted to  the  ruling  of  the  court  and  elected  to  abide 
by  its  rejoinder.  The  trial  resulted  in  a  verdict  and 
judgment  for  appellee. 

The  pleadings  in  this  case  show  upon  their  face  that 
this  suit  was  not  commenced  within  one  year  after 
the  death  of  Durkin,  but  it  is  claimed  by  appellee  that 
paragraph  25,  chapter  83  of  the  Revised  Statutes 
(Hurd  1905),  authorized  the  commencing  of  this  suit 
after  the  expiration  of  one  year  from  the  time  the 
cause  of  action  accrued,  under  the  circumstances 
shown  by  the  pleadings  to  have  existed.  That  section 
of  the  statute  provides:  **In  any  of  the  actions 
specified  in  any  of  the  sections  of  said  act  *  *  *  if 
the  plaintiff  be  non-suited,  then  if  the  time  limited  for 
bringing  such  action  shall  have  expired  during  the 
pendency  of  such  suit,  the  said  plaintiff,  his  or  her 
heirs,  executors  or  administrators,  as  the  case  shall 
require,  may  commence  a  new  action  within  one  year 
after  such  judgment  reversed  or  given  against  the 
plaintiff,  and  not  after.'*  This  action  was  commenced 
under  section  2  of  the  Injuries  Act  and  was  therefore 
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not  one  of  the  actions  **  specified  in  any  of  the  sections 
of  said  act/^  which  was  the  act  in  regard  to  limita- 
tions. But  notwithstanding  this  fact,  it  is  claimed  by 
appellee  that  said  paragraph  of  the  act  in  regard  to 
limitations  does  apply  to  section  2  of  the  Injuries  Act, 
which  provides  that  actions  brought  under  said  act 
shall  be  commenced  within  one  year  after  the  death 
of  the  person  on  account  of  the  loss  of  whom  the  suit 
was  brought. 

Appellee  places  special  reliance  upon  three  cases  in 
our  courts,  which  he  claims  support  his  views  and  to 
which  we  will  refer.  The  first  is  Wall  v.  C.  &  0.  R.  R. 
Co.,  200  111.  66.  That  was  a  case  under  the  Personal 
Injuries  Act,  where  it  appeared  from  the  declaration 
that  more  than  two  years  had  elapsed  from  the  time 
of  the  injury  to  the  bringing  of  the  suit.  A  general 
demurrer  was  sustained  and  plaintiff  elected  to  stand 
by  the  declaration.  It  was  insisted  by  the  defendant 
that,  as  it  appeared  that  more  than  two  years  had 
elapsed  from  the  time  of  the  injury  to  the  bringing  of 
the  suit,  the  defense  of  the  Statute  of  Limitations 
could  be  made  by  demurrer.  It  is  there  said:  **The 
defendant  cannot  demur  to  a  declaration  even  where 
it  appears  on  its  face  that  the  limitation  prescribed  by 
the  statute  has  expired,  because  the  plaintiff  would 
thus  be  deprived  of  the  opportunity  of  replying  and 
pleading  any  matter  which  would  prevent  the  bar  from 
attaching.  The  defendant  must  plead  the  statute  if  he 
wishes  to  avail  himself  of  it." 

The  above  holding  does  not  affect  the  case  before  us, 
for  the  reason  that  the  defendant  did  in  fact  plead  the 
Statute  of  Limitations  in  this  case,  instead  of  de- 
murring to  the  declaration,  and  such  plea,  together 
with  the  subsequent  replication  and  rejoinder,  fully  set 
out  the  facts  relied  upon  by  both  parties,  on  the  one 
hand  to  assert  the  bar  and  on  the  other  to  prevent  it 
from  attaching. 

Vol.  cLi— ei 
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It  is  further  said  in  said  case:  ''But  it  is  insisted 
that  the  bringing  of  the  action  within  two  years  after 
the  date  of  the  injury  is.  a  condition  precedent,  and  not 
a  limitation.  This  contention  is  not  well  taken.  The 
bringing  of  the  action  within  two  years  may  or  may 
not  be  a  condition  precedent  upon  which  the  plaintiff 
can  recover.  Each  case  must  depend  upon  its  peculiar 
facts  and  the  plaintiff,  as  before  said,  should  be  given 
an  opportunity  to  set  up  those  facts  if  they  form  an 
exception  to  the  statute.^* 

The  case  of  Stephan  v.  L.  S.  &  M.  S.  Ey.  Co.,  106  HI. 
App.  13,  which  is  the  second  of  the  cases  relied  upon 
by  appellee,  simply  reiterates  the  doctrine  laid  down 
in  the  case  last  above  mentioned,  that  the  bringing  of 
the  action  within  two  years  (as  the  law  then  was) 
might  or  might  not  be  a  condition  precedent  upon 
which  the  plaintiff  could  recover,  depending  upon  the 
peculiar  facts  of  the  particular  case.  Neither  the 
pleading  in  this  case,  nor  indeed  the  evidence  on  the 
trial,  shows  any  peculiar  facts  which  it  is  claimed  by 
appellee  would  prevent  the  bar  from  attadiing,  except 
those  facts  relating  to  the  non-suits,  which  it  is  said 
entitled  appellee  to  the  extension  of  time  provided  for 
by  paragraph  25  of  the  Limitations  Act. 

The  case  of  Koch  v.  Sheppard,  223  111.  172,  the  third 
case  relied  upon  by  appellee,  holds,  that  the  non-suits 
referred  to  in  said  paragraph  of  the  Limitations  Act 
as  extending  the  time  within  which  suit  may  be 
brought,  mean  involuntary  non-suits  and  not  volun- 
tary non-suits.  It  is  apparent  therefore  that  the  above 
cases  can  be  of  no  assistance  in  determining  the  ques- 
tions presented  here,  unless  the  provision  of  the  Limi- 
tations Act  above  referred  to,  applies  to  the  section 
of  the  Injuries  Act,  under  which  this  suit  is  brought. 
As  we  have  above  seen,  paragraph  25  of  the  Limita- 
tions Act  only  applies  the  provision  for  the  extension 
of  time  to  '*the  actions  specified  in  any  of  the  sections 
of  said  act.'*  The  Injuries  Act  is  a  special  act  giving 
a  method  of  relief  not  provided  for  in  any  of  the  sec- 
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tions  of  the  Limitations  Act  and  containing  a  special 
provision  of  its  own  fixing  the  time  within  which  suit 
may  be  brought. 

In  L.  S.  &  M.  S.  Ey.  Co.  v.  Dylinski,  67  HI.  App.  114, 
it  is  held,  that  the  words  **  actions  for  damages  for  an 
injury  to  the  person"  as  contained  in  section  14  of  the 
Limitations  Act,  do  not  include  actions  under  the  In- 
juries Act  for  death  '* caused  by  wrongful  act,'^  etc.; 
that  actions  under  the  latter  statute  are  not  for  the  in- 
jury the  person  injured  suffered,  but  for  the  pecuniary 
loss  to  the  widow  and  next  of  kin  resulting  from  the 
death;  and  it  is  said  **it  follows  that  the  provisions  of 
section  25  of  chapter  83  (Limitations  Act)  as  to  'ac- 
tions specified  in  any  of  the  sections  of  that  act,  have 
no  reference  to  actions  given  by  Ch.  70  (Injuries  Act). 
The  death  was  September  26,  1892.  This  suit  was 
commenced  October  29,  1894.  Chapter  70  limited  the 
time  in  which  the  action  might  be  commenced  to  two 
years  after  the  death.  That  time  was  not  extended  by 
a  non-suit  in  a  previous  action.'^  The  doctrine  ad- 
vanced by  the  case  last  mentioned  appears  to  us  to  be 
sound  when  taken  in  connection  with  the  language  of 
the  two  acts  referred  to,  and  we  agree  with  it,  that 
paragraph  25  of  the  Limitations  Act  cannot  properly 
be  held  to  apply  to  suits  conmienced  under  the  Injuries 
Act. 

We  are  therefore  led  to  the  conclusion  that  the  court 
below  erred  in  sustaining  the  demurrer  to  appellant's 
rejoinder  and  that  the  judgment  in  this  case  must  be 

reversed  and  the  cause  remanded. 

•  •  •  •  • 

Since  the  above  opinion  was  filed,  appellee  has  aslved 
for  a  rehearing  as  to  that  portion  of  the  judgment  of 
this  court  wherein  the  cause  is  remanded  to  the  trial 
court  for  further  proceedings.  Appellee  states  that 
there  are  no  facts  which  would  warrant  any  further 
or  other  replication  than  the  one  now  in  the  record  and 
that,  therefore,  the  holding  of  this  court,  that  the 
demurrer  to  appellant's  rejoinder   should  have  been 
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overruled,  in  effect  is  a  final  disposition  of  the  case; 
and  he  requests  that  the  judgment  of  this  court  be 
modified  by  striking  out  that  portion  of  the  same 
which  remands  the  case  to  the  trial  court.  A  rehear- 
ing has  been  granted  and  upon  a  further  consideration 
of  the  cause,  we  are  of  opinion  the  petition  of  appellee 
to  strike  out  the  remanding  order  should  be  granted. 
The  judgment  of  the  court  below  will  therefore  be  re- 
versedy  but  the  cause  will  not  be  remanded. 

ReversecL 


The  Oentleman's  Sriving  Club,  AppeOee,  v.  XTnion  Bisoiiit  Com- 
pany, AppeUant. 

1.  Statute  of  Frauds — wTiat  Batisfies  provisions  requiring  con- 
tract  not  to  he  performed  within  a  year  to  he  in  writing.  In  order 
to  meet  the  requirements  of  the  Statute  of  Frauds,  it  is  not  neces- 
sary that  the  writing  give  all  the  details  of  the  contract 

2.  CoBPOBATioNS — When  question  of  existence  cannot  be  raised. 
The  question  as  to  whether  or  not  the  defendant  is  a  corporation 
cannot  be  first  raised  on  appeal. 

Action  commenced  before  Justice  of  the  peace.  Appeal  from  th« 
City  Court  of  East  St.  Louis;  the  Hon.  Mobtimeb  Miixabd,  Judge, 
presiding.  Heard  in  this  court  at  the  February  term,  1909.  Afflrmed. 
Opinion  filed  November  13,  1909. 

Dan  McGlynn,  for  appellant ;  Jamison  &  Thomas, 
of  counsel. 

John  L.  Flannigbn,  for  appellee. 

Mr.  Presiding  Justice  Hiobeb  delivered  the  opinion 
of  the  court. 

The  Union  Biscuit  Company,  a  Missouri  corpora- 
tion, engaged  in  the  manufacture  of  crackers  and  some 
other  like  products,  being  desirious  of  obtaining  ad- 
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vertising  space  on  the  fence  surrounding  a  park  con- 
trolled by  the  Gentlemen  ^s  Driving  Club  of  East  St. 
Louis,  Dlinois,  executed  the  following  memorandum  in 
writing: 

'*East  St.  Louis,  Ilucnois,  April  30th,  1908. 

I  hereby  enter  into  contract  with  the  Gentlemen's 
Driving  Club  of  East  St.  Louis  for  25  feet  of  advertis- 
ing space  on  fence  at  Priester's  Park,  111.,  at  $2  per 
foot  for  a  period  of  two  years  from  date. 

Union  Biscuit  Company, 
Per  A.  E.  Winkelmeyer,  Pres. 
Total  $50. '^ 

It  is  admitted  thait  it  was  understood  between  the 
parties  that  appellee  was  to  paint  the  sign  upon  the 
fence,  according  to  a  design  to  be  furnished  by  ap- 
pellant. The  sign  was  in  fact  caused  to  be  painted  by 
appellee  upon  the  space  rented  to  appellant  but,  after 
it  was  finished,  some  dispute  arose  as  to  whether  it 
was  properly  ^executed,  according  to  the  design,  and 
some  changes  were  made.  Later,  appellant  having  re- 
fused to  pay  for  the  space  rented,  appellee  brought 
suit  by  attachment  before  a  justice  of  the  peace  and 
recovered  a  judgment  for  the  amount  of  the  contract 
price.  On  appeal  to  the  City  Court  of  East  St.  Louis, 
a  like  judgment  was  rendered  against  appellant. 

Upon  the  facts  as  shown  by  the  record,  appellee  was 
plainly  entitled  to  a  verdict  in  its  favor.  It  is  claimed 
by  appellant,  however,  that  the  contract  was  partly  in 
writing  and  partly  parol  and  must  therefore  be  treated 
as  an  oral  contract ;  that  as  it  was  not  to  be  performed 
within  a  year,  it  was  within  the  Statute  of  Frauds  and 
therefore  void.  To  meet  the  requirements  of  the  Stat- 
ute of  Frauds,  it  is  not  necessary  that  the  writing  give 
all  the  details  of  the  contract.  Frazer  v.  Howe,  106 
111.  563.  We  are  of  opinion  that  the  written  instru- 
ment, introduced  in  evidence,  was  a  sufficient  memo- 
randum of  the  agreement  or  undertaking  to  comply 
with  the  statute. 
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It  is  further  contended  that  the  judgment  should 
not  be  maintained  in  favor  of  appellee,  for  the  reason 
that  '*The  Gentlemen  ^s  Driving  Club'^  is  not  a  cor- 
poration nor  a  partnership,  and  that  it  has  no  legal 
existence.  It  does  not  appear  from  the  record  that 
this  question  was  raised  in  the  court  below,  nor  does 
the  evidence  disclose  that  appellee  is  not  a  corpora- 
tion, except  by  merest  inference.  Under  such  circum- 
stances and  especially  as  appellee's  right  to  recover 
upon  the  merits  of  the  case  is  so  plainly  shown,  appel- 
lant's contention  cannot  be  sustaiued  to  defeat  the 
judgment. 

While  there  are  some  inaccuracies  in  the  instruc- 
tions given  for  appellee,  to  which  appellant  calls  at- 
tention, yet  they  are  not  of  sufficient  importance  to 
warrant  a  reversal  of  this  case. 

The  judgment  of  the  court  below  is  affirmed. 

Affirmed. 


E.  T.  Bainey,  Appellant,  v.  American  Express  Company,  Appellee. 

Appeals  and  ebbobs — when  competency  of  evidence  not  subject  to 
review.  If  evidence  was  admitted  In  the  trial  court  without  ob- 
jection, no  question  on  review  can  be  raised  as  to  its  competency. 

Action  commenced  before  Justice  of  the  peace.  Appeal  from 
the  Circuit  Court  of  Franklin  county;  the  Hon.  J.  R,  Cbeightox. 
Judge,  presiding.  Heard  in  this  court  at  the  February  term,  1909. 
Affirmed.     Opinion  filed  November  13,  1909. 

James  P.  Mooneyham,  for  appellant. 

W.  F.  Spiller,  for  appellee. 

Mr.  Presiding  Justice  Higbee  delivered  the  opinion 
of  the  court. 


Digitized  by 


Google 


Fourth  Distbicjt — 'November,  1909.  327 

Raiaey  v.  American  Express  Co.,  151  111.  App.  326. 

Appellant  brought  suit  against  appellee  before  a 
police  magistrate,  claiming  damages  to  the  amount  of 
$55.01  on  account  of  improper  care  given  to  and  delay 
in  the  delivery  of  six  barrels  of  dressed  poultry, 
shipped  by  express  by  appellant,  to  Chicago.  In  the 
Circuit  Court,  to  which  the  case  was  appealed,  there 
was  a  jury  trial,  resulting  in  a  verdict  in  favor  of  ap- 
pellee, and  a  judgment  against  appellant  for  costs. 

From  the  proofs  it  appeared  that  appellant  was  en- 
gaged in  the  business  of  buying  and  shipping  poultry 
at  Eldorado,  Illinois.  On  the  morning  of  Monday,  No- 
vember 25, 1906,  he  caused  to  be  dressed  a  quantity  of 
ducks,  geese  and  turkeys,  which  on  the  following  day 
were  packed  in  barrels  and  delivered  to  appellee,  at 
about  6  o'clock  p.  m.  It  was  expected  they  would  go 
out  over  the  Big  Four  Bailroad,  which  carried  express 
for  appellee,  upon  a  train  due  to  leave  Eldorado  at 
7 :05  p.  m.  and  arrive  in  Chicago  the  next  day  at  about 
7:30  a.  m.,  so  it  could  go  upon  the. market  of  that  day, 
the  day  before  Thanksgiving,  which  lasted  from  8  a. 
m.  until  12  o'clock  noon.  The  railroad  train  which  was 
to  carry  the  express,  however,  was  late  and  did  not 
leave  Eldorado  until  11:13  p.  m.  and  the  poultry  did 
not  reach  the  consignee  until  2  o'clock  the  next  after- 
noon, and  when  examined  was  found  to  be  heated,  sour 
and  slippery.  Although  the  general  market  was  closed 
for  the  day,  a  sale  of  the  poultry  was  effected,  but  at  a 
somewhat  lower  price  than  it  would  have  brought  had 
it  been  received  on  time  and  in  good  condition. 

The  only  points  relied  upon  by  appellant  to  reverse 
the  judgment,  brought  to  our  attention  by  his  briefs 
and  argument,  are,  that  the  court  erred  in  permitting 
improper  evidence  to  be  admitted  on  the  part  of  ap- 
pellee and  that  the  verdict  was  not  sustained  by  the 
proofs. 

The  evidence  which  appellant  claims  was  improp- 
erly admitted,  was  a  receipt  given  by  the  American 
Express  Company,  appellee,  to  appellant  for  the  ship- 
ment of  the  poultry  in  question.  Appellant  made  no  ob- 
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jection  whatever  to  the  admission  of  this  receipt  when 
it  was  offered  in  evidence  by  appellee,  nor  is  there  any- 
thing in  the  record  to  show  directly  that  he  ever  raised 
the  question  of  its  admissibility  in  the  conrt  below. 
Under  such  circumstances,  he  cannot  here  question 
the  right  of  the  court  below  to  admit  the  receipt. 

Upon  the  evidence  the  principal  insistence  was  that 
the  shipment  of  poultry  became  heated  and  thereby 
damaged  by  being  placed  in  a  steam  heated  car.  There 
is  nothing  in  the  evidence  however  to  show  that  this 
poultry  was  in  fact  placed  in  a  steam  heated  car  and 
appellee  claims  that  the  damaged  condition  of  the 
poultry  was  due  to  the  fact  that  it  was  held  so  long  a 
time  by  appellant  in  Eldorado  before  it. was  shipped. 

While  there  was  some  evidence  in  the  record  tend- 
ing to  show  a  slight  difference  between  the  morning 
and  afternoon  market  on  the  day  in  question  for  prime 
stock,  that  is  poultry  in  good  condition,  the  evidence 
failed  to  show  what  difference,  if  any,  there  was  in  the 
price  brought  by  damaged  stock  in  the  morning  and  in 
the  afternoon. 

The  questions  of  fact  appear  from  the  record  to 
have  been  fairly  submitted  to  the  jury  and  as  there 
was  sufficient  evidence  to  sustain  their  verdict,  it 
should  not  be  disturbed. 

The  judgmjnt  of  the  court  below  will  be  affirmed. 

Afflrmed. 


William  J.  Beichert  et  al.,  Plaintiffs  in  Error,  v.  Missouri  A 
Illinois  Coal  Company,  Defendant  in  Eiror. 

Landlobd  and  tenant — v>hen  relation  not  established.  Held,  that 
the  trial  court  was  Justified  In  holding  that  the  proof  failed  to  show 
the  relation  of  landlord  and  tenant  existed  between  the  parties  to 
this  suit  at  the  time  the  action  was  commenced  and  that  therefore 
no  recovery  could  be  had. 
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Forcible  detainer.  Error  to  the  Circuit  Court  of  St  Clair  county; 
the  Hon.  Chablss  T.  Moobk,  Judge,  presiding.  Heard  in  this  court 
at  the  February  term,  1909.  Affirmed.  Opinion  filed  November  13, 
1909. 

DnsL  &  Pfikgstbn,  L.  D.  Tubneb  and  L.  D.  Turnee, 
Jr.,  for  plaintiffs  in  error. 

L.  P.  Cbigleb,  J.  R.  McMuEDo  and  N.  C.  Lykla,  for 
defendant  in  error. 


Mk.  Pkbsidinq  Justice  Higbee  delivered  the  opinion 
of  the  court. 

This  was  a  suit  in  forcible  detainer,  brought  by 
plaintiffs  in  error  to  recover  from  defendant  in  error 
the  possession  of  the  coal  under  certain  premises,  in 
St.  Clair  county,  Illinois,  which  it  was  alleged  defend- 
ant in  error  was  unlawfully  withholding  from  plain- 
tiffs in  error.  The  cause  was  instituted  before  a  jus- 
tice of  the  peace,  and  on  appeal  to  the  Circuit  Court 
was  tried  without  a  jury. 

Plaintiffs  in  error  offered  in  evidence  the  declara- 
tion and  judgment  in  a  certain  cause,  brought  to  the 
September  term,  1903,  of  the  St.  Clair  Circuit  Court, 
which  were  admitted  in  evidence,  subject  to  the  objec- 
tion of  defendant  in  error. 

The  declaration  was  in  the  name  of  William  J. 
Beichert,  as  plaintiff,  and  the  defendant  in  error  here, 
as  defendant,  and  alleged  that  for  certain  rents, 
Joseph  Beichert,  leased  to  Crittenden  McKinley  and 
William  S.  Scott,  their  heirs,  administrators,  execu- 
tors and  assigns,  the  right  to  take  the  coal  under  cer- 
tain lands,  the  same  being  the  premises  in  controversy 
in  this  suit;  that  the  defendant  therein  became  the 
successor  by  proper  assignment  of  said  lease  to  the 
right  of  said  McKinley  and  Scott;  that  Joseph 
Beichert  was  deceased  and  that  the  plaintiff  was  his 
successor  as  heir  and  by  proper  assignment  of  the  par- 
ties interested  in  the  lease;  that  the  defendant  had 
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mined  twenty-four  million  bushels  of  coal,  amounting 
in  the  aggregate  to  the  value  of  $30,000,  for  which  it 
had  not  paid,  to  the  damage  of  plaintiff  of  $15,000  for 
rent  and  royalty,  a  copy  of  the  lease  being  attached  to 
the  declaration.  An  amended  declaration  was  also  ad- 
mitted in  evidence,  subject  to  the  objection  of  the  de- 
fendant, which  was  the  same  as  the  original  declara- 
tion, except  that  Charles  Becker  was  joined  as  plain- 
tiff with  William  J.  Eeichert,  and  it  was  stated  that 
those  two  were  appointed  by  the  heirs  of  Joseph 
Eeichert  as  successors  in  trust,  to  perform  the  duties 
set  out  in  an  instrument  in  writing,  therein  described, 
wherein  certain  persons,  since  deceased,  had  been  ap- 
pointed trustees  by  the  heirs  at  law  of  Joseph  Beichert, 
deceased,  to  collect  the  rent  and  royalties  named  in 
said  lease.  An  additional  count  was  subsequently  filed 
stating  that  since  the  year  1897,  the  defendant  in  error 
had  mined  the  coal  in  an  improper  manner  and  had 
failed  to  make  the  mine  produce  what  ought  to  have 
been  produced. 

Plaintiff  in  error  also  introduced  a  judgment  in  said 
cause  iQ  favor  of  the  said  William  J.  Reichert  for 
$1500,  from  which  judgment  an  appeal  was  prayed  to 
this  court.  They  next  introduced  a  notice  from  plain- 
tiffs in  error,  demanding  the  payment  of  rent  and  stat- 
ing that  unless  same  was  made  by  July  1,  1908,  the 
lease  of  the  premises  in  question  would  be  terminated, 
and  made  proof  of  the  service  of  said  notice.  Proof 
was  also  made  that  the  sum  of  $1441.34  was  still  due 
and  unpaid  upon  said  judgment.  This  was  all  the  evi- 
dence introduced  by  plaintiffs  in  error  or  in  the  case, 
as  defendant  in  error  introduced  none  on  its  behalf. 
The  court  below  found  the  issues  for  the  defendant 
and  entered  judgment  against  the  plaintiffs  for  costs. 
No  propositions  of  law  were  presented  to  the  court 
and  the  question  presented  to  us  by  counsel  is,  did  the 
evidence  introduced  show  proof  of  the  existence  of  the 
relation  of  landlord  and  tenant  between  plaintiffs  in 
error  and  defendant  in  error.    Even  if  it  could  be  con 
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ceded  that  the  proceedings,  files  and  records  in  the 
former  case,  which  were  introduced  in  evidence 
here,  showed  the  relation  of  landlord  and  tenant  ex- 
isted between  the  parties  to  that  suit,  yet  defendant  in 
error  insists  that  it  does  not  appear  from  the  proofs 
that  the  parties  in  that  suit  were  the  same  as  the  par- 
ties to  this. 

The  proofs  show  that  suit  was  brought  in  the  name 
of  William  J.  Eeichert,  that  afterwards  the  name  of 
Charles  Becker  was  added  but  that  the  judgment  was 
in  favor  of  said  William  J.  Eeichert  alone.  It  is  said 
by  counsel  for  plaintiffs  in  error  that  this  judgment 
was  corrected  and  modified  in  this  court,  to  which  that 
case  was  appealed,  so  as  to  appear  to  have  been 
granted  in  favor  of  William  J.  Eeichert  and  Charles 
Becker  (M.  &  I.  Coal  Co.  v.  Eeichert  et  al.,  133  111.  App. 
123).  But  that  judgment  as  modified  was  not  intro- 
duced in  evidence,  plaintiffs  in  error  contenting  them- 
selves with  introducing  the  judgment  in  the  court  be- 
low, alone.  Even  if  that  judgment  as  modified  had 
been  introduced  in  evidence,  however,  and  was  be- 
fore us,  it  is  only  claimed  that  it  would  show  a  judg- 
ment in  favor  of  William  J.  Eeichert  and  Charles 
Becker  and  not  in  favor  of  William  J.  Eeichert  and 
Charles  Becker,  trustees,  who  are  the  parties  plaintiff 
in  this  suit.  The  court  below  was  therefore  justified  in 
holding  that  the  proof  failed  to  show  that  the  relation 
of  landlord  and  tenant  existed  between  the  parties  to 
this  suit  at  the  time  the  action  was  commenced. 

Another  fatal  objection  to  the  right  of  the  plaintiffs 
in  error  to  recover  is  that  the  proofs  also  failed  to 
show  that  defendant  in  error  was  in  possession  of  the 
premises  in  question  at  the  time  of  the  commencement 
of  the  suit.  The  judgment  of  the  court  below  is  there- 
fore affirmed, 

AiJirmed. 
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John  XT.  Hetzgeri  AppeOeei  v.  Highland  Brewing  Companji  Ap- 
pellant. 

CoNTBiLCTS — wTuLt  tiot  Varying  6y  parol.  The  rule  which  precludes 
the  varying  of  a  written  contract  by  parol  is  not  violated  if  a 
separate  independent  oral  contract  is  established. 

Assumpsit.  Appeal  from  the  Circuit  Court  of  Fayette  county; 
the  Hon.  Samxtel  Ll  Dwioht,  Judge,  presiding.  Heard  in  this  court 
at  the  February  term,  1909.  Affirmed.  Opinion  filed  November  13, 
1909. 

John  A.  Bingham,  for  appellant. 
Albert  &  Matheny,  for  appellee. 

Mb.  Pbesidikg  Justice  Higbee  delivered  the  opinion 
of  the  court. 

Appellee  owned  a  store  and  hotel  building  in  Van- 
dalia,  Illinois.  On  the  ground  floor  were  three  large 
rooms,  the  first  being  subdivided  into  an  office,  dining 
room  and  kitchen  and  the  other  two  rented  for  store 
rooms.  On  January  22,  1904,  he  made  a  five  year 
written  lease  to  appellant  of  the  middle  room,  on  the 
ground  floor  at  a  rental  of  $40  a  month.  The  lease 
contained  the  following,  among  other  provisions : 

**The  said  first  party  (appellee)  is  to  furnish  neces- 
sary electric  light  fixtures  in  and  for  said  room  and 
to  furnish  necessary  radiators  in  said  room,  to  heat 
the  same  •  •  •  and  the  said  second  party  (appel- 
lant) agrees  to  furnish  the  light  and  water  and  heat, 
or  steam  for  heat,  to  be  used  in  said  room.** 

At  the  time  or  shortly  before  the  written  lease  was 
signed  by  the  parties,  appellee  claims  that  he  made  a 
contract  with  the  secretary  of  appellant,  with  whom 
the  negotiations  for  the  leasing  were  also  conducted, 
to  furnish  heat  for  the  room.  It  was  agreed  that  a 
reasonable  price  should  be  paid,  but  the  exact  amount 
was  not  determined  upon.    The  building  was  arranged 
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for  steam  heating,  the  heating  plant  being  under  the 
room  leased  to  appellant  and  three  steam  pipes  used 
in  heating  the  hotel  rooms  above,  as  well  as  the  flue, 
running  up  through  the  room.  Appellee  also  put  radia- 
tors in  the  room,  connecting  them  with  the  steam 
pipes.  It  was  arranged  by  him,  that  the  person  who 
ran  the  hotel  should  operate  the  heating  plant  for  the 
entire  building.  Appellant  took  possession  of  the 
rooms  and  sublet  them  to  Janett  Brothers  for  saloon 
purposes.  For  the  first  two  winters  the  Janetts  set- 
led  for  the  heat  with  the  two  landlords,  who  suc- 
cessively ran  the  hotel,  paying  for  one-third  of  the 
coal  used.  The  third  year,  still  another  party,  Suhren, 
took  charge  of  the  hotel.  Some  diflSculty  arose  be- 
tween him  and  the  Janetts,  which  resulted  in  his  clos- 
ing the  door  between  the  hotel  and  the  saloon  and  in  a 
notice  from  them,  that  they  did  not  want  the  heat  any 
longer.  For  the  next  two  winters,  neither  appellee 
nor  the  tenants  in  charge  of  the  hotel,  received  any- 
thing for  heating  the  room  from  appellant  or  its 
tenants. 

It  is  claimed  by  appellee,  that  the  room  received 
suflBicient  heat  to  keep  it  comfortable  from  the  steam 
pipes  and  flue  running  through  it,  and  there  was  also 
some  proof  tending  to  show  that  the  radiators  were  at 
times  in  use  or  at  least  thoroughly  heated  by  the 
steam.  At  any  rate  the  room  was  heated  to  such  an 
extent  in  the  way  mentioned,  that  no  other  means  of 
heating  it  were  put  in  or  used.  Appellee  agreed  with 
the  landlord  of  the  hotel  that  if  the  saloon  men  did  not 
pay  the  heat,  he  would  deduct  it  from  the  rent  of  the 
hotel,  which  he  did.  In  June,  1907,  the  Janetts  hav- 
ing sold  out,  and  they  and  appellant  having  refused 
to  pay  for  the  heat  of  the  room  for  the  two  preceding 
winters,  this  suit  was  brought,  which  resulted  in  a 
judgment  in  favor  of  appellee  for  $60. 

Appellant  insists  that  this  suit  was  based  upon  a 
lease  in  writing  and  under  seal;  that  appellee  could 
not  properly  introduce  oral  evidence  to  prove  any  ar- 
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rangement  concerning  payment  to  be  made  for  the 
heat  before  the  signing  of  the  lease,  and  that  the  court 
erred  in  admitting  such  evidence. 

It  is  an  accepted  rule  of  law  that  parol  evidence  can- 
not be  heard  to  vary  or  contradict  the  terms  of  a  writ- 
ten contract  and  it  is  equally  well  settled  that  "Where 
parties  reduce  their  contract  to  writing,  the  law  pre- 
sumes that  the  whole  terms  and  conditions  of  the  agree- 
ment are  fully  incorporated  in  and  become  a  part  of 
the  written  instrument.**  Conwell  v.  S.  &  N.  W.  R.  R 
Co.,  81  111.  232. 

But  these  rules  apply  only  to  such  matters  as  prop- 
erly come  within  the  scope  of  the  written  instrument. 
In  this  instrument  provision  was  made,  by  which  ap- 
pellee should  furnish  the  necessary  radiators  to  heat 
the  room  and  appellant  should  furnish  the  heat  or 
steam  for  heat,  to  be  used  in  the  room.  No  provision 
was  made  as  to  how  or  from  whom  appellant  was  to 
obtain  this  heat  or  steam  for  heat,  and  it  was  at 
liberty  to  contract  with  whomsoever  it  desired  in  that 
regard.  While  it  could  have  contracted  with  another 
person  to  furnish  the  heat  it  elected  to  contract  with 
appellee  for  the  same,  but  when  it  did  so,  such  con- 
tract was  an  independent  contract  and  no  more  con- 
nected with  the  written  contract,  than  if  it  had  made 
the  agreement  with  a  third  party.  Appellee,  there- 
fore, had  a  right  to  introduce  oral  evidence  concerning 
the  terms  of  this  independent  contract,  and  the  court 
did  not  err  in  refusing  to  exclude  it. 

While  the  case  was  rather  a  close  one  upon  the  facts, 
yet,  as  there  was  evidence  tending  to  show  that  the 
contract  for  furnishing  heat  was  made,  as  claimed  by 
appellee,  that  appellant's  tenants  had  the  use  of  the 
heat  for  the  two  seasons  for  which  they  refused  to 
pay,  and  as  the  amount  found  by  the  jury  was  a  rea- 
sonable one,  we  are  not  at  liberty,  if  we  were  so  dis- 
posed, to  disturb  their  verdict. 

Appellant  claims  that  the  first  instruction  given  for 
appellee  was  erroneous  **  because  it  assumes  appellee 
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furnished  the  steam  for  heat  and  that  Yarborough  (his 
tenant)  was  appellee ^s  agent  therefor.'^  An  inspec- 
tion of  the  instruction  shows  that  it  does  not  assume 
that  appellee  furnished  the  steam  for  the  heat.  Yar- 
borough's  name  was  not  mentioned  in  the  instruction, 
but  one  of  the  questions  submitted  to  the  jury  was 
**  whether  plaintiff  or  his  agents  did  furnish  the  heat 
to  keep  the  room  warm."  The  evidence  in  the  case 
plainly  showed  that  appellee  made  arrangements  with 
the  tenants  of  his  hotel  to  furnish  the  heat,  and  as  they 
were  agents  for  that  purpose,  the  instruction  was  not 
subject  to  the  objection  made. 

Appellant  complains  that  instructions  7,  8  and  9  of- 
fered by  it,  which  told  the  jury  they  should  find  for 
the  defendant,  unless  they  found  from  a  preponder- 
ance of  the  evidence  that  the  defendant  promised  to' 
pay  for  the  heat,  were  modified  by  the  court,  by  adding 
the  words  ''or  accepted  and  used  the  heat/'  We  are 
of  opinion  that  the  modification  was,  under  the  circum- 
stances shown  to  exist  in  this  case,  entirely  proper  and 
that  appellant  could  not  avoid  the  payment  of  the 
debt,  if  it  or  its  tenant  accepted  and  used  the  heat  in 
question. 

The  complaint  that  the  court  erred  in  refusing  to 
give  certain  instructions,  offered  by  appellant,  is 
without  substantial  merit  in  our  view  of  the  case  as 
above  expressed. 

The  judgment  of  the  Circuit  Court  is  aflBrmed. 

AiJirmed. 


Albert  Crisfleld,  AppeDee,  v.  Hew  Staimtoii  Coal  Company,  Ap- 
pellant 

Master  and  Sebyaxt — when  defense  of  felloto-servants  will  not 
bar  recovery.  Held,  under  the  evidence  in  this  case,  that  the  de- 
fense of  fellow-servants  would  not  operate  to  defeat  a  recovery. 
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Action  in  case  for  personal  injuries.  Appeal  from  the  Circuit 
Court  of  Madison  county;  the  Hon.  R.  D.  W.  Holdeb,  Judge,  pre- 
siding. Heard  in  this  court  at  the  February  term,  1909.  Affirmed. 
Opinion  filed  November  13,  1909. 

Wise,  McNulty  &  Keefe,  for  appellant. 
C.  H.  Burton,  for  appellee. 

Mr.  Presiding  Justice  Higbee  delivered  the  opinion 
of  the  court. 

Appellee  brought  suit  to  recover  damages  for  severe 
personal  injuries,  received  by  him  while  in  the  employ 
of  appellant  in  its  mine. 

There  were  two  counts  in  the  declaration,  the  first 
charging  that  appellee  was  employed  to  run  an  elec- 
tric motor  in  appellant 's  mine,  hauling  cars  along  cer- 
tain tracks  therein;  that  appellant  carelessly  and  negli- 
gently permitted  a  certain  vicious  mule  to  be  loose  in 
the  mine ;  that  while  appellee  with  due  care  for  his  own 
safety,  was  driving  and  operating  said  motor,  said 
vicious  mule  ran  down  the  entry  towards  appellee, 
jumped  into  the  motor  and  injured  him.  The  second, 
that  appellant  knew,  or  by  the  exercise  of  due  diligence 
could  have  known  the  mule  to  be  vicious  and  dangerous 
to  the  men  employed  in  the  mine,  when  it  was  loose 
therein;  that  the  mule  was  loose  without  the  knowl- 
edge or  fault  of  appellee  and  came  running  down  the 
entry  and  viciously  jumped  into  the  motor  and  in- 
jured appellee. 

There  was  a  plea  of  not  guilty  and  the  trial  resulted 
in  a  verdict  and  judgment  in  favor  of  appellee  for 
$5000. 

Appellant  complains  that  the  verdict  is  against  the 
weight  of  the  evidence,  also  that  the  trial  court  erred 
in  its  rulings  in  regard  to  the  evidence  and  in  instruct- 
ing the  jury. 

The  proofs  show  that  on  October  19,  1907,  appellee 
was  employed  in  appellant's  mine,  it  being  his  duty  to 
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run  an  electric  motor,  engaged  in  hauling  coal  cars. 
The  motor  was  propelled  by  an  electric  current,  car- 
ried on  a  wire  running  along  the  entry  near  the  track. 
Cars  were  hauled  by  mules  from  the  different  rooms, 
where  the  coal  was  mined,  to  partings  or  sidetracks, 
and  it  was  appellee's  business  to  get  these  loaded  cars 
at  the  several  partings,  haul  them  by  the  motor  to  the 
bottom  of  the  shaft  and  return  empty  cars  to  the  part- 
ings where  they  would  be  taken  back  to  the  working 
places  by  the  mules.  The  mules  in  the  mines  were 
driven  without  lines,  although  there  were  lines  on  the 
harness,  and  they  were  taught  to  stand  and  wait  at  the 
partings  for  miners  to  start  them.  Among  others 
there  was  a  grey  mule,  called  Kaleigh,  which  when 
loose  would  run  and  kick  and  run  over  any  one  in  his 
way.  One  witness  testified  that  if  the  mule  saw  the 
cable  when  he  was  loose,  he  would  be  just  crazy  and 
run  out  towards  the  bottom  and  kick  and  men  had  to 
get  out  of  his  way  many  times.  He  got  away  from  his 
driver  on  more  than  one  occasion  and  when  loose 
would  not  let  the  driver  catch  him.  Thomas  Moss,  the 
mine  manager  of  appellant,  was  notified  that  the  mule 
was  dangerous  and  warned  that  it  would  injure  some 
one  if  permitted  to  be  loose  in  the  mine.  This  notice 
was  given  to  Moss  by  several  miners  and  by  appellee 
himself,  a  week  or  so  before  the  injury.  On  the  morn- 
ing of  the  day  named,  the  boss  driver  told  Ramsey, 
another  driver,  to  take  Raleigh  and  another  mule, 
named  Brigham,  to  the  third  south  entry.  Ramsey, 
who  had  never  handled  Raleigh  before,  started  the 
mules,  walking  along  behind  them.  Shortly  after  he 
started  the  mules  began  to  run,  and  the  lines  being 
tied  up  on  the  harness,  he  had  no  means  of  stopping 
them.  He  soon  lost  track  of  them  and  not  finding 
them  in  several  entries  where  he  went,  returned  to  his 
own  work.  The  mules  left  to  themselves,  went  to  a 
parting  on  the  north  side  of  the  mine,  called  the  first 
north  parting,  and  were  standing  there,  when  another 
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driver,  Bertinola,  came  up  with  a  load.  As  he  got  near 
he  shouted  to  the  mule  he  was  driving,  which  had  the 
effect  of  starting  Raleigh  and  his  companion.  They 
started  down  the  entry  and  one  of  them  coming  in  con- 
tact with  the  trolley  wire,  they  commenced  to  run.  As 
appellee  was  turning  from  the  main  east  into  the  first 
north  entry,  riding  on  the  front  end  of  the  motor, 
which  was  barely  moving  and  was  equipped  with  an 
electric  headlight,  throwing  a  light  twenty-five  feet  in 
advance,  the  mule  Raleigh  coming  down  the  entry  at  a 
rapid  gait,  jumped  on  the  motor,  which  was  only  some 
two  feet  high,  striking  appellee  with  his  front  feet,  and 
as  it  appeared,  fell  upon  him.  Appellee's  skull  was 
fractured  and  he  was  in  other  respects  most  painfully 
injured.  He  was  unconscious  for  several  weeks,  spent 
a  large  amount  of  money  for  physicians'  services  and 
is  permanently  injured  in  a  number  of  ways. 

Appellant  insists  that  the  proximate  causes  of  the 
injury  were  the  acts  of  the  driver  Ramsey  in  per- 
mitting the  mule  Raleigh  to  get  away  from  him  and 
go  to  the  wrong  parting,  and  of  the  driver  Bertinola 
in  negligently  driving  the  mule  away  from  the  parting 
and  making  no  attempt  to  stop  him ;  and  that  the  two 
drivers  were  fellow-servants  of  appellee.  Even  if  it 
were  admitted  that  the  acts  of  the  two  drivers  were 
negligent  and  contributed  to  bring  about  the  injury, 
which  is  contested  by  appellee,  such  acts  could  not  af- 
fect appellee's  right  of  recovery  in  this  action.  The 
injury  could  not  have  occurred  had  not  appellant  per- 
mitted the  dangerous  mule  Raleigh  to  remain  in  its 
mine.  The  vicious  habits  and  dangerous  character  of 
the  animal  were  known  to  appellant  and  the  mine  man- 
ager warned  that  if  permitted  to  remain  he  would  in- 
jure some  one,  but  in  spite  of  warnings  the  mule  was 
not  only  permitted  to  remain  in  the  mine  but  no  steps 
Vv  ore  taken  to  secure  him  by  the  use  of  lines  or  other- 
wise, so  that  he  could  not  break  away  from  his  driver. 
It  was  a  natural  and  likely  consequence  of  the  reten- 
tion of  the  mule  in  the  mine  without  providing  means 
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to  control  him  that  some  person  would  be  injured.  The 
fact,  if  it  were  shown  to  be  a  fact,  that  the  negligence 
of  fellow-servants  contributed  with  that  of  the  appel- 
lant to  causing  the  injury,  should  not  prevent  a  re- 
covery if  appellee  was  otherwise  entitled  thereto. 
Klofski  v.  E.  R.  Supply  Co.,  235  111.  146;  Kennedy  v. 
Swift  &  Co.,  234  id.  606;  Pullman  Palace  Car  Co.  v. 
Laack,  143  id.  242.  It  follows  from  what  we  have  said, 
that  in  our  opinion  the  facts  elicited  upon  the  trial 
of  the  case,  warranted  a  verdict  in  favor  of  appellee. 

It  is  objected  by  appellant  that  the  court 
permitted  appellee  to  prove  the  mine  manager 
was  notified  of  what  the  mule  was  accustomed 
to  do  when  loose  in  the  mine,  on  the  ground 
that  the  questions  did  not  cover  the  conditions  sur- 
rounding the  accident,  and  that  it  would  be  immaterial 
as  to  what  the  mule  might  have  done  at  other  times, 
unless  the  conditions  were  similar  to  those  surround- 
ing the  occasion  in  question.  This  objection  is  not 
well  taken,  as  it  was  proper  to  prove  under  the  decla- 
ration the  general  vicious  and  dangerous  character  of 
the  mule,  when  loos.e  in  the  mine,  and  that  appellant's 
manager  had  been  notified  of  the  same,  as  tending  to 
show  that  appellant  was  guilty  of  negligence  in  retain- 
ing the  mule  in  the  mine. 

Complaint  is  also  made  by  appellant  that  it  was  not 
permitted  to  show  that  one  of  its  own  witnesses  had 
made  a  statement  out  of  court  which  differed  from 
that  made  by  him  in  court,  concerning  the  question 
whether  one  of  the  mules  started  by  Bertinola  came 
in  contact  with  the  live  wire,  the  court  holding  that 
it  could  not  be  permitted  to  impeach  its  own  witness. 
The  fact  to  which  the  interrogatory  was  directed,  was 
not  of  great  importance,  the  matter  was  to  a  large  ex- 
tent within  the  discretion  of  the  court  and  appellant 
made  proof  by  another  witness,  which  is  not  contested, 
that  one  of  the  mules  hit  the  live  wire. 

Appellant's  refused  instruction  No.  11  is  based  upon 
the  theory  that  there  was  evidence  tending  to  show 
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that,  while  the  mule  in  question  was  standing  at  a 
parting,  a  driver  came  along  and  without  any  right 
and  outside  of  his  employment,  hit  the  mule  and  caused 
it  to  swerve  and  come  in  contact  with  an  electric  motor, 
whereby  the  mule  was  frightened  and  started  to  run 
away,  when  in  fact  there  was  no  evidence  tending  to 
prove  that  any  driver  hit  either  the  mule  Raleigh  or 
his  companion,  while  they  were  standing  at  the  part- 
ing. The  other  instructions  refused  for  appellant,  ap- 
pear to  us  to  be  equally  subject  to  criticism.  Ap- 
pellee through  no  fault  of  his  received  painful  and 
permanent  injuries  in  appellant's  mine.  The  damages 
recovered  are  not  claimed  by  appellant  to  be  excessive. 
There  was  ample  evidence  to  sustain  the  charges  of  the 
declaration  and  the  trial  was  free  from  any  substan- 
tial error.  Under  such  conditions  the  judgment  of  the 
court  below  should  and  will  be  affirmed. 

Affirfned. 


Uary  licli,  Appellant,  v.  Tohn  Werling,  Ezecntor,  Appellee. 

1.  Wnxfl — how  construed.  While  It  is  true  that  a  testator  is 
presumed  to  use  the  words  In  which  he  expresses  himself  in  their 
strict  and  primary  acceptation  and  ordinary  sense,  yet  it  is  also 
true  that  in  ascertaining  the  intention  of  the  testator  eftect  must 
be  given  to  all  the  language  used,  if  it  can  be  done,  and  Ukewise 
the  court  will  look  at  the  state  of  the  property  devised  in  endeavor- 
ing to  ascertain  from  the  language  used  the  testator's  Intention. 

2.  Wills — ^^money**  and  "cash  money'*  construed,  Tbe  word 
"money"  as  used  in  a  will  in  reference  to  the  residue  of  the  per- 
sonal property  after  the  payment  of  legacies  and  debts,  has  often 
been  held  to  include  promissory  notes.  Held,  in  this  case,  that  the 
words  "cash  money"  included  money  loaned  and  evidenced  by  notes 
and  mortgages. 

Objections  to  executor's  report.  Appeal  from  the  Circuit  Court  of 
Monroe  county;  the  Hon.  B.  R.  Burbouqhs,  Judge,  presiding.  Heard 
In  this  court  at  the  February  term,  1909.  Affirmed.  Opinion  filed 
November  13,  1909. 
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Chables  Morrison,  Joshua  Wilson  and  Wm.  E. 
Ebd,  for  appellant. 

Joseph  W.  Riokebt,  for  appellee. 

Mr.  Presiding  Justice  Higbee  delivered  the  opinion 
of  the  court. 

This  appeal  is  prosecuted  from  an  order  of  the  Cir- 
cuit Court  of  Monroe  county,  overruling  exceptions  to 
the  final  report  of  appellee,  as  executor  of  the  last  will 
and  testament  of  Catherine  Spellmeier,  deceased,  the 
cause  having  been  heard  in  that  court  on  appeal  from 
the  County  Court. 

The  following  facts  are  disclosed  by  the  record: 
Catherine  Spellmeier,  an  aged  German,  and  mother  of 
the  parties  directly  interested  in  this  suit,  died  at  her 
home  in  Monroe  county,  August  1,  1906,  leaving  a  last 
will  and  testament,  by  which  she  appointed  John  Wer- 
ling executor.  The  will  was  duly  probated  and  ap- 
pellee qualified  and  acted  as  executor.  At  the  time  of 
her  death,  the  testatrix  owned  a  small  amount  of 
household  goods  and  a  cider-press,  worth  in  all  prob- 
ably about  $35,  had  $40  in  cash,  and  money  loaned  to 
the  amount  of  $3590.74,  represented  by  promissory 
notes  and  nearly  all  secured  by  mortgages.  Her  will 
which  bears  date  January  17,  1902,  after  directing  the 
payment  of  her  just  debts  and  funeral  expenses,  pro- 
vided: 

"Second,  I  give  to  my  daughter  Mary  Werling,  all 
my  real  estate,  also  all  other  personal  property  except 
cash  money,  which  shall  be  divided  as  follows : 

**  Third.  I  give  to  my  daughter  Katie  Mueller,  nee 
Werling,  three  hundred  dollars. 

**  Fourth.  I  give  to  my  granddaughter  Louisa 
Stumpf,  nee  Blittersdorph,  three  hundred  dollars. 

**  Fifth.  I  give  to  my  granddaughter  Mary  Wall- 
haus  fifty  dollars. 

**  Sixth.    I  give  to  my  church  fifty  dollars. 
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'*  After  the  above  amounts  is  paid  all  the  rest  of  my 
cash  money  shall  be  equally  divided  between  my  son 
John  Werling  and  my  son  Fred  W.  Werling  and  my 
daughter  Mary  Werling  and  my  daughter  Christina 
Bickelhaupt,  nee  Werling,  each  one  to  receive  share 
and  share  alike. '^ 

The  Mary  Werling  named  in  the  will  is  now  Mary 
Lich,  the  appellant  herein.  After  the  death  of  the  tes- 
tatrix, appellant  filed  a  claim  against  the  estate  for 
$1508.48,  a  portion  of  which  was  for  money  furnished 
for  repair  work  on  the  home  place,  but  by  far  the 
larger  part  for  services  rendered  the  testatrix  while 
appellant  was  keeping  house  for  her.  A  controversy 
arose  between  appellant  on  the  one  hand  and  the 
others  interested  in  the  estate  on  the  other,  concern- 
ing the  amount  to  be  allowed  appellant  upon  her  claim 
and  the  amount  she  was  entitled  to  receive  under  the 
will.  On  December  8,  1906,  several  months  after  the 
death  of  the  testatrix,  appellant  with  her  counsel,  Mr. 
Wilson,  and  the  other  parties  interested  in  the  estate 
with  their  counsel,  Mr.  Eickert,  met  at  the  oflSce  of  the 
latter,  where  the  differences  between  the  parties  were 
discussed.  As  a  result  of  the  meeting,  appellant's  claim 
was  settled  for  the  sum  of  $683.23,  $500  of  which  was 
for  services  rendered  by  her  to  the  testatrix  and 
$183.23  for  the  repair  work.  At  the  same  time  the 
executor  paid  all  the  special  legacies  provided  for  in 
the  will,  amounting  to  $700,  and  out  of  the  balance  of 
the  fund  on  hand,  paid  the  sum  of  $400  each  to  the 
four  residuary  legatees  named  in  the  will,  including 
appellant. 

It  is  claimed  by  appellee  that  at  the  time  of  the  said 
meeting,  a  full  settlement  was  made  between  appellant 
and.  the  other  parties  in  interest,  by  which,  after  the 
payment  of  all  claims  against  the  estate,  including 
hers,  the  special  legacies  and  the  costs  of  administra- 
tion, the  balance  of  the  estate  represented  by  the 
money  loaned  was  to  be  divided  equally  among  the 
four  residuary  legatees.    On  the  other  hand  appellant 
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claims  that  only  her  claim  against  the  estate  for  ser- 
vices rendered  the  testatrix  and  repairs  to  the  home 
place  were  settled,  but  that  no  settlement  was  made  or 
agreement  arrived  at  as  to  the  amount  she  was  to  re- 
ceive from  the  estate  under  the  will.  On  the  same  day- 
appellant  gave  three  written  receipts  to  appellee,  as 
executor,  one  for  **all  the  personal  property,  except 
cash  money,  left  to  me  by  the  second  clause  of  last  will 
of  my  mother  Catherine  Spellmeier,  deceased,*'  an- 
other for  $683.23  in  full  of  her  claim  and  still  another 
for  $400  *'for  part  payment  of  my  heirship  under  last 
will  of  my  mother,  Catherine  Spellmeier,  deceased.*' 
She  also  appears  to  have  known  of  the  fact  that  the 
executor  on  the  same  day  paid  the  special  legacies  pro- 
vided for  by  the  will  and  that  he  paid  the  sum  of  $400 
to  each  of  the  other  three  residuary  legatees,  for 
which  each  of  them  gave  a  receipt  very  similar  in 
terms  to  that  given  by  appellant  when  she  received  the 
like  amount.  Appellee  also  produced  witnesses  who 
were  present  on  the  day  named  and  who  swore  to  facts 
tending  to  show  that  settlement  in  full  of  all  matters 
in  controversy  was  on  that  day  made. 

Appellant  sought  to  meet  these  facts  by  the  testi- 
mony of  a  witness  who  swore  that  nothing  was  set- 
tled at  Rickert's  oflSce,  while  he  was  there,  but  it  does 
not  appear  whether  he  was  there  or  not  during  the 
time  the  settlement  is  finally  claimed  to  have  been 
made ;  also  by  the  testimony  of  her  attorney,  Joshua 
Wilson,  who  stated  that  at  the  time  in  question  she 
asked  him  if  it  would  hurt  her  rights  under  the  will  if 
she  accepted  the  offer  made  to  her  on  her  bill  against 
the  estate ;  that  he  told  her  it  would  not  and  she  then 
said,  **A11  right,  I  will  accept  if  This  conversation, 
however,  appears  to  have  taken  place  outside  of  the 
room  where  the  conference  was  being  held  and  pre- 
sumably the  others  did  not  hear  it.  The  attorney  also 
swore  that  nothing  was  settled  at  Rickert's  office,  ex- 
cepting appellant's  claim.  If  appellant  was  claiming 
then,  as  she  does  now,  the  proceeds  of  all  the  notes 
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owned  by  the  testatrix  at  the  time  of  her  deaths  upon 
the  theory  that  the  **cash  money'*  referred  to  in  the 
will,  included  only  the  $40  which  the  testatrix  had  at 
the  time  of  her  death,  it  is  hard  to  understand  why  ap- 
pellant and  her  attorney,  at  the  time  in  question,  per- 
mitted the  executor  to  pay  all  the  specific  legacies,  pro- 
vided for  in  the  will  and  to  pay  each  of  the  residuary 
legatees  $400  apiece,  she  taking  a  like  share,  when  un- 
der her  claim  as  now  made  she  was  entitled  to  the 
whole  estate,  after  the  payment  of  debts  and  expenses 
of  administration.  The  facts  warrant  the  belief  that 
a  settlement  of  all  differences  was  made  between  the 
parties  in  interest  and  we  are  of  opinion  that,  as  there 
was  a  controversy  concerning  the  share  of  the  estate 
appellant  was  entitled  to  under  the  will,  and  as  to  her 
claim  for  services  and  repairs,  the  disposal  of  the 
whole  matter  in  the  manner  in  which  it  was  done,  was 
a  sufficient  consideration  for  the  settlement  Apart 
from  the  question  of  settlement,  the  controversy  was 
in  the  court  below  and  is  here  as  to  the  meaning  of  the 
words  *'cash  money*'  used  in  the  will. 

While  it  is  true  that  a  testator  is  presumed  to  use 
the  words  in  which  he  expresses  himself  in  their  strict 
and  primary  acceptation  and  ordinary  sense,  yet  it  is 
a  familiar  rule  of  construction  that  in  ascertaining  the 
intention  of  the  testator,  effect  must  be  given  to  all  the 
language  used  if  it  can  be  done,  and  it  is  a  further  well- 
recognized  rule  that  in  the  construction  of  a  will,  the 
court  will  look  at  the  state  of  the  property  devised,  in 
endeavoring  to  ascertain  from  the  language  used,  the 
testator's  intention.    Fisher  v.  Fairbank,  188  HI.  187. 

The  word  *' money"  as  used  in  a  will  in  reference  to 
the  residue  of  the  personal  estate,  after  the  payment  of 
legacies  and  debts,  has  been  often  held  to  include 
promissory  notes. 

In  the  case  of  Decker  v.  Decker,  121  111.  341,  the  will 
provided  **if  there  is  any  money  remaining  after  my 
death,  it  shall  be  equally  divided  between  Bosina 
Decker  and  Homer  Decker."    At  the  death  of  the  tes- 
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tator  there  was  only  a  few  hundred  dollars  in  actual 
money,  while  there  were  between  seven  and  eight  thou- 
sand dollars  loaned  money,  and  it  was  held  that  the 
bequest  of  money  remaining,  should  be  held  to  include 
the  money  loaned.  In  the  opinion  in  that  case  it  is 
said,  **We  think  the  use  of  the  expression  'money  re- 
maining' instead  of  'personal  estate  remaining'  or 
some  like  expression  is  sufficiently  accounted  for  by 
the  fact  that  the  great  bulk  of  the  personal  property 
consisted,  as  is  commonly  said,  of  loaned  money.  This 
was  true  both  at  the  time  of  making  his  will  and  at  the 
time  of  his  death.  It  was  in  this  peculiar  sense  he 
doubtless  used  the  word  'money'  as  it  covered,  appro- 
priately enough,  all  of  his  personal  estate,  except  a 
few  insignificant  chattels."  Substantially  the  same 
thing  can  be  rightly  said  of  the  facts  in  this  case.  At 
the  time  the  will  was  made  in  1902,  the  property  of  the 
testatrix  consisted  of  a  small  farm  worth  as  near  as 
can  be  ascertained  from  the  evidence,  about  a  thou- 
sand dollars,  her  household  property  and  the  cider- 
press  above  mentioned,  worth  some  $35,  notes  and 
mortgages  aggregating  the  sum  of  $3350  and  possibly 
from  one  to  two  hundred  dollars  in  money.  The  will 
was  drawn  by  a  neighbor,  evidently  inexperienced  in 
that  work,  who  had  to  talk  to  her  through  an  inter- 
preter. He  testified  that  she  said  at  the  time  "she  had 
enough  money  to  pay  all  that  was  in  the  will  and  that 
if  there  was  any  money  left  Mary  was  to  share  the 
same  as  the  others,  John,  Fred  and  Christina." 

It  therefore  appears  that  the  testatrix  must  have  re- 
ferred to  her  money  loaned  as  well  as  actual  money  on 
hand,  if  there  was  any  of  the  latter,  by  the  term  "cash 
money,"  as  the  actual  money  on  hand,  if  any,  was  very 
insignificant  in  amoxmt  and  wholly  insufficient  to  pay 
even  the  specific  legacies  of  $700.  At  the  time  of  her 
death  she  had  sold  her  home  farm,  the  proceeds  of 
which  had  been  partially  used  by  her,  but  the  money 
she  had  loaned  amounted  to  $3590.74,  while  there  was 
only  $40  in  cash  on  hand. 
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As  said  in  Decker  v.  Decker,  supra,  "the  great  bulk 
of  the  personal  property  consisted,  as  is  commonly 
said,  of  loaned  money.  *'  The  cash  money  was  iasuffi- 
cient  by  quite  a  considerable  amount  to  pay  the  debts 
and  costs  of  administration.  While  the  words  "cash 
money'*  are  somewhat  more  definite  than  the  word 
"money'*  alone,  yet  it  appears  clear  to  us  from  the 
context  of  the  will  and  the  circumstances  surrounding 
the  testatrix  at  the  time  it  was  made,  that  she  intended 
to  include  in  those  words  her  money  loaned  and  evi- 
denced by  her  notes  and  mortgage.  This  view  of  the 
case  was  rightfully  taken  by  the  court  below.  For  this 
reason  and  also  for  the  further  reason  that  appellant 
appears  to  have  made  a  valid  settlement  of  all  her 
claims  against  the  estate,  with  the  other  parties  in- 
terested, the  judgment  of  the  court  below  will  be  af- 
firmed. 

Affirmed. 


James  E.  nnncane,  Appellee,  v.  Chicago  A  Eastern  Illinois  Bail- 
road  Company  et  al.,  Appellants. 

RjLiLBOiiDS — when  obligation  to  fence,  etc,  to  l>e  determined  as  a 
question  of  fact.  Held,  under  the  evidence,  that  it  was  a  question 
of  fact  to  be  determined  by  the  jury  as  to  whether  or  not  the  rail- 
road company,  defendant,  was  under  an  obligation  to  erect  and  main- 
tain fences  or  cattle-guards  at  the  place  where  the  accident  in  ques- 
tion occurred;  it  bein^g  contended  by  such  company  that  the  part 
of  the  track  where  the  accident  occurred  was  within  the  limits  of 
its  depot  grounds  and  needed  for  station  and  depot  purposes,  etc, 
and  that,  therefore,  under  the  law  which  does  not  require  tracks  so 
situated  to  be  protected,  it  was  not  necessary  that  fences  or  catUe- 
guards  be  maintained. 

Action  in  case.  Appeal  from  the  Circuit  Court  of  Williamson 
county;  the  Hon.  W.  W.  Duncan,  Judge,  presiding.  Heard  in  this 
court  at  the  February  term,  1909.  Affirmed.  Opinion  filed  NoTember 
13,  1909. 
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Clemens  &  Siateb,  H.  T.  Dick  and  Denison  &  Sriii- 
LEB,  for  appellants ;  W.  W.  Babk^  of  counseL 

Wnj^iAM  H.  Wabdeb  and  W.  A.  Schwartz,  for  ap- 
pellee ;  J.  S.  Kendall,  of  counsel. 

Mb.  PBEsmiNQ  Justice  Higbeb  delivered  the  opinion 
of  the  court. 

At  about  two  o'clock  on  the  morning  of  December 
25, 1907,  a  train  of  the  Illinois  Central  Eailroad  Com- 
pany, running  south  on  the  tracks  of  the  Chicago  & 
Eastern  Illinois  Railroad,  ran  into  a  drove  of  horses 
and  mules  at  Fayville,  Illinois,  belonging  to  appellee, 
killing  some  and  injuring  others.  Appellee  brought 
suit  against  both  railroad  companies,  charging  in  one 
coxmt  of  his  declaration  a  failure  to  erect  and  maintain 
fences,  and  in  the  second,  a  failure  to  provide  suitable 
cattle-guards  to  keep  stock  off  the  track  at  a  road 
crossing,  where  the  stock  in  question  went  upon  the 
track  near  the  station  at  Fayville.  There  was  a  plea 
of  the  general  issue,  a  verdict  for  $4600  damages  and 
$400  attorneys'  fees.  Motion  for  a  new  trial  having 
been  overruled,  judgment  was  entered  against  the  de- 
fendant railroad  companies  for  $5000,  from  which 
both  of  them  have  appealed. 

The  village  of  Santa  Fe  was  platted  about  1859  and 
when  the  Chicago  &  Eastern  Illinois  Railroad  Com- 
pany ran  its  track  through  it,  some  seven  or  eight 
years  ago,  the  name  was  changed  to  Fayville.  The 
railroad  track  at  this  i)oint  which  will  be  here  treated 
as  running  north  and  south,  is  nearly  parallel  with 
the  Mississippi  river.  The  village,  which  was  unincor- 
porated, contained  houses  suflBcient  to  shelter  fifteen 
or  twenty  families,  a  depot  and  a  postoffice.  The  sta- 
tion is  a  flag  station,  no  agent  being  maintained.  By 
an  arrangement  with  the  Chicago  &  Elastem  Illinois 
Railroad  Company,  the  Illinois  Central  Railroad  Com- 
pany also  used  the  tracks  for  certain  of  its  trains.  lit- 
tle attention  appears  to  have  been  paid  to  the  platted 
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streets  and  alleys.  There  is  a  railroad  depot  on  the 
east  side  of  the  track  and  some  three  hundred  feet 
north  of  it,  west  of  the  track,  is  the  postofl&ce.  Just  west 
of  the  postofl&ce  is  a  boat  landing  on  the  river  bank, 
connected  with  the  depot  by  a  wagon  road  which  ap- 
pears, from  the  plat  in  evidence,  to  pass  for  the  most 
part  over  platted  lots  instead  of  streets.  Some  300 
feet  north  of  the  postoflSce  there  is  a  switch  and  from 
this  switch  a  side  track  runs  north  along  the  east  side 
of  the  main  track  for  nearly  a  mile.  The  depot,  post- 
oflSce,  boat  landing,  switch  and  about  100  feet  of  the 
south  end  of  the  side  track  are  in  the  plat  of  the  vil- 
lage. About  1600  feet  north  of  this  switch  another 
switch  track  leads  off  in  a  southerly  direction  on  the 
east  side  of  the  other  tracks,  and  along  this  is  located 
a  blacksmith  shop,  coal  bins,  scales  and  a  power  house 
used  by  a  powder  plant  located  about  half  a  mile 
northeast  of  there.  The  long  side  track  is  used  for 
passing  trains^  switching  and  sometimes  for  storage, 
while  freight  is  unloaded  from  the  side  track  and 
switch  track  near  the  power  house.  Appellee,  a  rail- 
road contractor,  working  upon  a  new  road  near  by,  had 
V  30  or  40  horses  and  mules  in  a  corral  along  a  wagon 

road  leading  to  Olive  Branch,  south  of  Fayville.  On 
the  night  in  question,  the  horses  and  mules  got  out  of 
the  corral  and  traveled  along  the  highway  to  the  rail- 
road at  the  crossing  near  the  depot.  They  then  trav- 
eled north  on  the  track  or  right  of  way  as  far  as  the 
power  house,  where  they  turned  and  started  back  south 
again.  When  they  were  on  the  track  between  the 
switch  at  the  south  end  of  the  side  track  and  the  post- 
oflSce,  they  were  struck  by  an  Illinois  Central  train, 
coming  from  the  north,  and  as  a  result  14  mules  were 
killed  and  6  crippled.  Three  horses  were  also  so  badly 
crippled  they  had  to  be  killed. 

There  was  no  cattle-guard  at  the  street  crossing 
south  of  the  depot,  nor  between  that  point  and  the 
power  house.  Nor  was  there  any  fence  on  the  river 
side  of  the  railroad.     On  the  east  side  of  the  rail- 
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road  between  said  points,  there  was  some  600  feet  of 
fencing  but  it  was  badly  out  of  repair  and  was  lo- 
cated north  of  the  point  where  the  animals  were  in- 
jured. 

Appellants  claim  that  the  part  of  the  track  where  the 
accident  occurred  was  in  the  limits  of  its  depot 
grounds  and  needed  for  a  station  and  depot  puri)Oses, 
and  therefore  it  was  not  necessary  that  it  should  be 
fenced  or  protected  by  cattle-guards.  Also  that  cat- 
tle-guards between  the  station  and  the  switch,  would 
have  hindered  the  railroad  companies  in  carrying  on 
their  business  and  endangered  the  lives  and  limbs  of 
their  employes. 

Appellee  on  the  other  hand  insists  that  no  freight 
was  loaded  or  unloaded  and  no  business  of  the  rail- 
road companies  with  the  public  or  with  any  patron  was 
done  between  the  station  and  the  power  house,  and 
that,  therefore,  the  track  between  the  postoffice  and 
the  power  house  should  have  been  protected  by  fences 
and  cattle-guards. 

The  statute  requires  railroads  to  erect  and  main- 
tain fences  on  both  sides  of  its  road,  except  at  the 
crossings  of  public  roads  and  highways,  and  within 
such  portion  of  cities  and  incorporated  towns  and  vil- 
lages as  are  or  may  be  hereafter  laid  out  and  platted 
into  lots  and  blocks,  etc.,  and  to  maintain  cattle-guards 
at  all  road  crossings.  There  is  nothing  in  the  statute . 
which  excuses  the  company  from  maintaining  fences 
alon^  that  portion  of  its  track  which  runs  through 
unincorporated  towns  and  villages,  but  where  a  rail- 
road company  has  established  a  depot  and  transacts 
business  with  the  public,  it  has  been  held  by  the  courts 
of  this  State  that  it  is  not  bound  to  fence  such  por- 
tions of  its  track  as  are  necessary  for  the  convenience 
of  the  public  in  transacting  its  business  with  the  com- 
pany. C.  M.  &  St.  P.  R.  R.  Co.  V.  Dumser,  109  111. 
40a;  C.  B.  &  Q.  R  R.  Co.  v.  Hans,  111  111.  114. 

In  our  opinion,  the  question  whether  cattle-guards 
and  fences    connected    therewith,  should    have    been 
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placed  at  the  point  where  the  injury  ooeurred^  is,  un- 
der the  holding  of  onr  courts^  a  question  of  fact  and 
not  of  law. 

It  is  true  in  I.  C.  R.  E.  Co.  v.  Davidson,  225  111.  618, 
cited  by  appellants,  the  court  held,  that  the  maintenance 
of  cattle-guards  and  wing-fences  at  the  crossing  in 
question,  was  a  question  of  law  but  that  was  at  a  place 
directly  within  the  statute  and  of  jeourse  must  be  con- 
trolled by  the  statutory  law  covering  it.  But  in  loca- 
tions such  as  we  have  under  consideration  here,  the 
question  as  to  whether  or  not  the  railroad  company 
is  bound  to  fence  and  maintain  cattle-guards,  depends 
upon  facts  and  circumstances  of  the  case,  and  whether 
these  facts  and  circumstances  exist  are  questions 
for  the  jury.  T.  St.  L.  &  K.  C.  R.  B.  CJo.  v.  Thomp^ 
son,  48  111.  App.  36;  C.  0.  C.  &  St.  L.  By.  Co.  v.  Green, 
65  m.  App.  414. 

In  Wabash  E.  B.  Co.  v.  Howard,  57  111.  App.  66, 
where  an  accident  occurred  at  a  small  unincorporated 
village,  it  was  said  by  the  court:  **The  doctrine  an- 
nounced in  the  Hans  case  was  that  the  railroad  com- 
pany is  not  required  to  fence  such  parts  of  its  depot 
grounds  as  are  required  to  be  open  for  the  conven- 
ience of  the  public  in  the  use  of  the  road ;  but  we  do  not 
understand  that  the  mere  convenience  of  the  company 
is  a  suflScient  reason  for  not  fencing.  .  .  Where  a 
side  track  is  much  used  for  switching  purposes,  it 
might  be  dangerous  to  employes  to  have  cattle-guards 
intervening  and  this  might  perhaps  furnish  an  excuse 
for  extending  the  open  space,  as  to  which  no  opinion 
need  be  now  expressed,  but  the  mere  convenience  of 
the  company  would  not  be  suflScient'^  In  that  case  the 
question  of  the  proper  use  and  convenience  of  the  de- 
pot grounds,  tracks  and  switch  as  between  the  com- 
pany and  the  public,  was  recognized  as  a  question  of 
fact  for  the  jury.  While  the  question  whether  the 
place  in  controversy,  where  the  injuries  to  the  stock 
occurred,  was  such  as  required  it  to  be  left  open,  for 
the  convenience  and  transaction  of  business  between 
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the  public  and  the  company,  and  whether  the  erection 
of  cattle-guards  to  protect  it  would  have  been  dan- 
gerous to  the  employes  of  the  company  in  the  neces* 
sary  discharge  of  their  duties,  were  close  questions, 
yet  these  questions  of  fact  were  submitted  to  the  jury 
under  proper  instructions  and  the  facts  are  sudi  that 
we  do  not  feel  at  liberty  to  disturb  the  verdict. 

Appellants  claim  that  the  court  erred  in  the  admis- 
sion of  evidence  on  behalf  of  appellee.  A  witness,  in 
answer  to  the  question  **  What  kind  of  a  night  was  it!** 
was  permitted  to  answer,  **It  was  a  light,  moonlight 
night,'*  and  the  same  line  of  investigation  was  per- 
mitted with  other  witnesses  for  appellee.  The  com- 
plaint is  that,  as  there  was  no  charge  in  the  declara- 
tion of  negligent  operation  of  the  engine,  sudi  evi- 
dence could  only  have  been  offered  to  show  that  the 
employes  of  appellant  should  have  discovered  the  ani- 
mals on  the  track  and  prevented  the  injury.  While 
the  court  below  might  well  have  sustained  the  objection 
to  this  Ime  of  interrogatories,  yet  we  do  not  think  its 
admission  of  sufficient  importance  to  warrant  the  re- 
versal of  the  judgment,  in  view  of  the  fact  that  the 
court  directly  instructed  the  jury  at  the  instance  of  the 
defendants,  that  there  could  be  no  recovery  in  the 
case,  **for  any  carelessness  or  negligent  running  or 
handling  of  the  train." 

Appellants  further  object  that  a  witness  for  appellee 
was  permitted  to  testify  that  he  found  blood  on  the 
rails  and  ties.  We  think  this  evidence  was  entirely 
proper,  as  tending  to  determine  the  place  where  the 
animals  were  killed,  which  was  an  important  question 
of  proof.  Other  objections  are  made  to  the  admission 
of  testimony  for  appellee,  but  upon  consideration  of 
the  same,  we  do  not  think  they  are  of  material  im- 
portance. 

Appellants  also  claim  that  the  damages  are  exces- 
sive, but  evidence  was  introduced  by  appellee  which 
itemized  the  damages  as  to  each  animal  killed  or  in- 
jured, the  total  of  which  was  slightly  more  than  the 
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amount  of  the  verdict.  Appellants  introduced  no  evi- 
dence upon  this  subject,  so  that  the  jury  oould  not  have 
reasonably  done  otherwise  than  find  as  they  did,  as  to 
the  amount  of  damages. 

Criticism  is  made  of  that  portion  of  the  first  in- 
struction given  for  appellee  which  states,  **it  is  made 
by  said  statutes  the  duty  of  such  railroad  company  to 
construct  and  maintain  cattle-guards  at  all  road  cross- 
ings, suitable  and  sufScient  to  prevent  such  horses  and 
other  stock  from  getting  on  such  railroads.^*  Appel- 
lant's criticism  of  this  instruction  is  that  it  should 
have  confined  the  duty  to  maintain  a  cattle-guard  to 
the  public  crossing,  south  of  the  depot.  The  whole  in- 
struction, however,  was  general  in  its  form,  purporting 
to  state  a  portion  of  the  statute  in  reference  to  the 
maintenance  of  fences  and  cattle-guards,  which  it  did 
correctly,  and  no  sufficient  reason  appears  to  us  why 
it  should  be  held  to  be  in  any  manner  objectionable. 
Other  objections  to  instructions  are  of  mmor  impor- 
tance, and  do  not  appear  to  us  to  be  well  founded. 

The  judgment  of  the  court  below  will  be  affirmed. 

Affirmed. 

Mr.  Justice  Duncan  having  tried  this  case  in  the 
court  below,  took  no  part  in  the  consideration  or  de- 
cision of  the  same  in  this  court. 


William  XT.  Ealbert,  Administrator,  Appellant,  v.  Wabash  Bail- 
road  Company,  Appellee. 

1.  RAiutOADS — wlien  not  requires  to  ring  hell.  The  statutory  duty 
of  a  railroad  company  to  ring  a  beU  or  sound  a  whistle  upon  ap- 
proaching a  highway  is  not  intended  for  the  heneflt  of  thoee  who 
are  not  traveling  upon  such  highway;  the  railroad  company  owes 
such  duty  only  to  persons  approaching  and  about  to  pass  over  the 
highway  crossing. 

2.  Pleading — when  declaration  does  not  state  cause  of  action.  A 
declaration  in  an  action  on  the  case  ftgainst  a  raUroad  company 
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for  injuries  suffered  while  upon  the  tracks  of  such  railroad  com- 
pany, does  not  state  a  cause  of  action  If  It  fails  to  show  the  viola- 
tion by  such  railroad  company  of  any  duty  due  to  such  person  and 
if  it  likewise  falls  to  show  that  such  person  so  injured  was  right- 
fully upon  such  tracks. 

Action  in  case  for  death  caused  by  alleged  wrongful  act  Appeal 
from  the  Circuit  Court  of  St  Clair  county;  the  Hon.  Chables  T. 
MooBB,  Judge,  presiding.  Heard  in  this  court  at  the  February  term, 
1909.    Affirmed.    Opinion  filed  November  13,  1909. 

Joseph  Wheless  and  Louis  Kllnoelj,  for  appellant. 

EiLLMEB,  Krameb  &  CABiPBELii,  for  appellee;  J.  L. 
MiNKis,  of  counsel. 


Mb.  PtosmiKo  Justice  Higbee  delivered  the  opinion 
of  the  court. 

In  this  case  the  court  below  sustained  a  general 
and  special  demurrer  to  the  declaration^  and  appellant 
who  filed  the  same,  having  elected  to  stand  by  it,  judg- 
ment was  rendered  against  him  in  bar  of  the  action 
and  for  costs. 

The  question  presented  to  us  is  whether  the  declara- 
tion stated  a  good  cause  of  action.  Each  of  the  four 
counts  of  the  declaration,  stated  that  appellee,  the  Wa- 
bash Railroad  Company,  on  October  22, 1906,  and  for  a 
long  time  prior  thereto,  in  the  city  of  Venice,  in  Madi- 
son county,  Illinois,  owned,  used  and  operated  a  cer- 
tain railroad  extending  through  said  city  of  Venice 
and  a  part  of  said  county;  that  a  part  of  said  railroad 
lay  within  a  tract  of  land  reserved  and  used  by  ap- 
pellee and  several  other  railroad  companies  as  '' rail- 
road yards,''  where  a  number  of  main  and  switch 
tracks  were  laid  and  operated  by  said  companies,  in- 
cluding appellee;  that  appellee's  servants  were  then 
and  there  engaged  in  driving  a  locomotive  engine  and 
train  of  freight  cars,  through  said  railroad  yards  in 
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said  city,  towards  a  point  where  the  tracks  crossed  a 
public  street,  called  Broadway;  that  Domenico  Zito, 
appellant's  intestate,  was  then  and  there  employed  as 
a  servant  of  the  Cleveland,  Cincinnati,  Chicago  and 
St.  Louis  Eailroad  Company  otherwise  known  as  the 
**Big  Four"  Railroad,  the  tracks  of  which,  in  the  city 
of  Venice,  lay  near  to  and  parallel  with  the  appellee's 
tracks;  that  Zito  was  employed  as  a  laborer  on  the 
tracks  of  said  Big  Four  railroad  in  said  railroad 
yards ;  that  the  employes  of  each  said  railroad  compan- 
ies, working  in  said  yards,  commonly  and  ordinarily 
passed  back  and  forth  therein,  over  and  across  the 
tracks  of  the  several  railroads,  with  the  knowledge  and 
permission  of  said  several  companies,  including  ap- 
pellee; that  while  said  Zito  with  all  due  care  and  dili- 
gence was  then  and  there  walking  across  the  tracks 
of  appellee,  within  said  yards  and  near  the  said  cross- 
ing over  the  said  public  highway,  he  was  struck  by  ap- 
pellee's said  locomotive  engine  and  train  with  such 
force  and  violence,  that  he  was  crushed  and  killed. 

The  negligence  set  out  in  the  first  count  is  that  the 
servants  of  appellee,  carelessly  and  improperly  drove 
and  managed  said  locomotive  and  train ;  in  the  second, 
the  failure  of  appellee's  servants  in  charge  of  said  lo- 
comotive engine,  to  ring  the  bell  or  sound  the  whistle 
in  approaching  the  crossing;  in  the  third  that  the  train 
was  being  run  at  a  higher  rate  of  speed  than  permitted 
by  the  city  ordinance  of  Venice ;  and  in  the  fourth,  the 
failure  of  appellee's  guard  or  watchman  to  lower  the 
gate  or  bars  at  said  Broadway  crossing  upon  the  ap- 
proach of  the  train.  There  was  no  charge  of  wilful- 
ness or  wantonness  on  the  part  of  appellee  in  any 
of  the  counts. 

As  regards  the  charge  in  the  second  count,  it  has 
been  held  that  the  statutory  duty  of  a  railroad  to  ring 
the  bell  or  sound  the  whistle,  upon  approaching  a  high- 
way, is  not  intended  to  be  for  the  benefit  of  those  who 
are  not  traveling  upon  such  highway  and  that  the  rail- 
road company  owes  such  duty  only  to  persons  ap- 
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proaching  and  about  to  pass  over  the  highway  crossing. 
Williams  v.  C.  &  A.  E.  R.  Co.,  135  111.  491;  L.  E.  &  St. 
L.  E.  E.  Co.  V.  Lee,  47  Dl.  App.  384. 

It  clearly  appeared  from  each  count  of  the  declara- 
tion that  Zito  was  not  upon  the  public  highway  but  was 
upon  appellee's  track  in  the  railway  yards  and  it  is 
therefore  manifest  that  he  did  not  belong  to  the  class 
of  persons  for  whose  benefit  railroad  companies  are  re- 
quired to  give  such  signals. 

It  is  equally  plain  that  the  operation  of  bars  or 
gates  at  a  public  crossing  is  intended  for  the  protec- 
tion of  those  who  are  intending  to  pass  over  the  rail- 
road track  at  such  crossing  and  not  for  the  protection 
of  persons  walking  on  or  near  the  track  at  other  places. 
For  these  reasons  the  demurrer  was  properly  sus- 
tained as  to  counts  2  and  4. 

There  is  another  objection  that  applies  equally  to 
all  the  counts  which  is  the  charge  that  Zito  was  the 
servant  of  the  Big  Four  Eailroad  Company,  but  that 
he  was  injured  while  he  was,  with  due  care  and  dili- 
gence, walking  across  the  tracks  of  defendant,  within 
the  railroad  yards  and  near  said  public  crossing. 

It  is  true  that  it  is  further  said  that  the  employes  of 
each  of  the  railroad  companies  working  in  the  yards 
commonly  and  ordinarily  passed  back  and  forth  over 
and  across  the  tracks  of  the  several  railroads 
therein,  with  the  knowledge  and  permission  of  the  sev- 
eral companies.  But  no  reason  whatever  is  alleged 
why  Zito  was  upon  appellee's  track  at  the  time  he  was 
injured.  Whether  he  was  there  in  pursuit  of  his  duties 
as  a  laborer  for  the  Big  Four  Eailroad  Company,  or 
was  going  to  and  from  his  work  or  was  there  for  some 
other  purpose  of  his  own  not  connected  with  his  duties, 
does  not  appear.  The  most  that  could  be  said  con- 
cerning his  claimed  right  to  be  upon  appellee 's  track, 
is  that  he  was  a  mere  licensee.  Under  such  circum- 
stances the  only  duty  owed  him  by  appellee,  was  to  re- 
frain from  wantonly  or  wilfully  injuring  him,  and  to 
use  reasonable  care  to  avoid  injury  to  him  after  he 
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was  discovered  to  be  in  peril,  if  he  was  so  discovered- 
L  C.  R.  R.  Co.  V.  Eieher,  202  111.  556;  Thompson  v. 
C.  C.  C.  &  St.  L.  R.  R.  Co.,  226  HI.  542; 

As  none  of  the  counts  of  the  declaration  in  this  case 
charged  wantonness  or  wilfulness  on  the  part  of  the 
employes  of  the  appellee,  or  a  failure  on  their  part  to 
use  reasonable  care  to  avoid  injuring  Zito  after  he  was 
discovered  to  be  in  peril,  they  are  aU  fatally  defective 
and  the  demurrer  to  them  was  properly  sustained. 

The  judgment  of  the  court  below  will  be  affirmed. 

AffirmeJL 


Samnel  A.  Finkley,  AppeUee,  v.  CMoago  ft  Eastern  niinoiB  Baal- 
road  Company,  Appellant. 

Masteb  and  SKByANT--44>?iat  riBh  not  oBiumed,  Held,  under  the 
BYidence,  that  the  plaintiff  in  this  case  did  not,  as  a  matter  of  law, 
assume  the  risk  of  injuries  which  might  be  suffered  by  him  while 
engaged  in  handling  timbers  which  had  been  treated  for  preeerrar 
tire  purposes  with  a  preparation  consisting  largely  of  coal  tar  and 
creosote. 

Action  in  case  for  personal  injuries.  Appeal  from  the  Circuit 
Court  of  Fayette  county;  the  Hon.  Samttel  L.  Dwight,  Judge,  pr» 
siding.  Heard  in  this  court  at  the  February  term,  1909.  Affirmed. 
Opinion  filed  November  18,  1909. 

Bbown  &  BuRNSiDB,  for  appellant. 

B.  W.  Henbt  and  Aivbbbt  &  Matheny,  for  appellee. 

Mk.  Pbesidino  Justice  Higbee  delivered  the  opinion 
of  the  court. 

This  is  an  appeal  from  a  judgment  for  $600  obtained 
by  appellee  against  appellant,  on  account  of  injuries 
received  by  him  while  engaged  in  handling  timbers 
used  for  piling,  which  had  been  treated,  for  preserva- 
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tive  purposes,  with  a  preparation  consisting  largely  of 
coal  tar  and  creosote. 

The  declaration  charged  that  appellee  was  a  servant 
of  appellant  in  the  latter 's  railroad  yards  at  St.  Elmo, 
Illinois;  that  on  August  6,  1907,  appellant  placed  in 
said  yards,  a  carload  of  green  yellow  pine  piling,  all 
newly  and  freshly  treated  with  creosote ;  that  the  fore- 
man carelessly,  negligently  and  recklessly  directed  ap- 
pellee to  take  hold  of  said  piling  with  his  hands  and 
cant  hooks,  to  assist  in  unloading  the  same;  that  ap- 
pellee had  never  had  any  experience  in  handling  green 
timbers  freshly  treated  with  ereosote,  and  did  not 
know  there  was  danger  of  being  poisoned  and  diseased 
therefrom;  that  appellant  knew  or  in  the  exercise  of 
ordinary  care  should  have  known  there  was  great  dan- 
ger of  injury,  poison,  sickness,  soreness,  eta,  resulting 
from  handling  such  piling,  so  treated  with  creosote; 
that  while  appellee,  in  the  exercise  of  due  care  for  his 
own  safety,  was  handling  said  piling,  with  his  hands 
and  cant  hooks,  he  became  poisoned,  diseased,  etc. 

As  was  shown  by  the  proofs,  api)ellant  had  a  sup- 
ply yard  at  St.  Elmo,  where  large  quantities  of  ties, 
piling,  sewer-pipe  and  other  materials  used  by  it,  were 
received  and  afterwards  distributed  over  its  lines.  Ap- 
pellee, a  man  52  years  of  age,  was  employed  by  appel- 
lant on  June  3, 1907,  and  set  to  work  as  one  of  the  crew 
in  said  yard.  Large  quantities  of  piling,  railroad  tim- 
bers and  sewer  pij)e  before  being  shipped  to  the  yard 
were  treated  with  a  preparation  of  coal  tar  and  creosote 
to  keep  them  from  decaying.  The  preparation  had 
some  of  the  properties  of  carbolic  acid.  When  applied 
to  the  skin  it  would  burn,  sting  and  frequently  blister, 
causing  the  skin  to  peel  off.  The  eyes  of  those  work- 
ing with  timbers  treated  with  it,  are  caused  to  smart  and 
when  breathed  freely,  it  acts  as  an  irritant.  These 
properties  of  the  preparation  were  somewhat  known  by 
the  crew  who  had  suffered  thereby  to  some  extent  and 
it  was  a  matter  of  frequent  remark  among  them,  that 
'^lack  jack,'^  as  it  was  called  by  them,  was  **hot 


Digitized  by 


Google 


S58  Appbulatb  Coubts  of  IliLinois. 

Pinkley  v.  C.  &  B.  I.  R.  R  Co.,  151  111.  App.  356. 

stuff"  to  handle.  While  appellee  was  at  work  in  the 
yards,  some  ten  loads  of  timber  and  sewer  pipes  so 
treated,  were  handled,  but  he  assisted  with  only  three 
or  four  of  them.  In  doing  this  work,  his  hands,  am^ 
and  face  were  slightly  burned  and  made  to  smart,  but 
he  did  not  receive  any  serious  injuries.  On  August  6 
aforesaid,  a  large  carload  of  green  piling  freshly 
treated  with  creosote,  came  into  the  yards.  The  day 
was  hot  and  the  preparation  was  dripping  from  the 
timbers  and  the  car,  and  would  exude  when  hooks  were 
stuck  in  the  timbers.  It  was  the  nature  of  the  prepara- 
tion to  come  to  the  surface  of  timbers  treated  with  it 
more  freely  in  hot  weather.  The  foreman  took  several 
men,  including  appellee,  to  the  car  to  unload  it  and 
bringing  a  can  of  vaseline,  said  "Boys  you  had  better 
put  this  on  your  faces,  it  is  green  timber  and  freshly 
treated. ' '  The  men  applied  the  vaseline  and  proceeded 
under  the  directions  of  the  foreman,  to  unload  the  tim- 
bers. Along  in  the  afternoon,  appellee  experienced  a 
burning  sensation,  which  as  he  said  **hurt  like  fire.'* 
That  night  he  could  not  rest  and  was  much  worse.  The 
next  morning  he  went  back  to  work  and  when  told 
there  was  another  carload  of  piling  to  unload,  refused 
to  take  part  in  the  work,  saying  **I  am  ruined  enough 
from  it,"  gave  up  his  job  and  another  man  was  put 
in  his  place.  Appellee  was  severely  burned  about  the 
mouth,  lips,  nostrils  and  arms  and  was  under  a  phy- 
sician's care  for  several  months.  His  injuries  appear 
to  have  resulted  in  a  sort  of  eczema  of  a  very  painful 
nature,  which  at  the  time  of  the  trial  seemed  to  be  a 
permanent  affliction.  Others  engaged  in  unloading  the 
car  on  that  day  were  also  badly  blistered  and  burned 
but  were  not  permanently  injured. 

It  is  claimed  by  appellant  that  the  danger  incident  to 
the  unloading  of  the  creosoted  timbers,  was  one  of  the 
ordinary  risks  of  the  work  which  appellee  was  em- 
ployed to  do;  that  such  danger  was  open,  patent  and 
known  to  him  and  that  when  he  undertook  the  work 
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assigned  him,  he  assumed  the  risk  of  any  injury  which 
might  be  incurred. 

In  support  of  this  theory  counsel  for  appellant  dte 
a  number  of  cases  covering  well-known  general  prin- 
ciples of  law  in  regard  to  the  assumption  of  risk,  such 
as  Clark  v.  0.  B.  &  Q.  R.  E.  Co.,  92  111.  43;  Chicago 
&  Northwestern  B.  E.  Co.  v.  Donahue,  75  id.  106 ;  Camp 
Point  V.  Ballon,  71  id.  417;  Kath  v.  E.  St.  L.  Sub.  Ey. 
Co.,  232  id.  126. 

On  the  other  hand  appellee  relies  upon  the  doctrine 
laid  down  in  Qjffutt  v.  Columbian  Exposition,  175  HI. 
472,  which  states  that  **The  rule  is  that  where  the 
servant  is  injured  while  obeying  the  orders  of  his  mas- 
ter to  perform  work  in  a  dangerous  manner,  the  mas- 
ter is  liable,  unless  the  danger  is  so  imminent  that  a 
man  of  ordinary  prudence  would  not  incur  it.*^  Citing 
111.  Steel  Co.  V.  Schymanowski,  162  lU.  447;  Anderson 
Pressed  Brick  Co.  v.  Sobkowiak,  148  id.  573 ;  West  Chi- 
cago St.  E.  E.  Co.  V.  Dwyer,  162  id.  482.  See  also 
C.  E.  I.  &  P.  Ey.  Co.  V.  Eathneau,  225  id.  278. 

Appellee,  also  relies  upon  the  doctrine  that  even 
though  a  servant  may  have  knowledge  of  defects  in 
machinery,  appliances  or  places  of  working,  yet  if  he 
is  lulled  into  a  sense  of  security  by  the  words,  acts  or 
conduct  of  his  master  and  thereby  continues  in  the 
work  and  is  injured  by  reason  of  such  defects,  he  may 
recover  unless  the  danger  is  well  known  to  him  or  is  so 
obvious  that  no  prudent  man  would  run  the  risk.  26 
Cyc.  of  Law  &  Procedure  1213  and  cases  cited.  Also 
the  doctrine  laid  down  in  Union  Show  Case  Co.  v.  Blin- 
dauer,  175  111.  325,  that  mere  knowledge  of  the  exist- 
ence of  a  defect  on  the  part  of  an  employe,  without 
knowiDg  its  dangers,  does  not  amount  to  an  assump^ 
tion  of  the  risk  thereby  occasioned. 

It  was  clearly  shown  that  appellee  knew  the  hand- 
ling of  the  creosoted  timbers  might  and  probably  would 
cause  blisters  and  bums  but  it  is  equally  clear  that 
he  did  not  know  that  such  work  might  result  in  the  poi- 
soning of  his  system  and  lasting  injuries,  such  as  did 
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occur  to  him.  It  may  be  presmned  that  had  he  been 
fully  informed  of  the  danger  attending  the  work,  he 
would  as  a  prudent  man,  have  refused  to  do  it,  as  is 
shown  by  the  fact  that  on  the  next  morning  after  he  had 
learned  how  serious  the  danger  was,  he  refused  longer 
to  perform  such  work  and  gave  up  his  situation. 
In  other  words  he  knew  that  some  injuries  might  re- 
sult to  him  from  performance  of  the  work,  but  had  no 
knowledge  of  the  real  extent  of  the  danger.  He  was 
also  apparently  caused  to  believe  that  whatever  danger 
of  injury  there  was,  would  be  obviated  or  deprived  of 
its  serious  nature  by  the  supposed  preventive  fur- 
nished by  his  foreman.  On  the  other  hand  appellant 
was  dealing  with  a  dangerous  agent  and  that  too  ap- 
parently on  a  large  scale  and  it  was  its  duty,  under 
the  circumstances,  to  observe  care  in  the  use  of  the 
preparation  employed,  commensurate  with  the  danger 
known,  or  which  by  the  exercise  of  ordinary  care  it 
could  have  known  to  exist. 

TVliether  the  real  dangers  incurred  by  appellee  were 
so  obvious  and  imminent  that  no  person  of  ordinary 
prudence  would  have  performed  the  work  he  was  or- 
dered by  his  foreman  to  do;  whether  he  reasonably 
held  the  belief  that  the  work  was  made  safe  by  the 
vaseline  furnished  by  the  foreman;  and  whether  ap- 
pellant knew  or  could  have  known  by  the  exercise  of 
ordinary  care,  the  extent  of  the  danger  to  which  it 
subjected  appellee,  were,  under  the  circumstances  of 
this  case,  questions  of  fact  for  the  jury  and  the  evi- 
dence was  such  that  we  do  not  feel  authorized  to  dis- 
turb their  verdict. 

Complaint  is  made  by  appellant  that  the  court  re- 
fused four  of  its  instructions,  one  of  which  was  as  fol- 
lows: 

**You  are  instructed  that  when  a  servant  undertakes 
or  performs  any  duty  which  he  knows  to  be  dangerous, 
he  assumes  the  risk  incident  to  the  danger,  which 
necessarily  arises  from  the  nature  of  the  employment, 
and  if  he  is  injured,  on  account  of  the  necessarily  dan- 
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gerous  character  of  the  work  then  he  cannot  recover 
damages  for  sudbi  injury/' 

While  this  instruction  might  be  proper  in  some 
eases,  it  wonld  have  been  misleading  and  therefore  im- 
proper here.  In  this  case  it  was  not  controverted  that 
appellee  knew  that  the  work  in  whidbi  he  was  engaged 
was  to  a  certain  extent  dangerous,  but  it  was  denied  by 
him  and  the  circumstances  tend  to  show  that  he  had 
no  knowledge  of  the  extent  of  the  danger,  or  that  the 
injuries  which  might  be  inflicted,  would  be  more  than 
temporary.  Further  the  instruction  takes  no  account 
of  the  fact  that  the  appellee  was  working  under  the 
direct  management  of  his  foreman  who  was  providing 
a  supposed  preventive  of  the  danger  and  in  fact  wholly 
ignores  the  theory  which  appellee  properly  relied  upon 
to  sustain  his  right  of  action.  What  is  said  of  this 
instruction,  will  apply  in  effect  to  appellant's  other  re- 
fused instructions. 

Appellant  also  complains  of  the  modification  of  its 
sixth  instruction.  This  modification  was  really  incom- 
plete and  did  not  contain  all  that  it  properly  should 
have,  but  another  instruction  of  the  series  was  full  and 
complete  upon  the  subject  of  the  amendment  and  the 
series  of  instructions  as  a  whole  fully  presented  the 
correct  theory  in  that  regard,  so  that  the  jury  could 
not  have  been  misled. 

We  are  of  opinion  from  the  whole  record  that  sub- 
stantial justice  has  been  done  in  this  cause,  and  thai 
there  are  no  errors  in  the  trial  of  sufficient  moment 
to  warrant  a  reversal. 

The  judgment  of  the  court  below  will  therefore  be 
affirmed* 

Affirmed. 
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Thomas  E.  Smifh,  Appellee,  v.  Hoffat  Coal  Company,  Appellant 

1.  liOfEB  AND  MiNBS  AoT— oofittTued  With  respect  to  the  opening 
of  cro$s  cuts.  The  legislature  did  not  intend  that  entries  in  a  mine 
might  be  extended  to  an  indefinite  distance  without  the  opening  up 
of  new  cross  cuts  as  the  work  advanced,  provided  no  room  was 
turned  oft  at  the  entry;  so  to  construe  this  act  would  be,  to  an  extent 
at  least,  to  subvert  the  plain  object  in  view.  Cross  cuts  should  be 
opened  at  intervals  of  sixty  feet  as  entries  are  extended. 

2.  Minks  and  Miners  Ac^^-what  evidence  competent  upon  ques- 
tion of  notice.  Held,  that  it  was  competent  to  show  the  condition  of 
the  air  in  the  entry  of  a  mine  at  a  time  some  time  prior  to  the 
accident  in  suit;  such  evidence  tending  to  show  notice  on  the  part 
of  the  operator. 

3.  BviDENCB— 4i>%en  erroneous  admission  loill  not  reverse.  The  ad- 
mission of  incompetent  evidence  which  bears  solely  upon  the  matter 
of  damages  will  not  reverse  where  no  contention  is  urged  that  the 
damages  awarded  are  excessive 

Action  in  case  for  personal  injuries.  Appeal  from  the  Circi^it 
Court  of  Randolph  county;  the  Hon.  R.  D.  W.  Holdeb,  Judges  pre- 
siding. Heard  in  this  court  at  the  February  term,  1909.  Affirmed. 
Opinion  filed  November  13,  1909. 

Wise,  McNulty  &  Keefe,  for  appellant;  Mastin  & 
Sherlock,  of  counsel. 

Webb  &  Webb  and  Ralph  E.  Spbioo,  for  appellee. 

Me.  Presiding  Justice  Higbbb  delivered  the  opinion 
of  the  court. 

Appellee  was  injured  by  an  explosion  of  gas,  while 
working  in  the  ooal  mine  of  appellant,  near  Sparta,  Il- 
linois, brought  suit  and  recovered  a  judgment  against 
appellant  for  $2000. 

There  were  six  counts  in  the  declaration,  upon  which 
the  case  was  tried.  The  first  was  based  on  appellant's 
common  law  liability  to  furnish  appellee  with  a  safe 
place  to  work.  The  second  charged  appellant  with  a 
wilful  failure  to  maintain  currents  of  fresh  air  through- 
out the  mine,  sufficient  for  the  health  and  safety  of 
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the  men  and  animals  employed  therein,  and  to  keep 
in  circulation  in  passing  a  given  point,  the  quantity  of 
air  provided  for  by  statute.  The  third  charged  that 
the  back  south  entry  at  the  time  of  the  injury,  had 
been  developed  more  than  sixty  feet  beyond  the  last 
cross  cut,  and  that  during  said  development,  appellant 
wilfully  failed  to  open  other  cross  cuts  not  more  than 
sixty  feet  apart,  between  the  face  of  the  entry  and  the 
last  cross  cut,  connecting  therewith,  by  reason  whereof 
the  air  current  in  said  entry  failed  to  reach  the  work- 
ing face  thereof  and  gas  and  deleterious  matters  col- 
lected, which  became  ignited  and  exploded.  Other 
counts  charged  the  failure  of  appellant's  mine  exam- 
iner to  properly  examine  the  mine  and  record  the  re- 
sult thereof,  as  provided  for  by  statute. 

Appellant  claims  that  appellee  was  not  entitled  to  re- 
cover under  the  evidence  in  the  case ;  that  two  instruc- 
tions given  for  appellee  were  erroneous,  that  certain 
evidence  admitted  for  appellee  was  improper  and  that 
the  verdict  is  excessive. 

Two  of  the  entries  in  appellant's  mine,  known  as  the 
main  south  entry  and  the  back  south  entry,  running 
parallel  with  each  other,  had  been  driven  about  one- 
fourth  of  a  mile  from  the  shaft,  were  separated  from 
each  other  by  a  pillar  of  coal  about  thirty  feet  in  thick- 
ness, and  were  connected  at  intervals  of  about  sixty 
feet  by  cross  cuts.  Currents  of  air  were  kept  circulat- 
ing by  means  of  fans  through  these  entries,  and  other 
parts  of  the  mine,  where  the  men  were  working.  By 
this  means  the  air  was  forced  down  the  back  south 
entry  and  through  the  last  cross  cut  to  the  main  south 
entry.  As  the  entries  were  extended,  a  new  cross  cut 
would  be  made  and  the  others  being  closed,  the  fresh 
air  would  be  carried  close  to  the  face  of  the  entry  and 
gas  and  other  impurities  carried  out.  At  the  time 
of  the  injury,  however,  which  occurred  March  4,  1908, 
the  back  south  entry  had  been  carried  about  106  feet 
beyond  the  last  cross  cut,  and  while  a  cross  cut  had 
been  started  sixty  feet  south  of  the  last  cross  cut  in 
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the  main  south  entry,  it  was  not  cut  through.  For  sev- 
eral days  prior  to  February  28,  1908,  it  had  been  no- 
ticed that  the  air  in  the  back  south  entry  was  foggy, 
smoky  and  still,  and  that  there  was  no  current  of  air  in 
that  portion  of  the  entry.  On  the  date  last  named 
the  mine  shut  down  on  account  of  some  contention  be- 
tween the  miners  and  appellant,  and  remained  idle 
until  the  day  of  the  injury.  During  the  idle  days, 
however,  appellee  and  a  miner  named  Beed  were  doiag 
timbering  in  the  mine  and  the  fan  was  kept  running. 
On  March  4  the  mine  examiner  went  into  the  mine 
and  discovered  a  fall  of  slate  in  the  back  south  entry 
about  twelve  feet  from  the  face.  On  that  day  appellee 
and  Eeed  started  to  the  face  of  that  entry,  for  the 
purpose  of  loading  coal  in  a  car,  which  they  pushed 
in  front  of  them.  When  near  the  edge  of  the  fall  of 
slate  at  a  point  between  sixty  and  seventy  feet  south 
of  the  last  cross  cut,  an  explosion  of  gas  occurred  by 
which  appellee  was  severely  injured. 

It  is  the  theory  of  appellant  that  the  gas  accumulated 
in  a  pocket  in  the  roof  after  the  mine  examiner  had 
made  his  examination  that  morning  and  caught  fire 
from  the  lamp  carried  by  appellee  or  Beed;  while  it 
is  contended  by  appellee,  that  had  the  cross  cut  been 
open  a  current  of  air  would  have  been  circulating  and 
the  gas  removed,  thereby  preventing  the  explosion.  We 
are  of  opinion  the  proofs  plainly  sustain  appellee's 
cause  of  action  under  the  second  and  third  counts  of 
his  declaration,  and  as  the  verdict  was  a  general  one, 
it  will  be  unnecessary  for  us  to  discuss  questions  aris- 
ing upon  the  other  counts. 

Section  19  of  the  Act  in  regard  to  Mines  and  Miners 
provides,  '*  Throughout  every  coal  mine,  there  shall 
be  maintained  currents  of  fresh  air,  sufficient  for  the 
health  and  safety  of  all  men  and  animals  employed 
therein,  and  such  ventilation  shall  be  produced  by  a 
fan  or  some  other  artificial  means.*'  Subdivision  (a) 
prescribes  the  quantity  of  air  that  shall  be  kept  in  cir- 
culation and  further  provides,  **said  currents  shall  be 
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forced  into  every  working  place  throughout  the  mine, 
so  that  all  parts  of  the  same  shall  be  reasonably  free 
from  standing  powder  smoke  and  deleterious  air  of 
every  kind/' 

The  evidence  in  this  case  was  such  that  the  jury 
might  reasonably  conclude  therefrom  that  appellant 
had  not  forced  a  current  of  air  sufficient  to  meet  the 
statutory  requirements  into  the  working  place  of  ap- 
pellee. Subdivision  (g)  of  said  section  provides, 
**  Cross  cuts  shall  be  made  not  more  than  60  feet  apart 
and  no  room  shall  be  opened  in  advance  of  the  last 
open  cross  cuf 

It  is  uncontested  that  appellant  had  failed  to  open 
a  cross  cut  at  or  within  the  distance  of  60  feet  from 
the  last  cross  cut,  and  a  preponderance  of  the  evi- 
dence shows  that  for  some  time  the  air  had  been  in 
bad  condition  and  was  not  freely  circulating  towards 
the  face  of  the  entry ;  that  about  two  weeks  prior  there- 
to, appellee  and  Reed  had  asked  the  mine  manager  if 
it  was  not  about  time  to  put  in  a  cross  cut  and  he  had 
said  that  he  would  see  about  it;  and  that  had  a  cross 
cut  been  made  at  the  statutory  distance,  and  a  current 
of  air  forced  through,  the  deleterious  air  would  have 
been  removed. 

Appellant  takes  the  position  that  while  the  statute 
provides  that  **  cross  cuts  shall  be  made  not  more  than 
60  feet  a^part,''  yet  in  the  same  connection  it  further 
provides  that  **no  room  shall  be  opened  in  advance  of 
the  last  open  eross  cut;"  that  the  whole  sentence  must 
be  taken  together  and  when  so  read  shows  that  the  stat- 
ute has  relation  to  the  care  and  protection  of  miners 
in  the  development  of  rooms  and  not  in  the  develop- 
ment of  entries;  that  ** there  is  no  statute  which  re- 
quires the  mine  operator  in  the  development  of  en- 
tries to  open  a  cross  cut  as  soon  as  the  entry  is  driven 
60  feet  past  the  last  cross  cut;"  that  the  charge  in  the 
declaration  that  **  defendant  wilfully  failed  to  open 
other  cross  cuts  not  more  than  60  feet  apart,  between 
the  face  of  the  entry  and  the  last  cross  cut,"  if  proven. 
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would  not  constitute  a  violation  of  the  statute.  In  this 
case  no  room  had  been  opened  off  of  the  back  south 
entry  beyond  the  last  cross  cut  and  if  appellant's  con- 
tention as  to  the  law  is  correct,  appellee  is  not  entitled 
to  recover  under  the  third  count  of  the  declaration. 

The  constitution  of  this  State  provides  that,  "It  shall 
be  the  duty  of  the  General  Assembly  to  pass  such  laws 
as  may  be  necessary  for  the  protection  of  operative 
miners,  by  providing  for  ventilation  when  the  same 
may  be  required  and  the  construction  of  escapement 
shafts  or  other  such  appliances,  as  may  secure  safety 
in  all  coal  mines,"  etc.  The  title  of  the  Act  of  the 
General  Assembly  here  relied  upon  is,  "An  act  to  re- 
vise the  laws  in  relation  to  coal  mines  and  subjects  re- 
lating thereto,  and  providing  for  the  health  and  safety 
of  persons  employed  therein." 

It  is  a  matter  of  general  knowledge  and  is  also 
specially  proven  in  this  case,  that  the  opening  of  cross 
cuts  between  entries  in  a  mine,  develops  and  directs 
air  currents  forced  by  the  fan  through  the  mine  and 
removes  deleterious  air ;  that  the  opening  of  the  same 
greatly  promotes  the  protection  of  miners  from  in- 
juries from  bad  air,  caused  by  explosion  of  gases  or 
otherwise.  With  these  matters  in  view  we  must  as- 
sume that  the  legislature  in  providing  for  the  opening 
of  cross  cuts,  intended  to  protect  miners  and  if  it 
should  be  held  that  an  entry  might  be  extended  to  an 
indefinite  distance,  without  opening  up  a  new  cross 
cut,  as  the  work  advanced,  provided  no  room  was 
turned  off  of  tie  entry,  the  object  of  the  law  would 
be  to  a  considerable  extent  subverted. 

We  are  of  opinion  that  the  meaning  and  intent  of  the 
law  is  that  cross  cuts  shall  be  opened  up  at  intervals 
of  60  feet  as  entries  are  extended,  and  that  the  facts 
in  this  case  entitle  appellee  to  a  verdict  in  his  favor 
upon  the  third  count  of  the  declaration. 

Appellant  criticises  the  first  instruction  given  for  ap- 
pellee on  the  ground  that  it  directs  a  verdict  in  favor 
of  appellee  in  case  the  jury  find  at  and  immediately 
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before  his  injury  he  was  in  the  exercise  of  reasonable 
and  ordinary  care  and  caution  for  his  own  safety.  An 
examination  of  the  instruction  however  shows  that  it 
was  intended  to  be  applied  only  to  the  question  of  the 
care  and  caution  exercised  by  appellee^  before  and  at 
the  time  of  his  injury,  and  only  sought  to  tell  the  jury 
what  they  might  find  from  the  existence  of  certain  con- 
ditions upon  that  subject,  and  did  not  attempt  to  di- 
rect a  general  verdict. 

The  other  given  instruction,  challenged  by  appellant, 
was  the  fifth,  which  is  as  follows : 

"The  court  instructs  the  jury  as  to  the  third  count 
of  plaintiff's  declaration,  the  statute  of  Illinois  at  the 
time  of  plaintiff's  injury  provided  as  follows:  *  Cross 
cuts  shall  be  made  not  more  than  60  feet  apart.'  " 

This  instruction  is  in  the  language  of  the  statute  and 
under  our  interpretation  of  the  law,  as  above  set  forth, 
was  wholly  proper. 

Appellant  insists  the  court  erred  in  permitting  a  wit- 
ness for  plaintiff  to  answer  the  question,  **What  was 
the  condition  of  the  air  in  your  entry  on  February 
28th,"  the  answer  being,  ''The  air  was  bad  on  the  28th 
of  February,  near  the  working  place."  The  criticism 
is  that  the  time  was  too  remote  to  be  of  any  value  in 
determining  whether  or  not  appellant  failed  to  supply 
a  proper  quantity  of  air  on  the  day  appellee  was  in- 
jured. There  was  evidence,  however,  tending  to  show 
the  existence  of  bad  air  in  the  entry  both  before  and 
after  that  date,  and  the  question  was  proper  for  the 
purpose  of  determining  whether  or  not  appellant 
should  in  the  exercise  of  ordinary  care,  have  had  notice 
of  the  conditions  which  existed.  Objection  is  also  made 
that  two  physicians,  called  for  plaintiff,  who  made  an 
examination  of  him  after  he  had  received  his  injuries, 
testified  as  to  the  condition  of  his  hearing  and  of  the 
strength  of  the  grip  of  his  hand,  upon  the  ground  that 
the  physicians  had  to  depend  for  their  knowledge  of 
the  same  upon  appellee's  statement.  While  the  testi- 
mony of  these  witnesses  was  admitted,  the  court  said 
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in  reference  to  the  same,  **As  to  the  test  of  hearing, 
the  statement  may  be  disregarded,  as  to  the  other  test 
the  jury  will  take  what  the  doctor  discovered  through 
his  own  efforts,  without  any  statement  from  plaintiff/' 
And  again,  **The  jury  will  regard  only  such  testimony 
of  the  doctor  as  to  what  he  himself  observed,  and  not 
what  the  plaintiff  told  him/'  But  even  if  the  admis- 
sion of  this  testimony  had  not  been  properly  guarded 
by  the  court,  it  could  not  have  injured  appellant  in 
this  case,  for  the  reason  that  it  was  solely  directed  to 
the  question  of  the  damages  to  be  recovered,  which  in 
this  case,  considering  the  undisputed  injuries,  were  by 
no  means  excessive.  No  reason  calling  for  a  reversal 
of  the  judgment  in  this  case  appears  to  us  and  the 
same  will  therefore  be  afomed. 

Aijirmed. 


Edivard  StecUer,  Appellee,  v.  Southern  Bailway  Company,  Ap- 
pellant 

iNBTBUonoNS — particular  phrase  held  not  erroneous.  Hel4f  that 
the  use  of  the  phrase  "and  you  should  so  find"  in  the  instruction 
complained  of,  did  not  constitute  such  error  as  required  a  roTersaL 

Action  in  case.  Appeal  from  the  Circuit  Court  of  Wabuh  county; 
the  Hon.  P.  A.  Peabce,  Judge,  presiding.  Heard  in  this  court  at 
the  February  term,  1909.  Ai&rmed.  Opinion  filed  NoTember  13^ 
1909. 

Gbeen  &  BisLEY  and  Kramer^  Kbameb  &  CampbeUi^ 
for  appellant ;  Edwabd  P.  Humphbbt,  of  counseL 

P.  J.  Koi3,  for  appellee. 

Mb.  PEEsmiNQ  Justice  Higbee  delivered  the  opinion 
of  the  court. 
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Appellee  brought  suit  against  appellant  to  recover 
damages  for  injuries  to  his  orchard,  lying  along  appel- 
lant's right  of  way  some  four  miles  east  of  Mt.  Carmel, 
by  fire  claimed  to  have  been  set  by  engines  passing  on 
appellant's  track.  Appropriate  pleadings  were  filed 
and  the  trial  resulted  in  a  verdict  and  judgment  for  ap- 
pellee for  $700.       • 

Appellant's  contentions  are  that  appellee  failed  to 
prove  the  fire  was  set  out  by  an  engine  of  appellant, 
that  the  verdict  and  judgment  were  grossly  excessive, 
and  that  there  was  error  in  the  first  and  third  mstruc- 
tions  given  for  appellee. 

Appellee's  premises  were  located  on  the  south  side 
of  and  adjoining  appellant's  right  of  way.  The  or- 
chard which  was  injured  consisted  of  about  ten  acres. 
Next  to  the  right  of  way  there  were  apple  and  peach 
trees,  covering  about  two  acres  of  ground,  separated 
from  the  remainder  of  the  orchard,  which  was  set  to 
pear  trees,  by  a  rail  fence.  The  peach  and  apple  or- 
chard had  been  sown  to  clover,  of  which  there  was  a 
good  stand;  while  in  the  pear  orchard,  of  which  some 
6  1-2  acres  were  burned  over,  there  was  a  heavy 
growth  of  blue  grass.  Appellant's  railroad  passes  ap- 
pellee's premises  on  a  grade  about  a  mile  in  length  ris- 
ing towards  the  east,  and  the  orchard  is  about  a  quarter 
of  a  mile  from  its  begioning.  The  fire  occurred  on  Sep- 
tember 2,  1908,  and  on  that  day  a  passenger  train  of 
appellant  passed  the  orchard  in  question,  going  east  at 
about  2  o'clock  p.  m.  and  another  passenger  train  going 
west  passed  the  same  point  some  fifteen  minutes  later. 
Two  witnesses,  who  were  driving  home  from  Mt.  Car- 
mel, heard  the  train  going  east  when  they  were  about 
a  inile  and  a  half  from  the  orchard  and  soon  after- 
wards saw  smoke  in  the  direction  of  appellee's 
premises.  When  they  arrived  there,  appellee's  wife 
came  out  and  asked  them  to  come  and  help  fight  the 
fire  which  they  did.  The  wind  at  that  time  was  blow- 
ing from  the  northeast,  which  was  from  the  direction 
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of  the  railroad,  toward  appellee's  buildings.  It  is  un- 
disputed that  the  right  of  way  of  appellant  had  been 
mowed  a  week  or  two  before  the  fire,  and  that  the 
weeds  and  grass  which  had  been  cut,  had  not  been  re- 
moved therefrom.  When  the  two  witnesses  arrived, 
the  fire  had  already  burned  off  the  weeds  and  grass  on 
appellant's  right  of  way  and  was  going  through  the  or- 
chard towards  appellee's  buildings.  After  the  fire  was 
put  out  near  the  buildings,  the  witnesses  went  over  to 
the  railroad  right  of  way,  where  the  fire  continued  to 
burn  towards  the  west,  imtil  it  reached  a  farm  cross- 
ing. Another  witness  who  arrived  at  the  place  when 
the  fire  had  nearly  reached  the  house,  testified  that  the 
wind  was  from  the  northeast  and  that  the  fire  came  to- 
wards the  house  from  the  direction  of  the  railroad. 

Appellant's  employes  in  charge  of  the  trains  going 
east  and  west,  at  the  time  in  question,  were  not  wit- 
nesses upon  the  trial,  and  there  was  no  one  who  tes- 
tified directly  to  seeing  sparks  or  fire  come  from  ap  en- 
gine of  appellant  and  ignite  the  combustible  matter 
upon  the  right  of  way.  But  in  I.  C.  R.  R.  Co.  v.  Bailey, 
222  111.  480,  it  was  held,  the  fact  that  fire  was  com- 
municated by  a  railroad  engine,  might  be  established 
by  proof  of  circumstances,  giving  rise  to  an  inference 
of  that  fact,  provided  such  circumstances  constituted  a 
preponderance  of  the  evidence.  In  this  case  the  jury 
evidently  concluded  that  the  preponderance  of  the  evi- 
dence justified  the  inference  that  the  fire  in  question 
was  set  by  one  of  appellant's  engines,  and  we  cannot 
say  that  this  inference  was  not  warranted  by  the 
proof. 

The  most  serious  question,  as  it  appears  to  us,  in 
this  case,  is  the  claim  of  appellant  that  the  verdict  and 
judgment  were  so  grossly  excessive,  that  they  should 
not  be  permitted  to  stand.  A  considerable  quantity  of 
evidence  was  introduced  upon  this  question  and  the 
same  is  discussed  at  length  and  in  detail  by  counsel  for 
the  respective  parties.  We  have  considered  this  mat- 
ter carefully  but  believe  it  would  be  unprofitable  to  dis- 
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CUSS  the  same  in  this  opinion,  further  than  to  say  that 
appellee  introduced  witnesses  who  testified  that  his 
damages  amounted  to  from  $1700  to  $2500  while  ap- 
pellant's witnesses,  on  the  same  subject,  placed  the 
damages  from  $270  to  $400.  It  is  difficult  for  us  to  de- 
termine which  witnesses  were  more  nearly  correct  in 
their  estimates,  and  we  are  content  to  leave  that  ques- 
tion to  the  jury  and  court  below,  who  saw  the  witnesses 
and  were  better  enabled  to  know  what  credit  to  give  to 
their  testimony. 

The  objection  to  the  first  instruction,  given  for  ap- 
pellee, is  that  it  is  in  substance  a  direction  to  the  jury 
to  find  appellant  guilty.  It  appears  from  an  examina- 
tion of  the  instruction,  however,  that  it  states  condi- 
tions under  which  plaintiff  would  be  entitled  to  recover 
and  instructs  the  jury  that  in  such  case  the  defendant 
would  be  liable  for  the  damages  caused  and  that  they 
should  so  find.  The  particular  objection  is  to  the 
words  **and  you  should  so  find"  contained  in  the  in^ 
struction.  We  do  not  think  these  words  are  objec- 
tionable when  used  in  the  connection  in  which  they  oc- 
cur in  the  instruction.  The  instruction  would  indeed 
bear  the  same  import  if  those  words  were  left  out.  The 
other  instruction  complained  of  concerns  the  measure 
of  damages  and  appears  to  us  to  state  the  rule  of  law 
regarding  the  same,  correctly  and  in  the  usual  form. 

The  judgment  of  the  court  below  will  be  affirmed. 

AiJirmed. 


Key  Bagby  et  al.,  Appellants,  t.  Court  of  Honor,  Appellee. 

Insurance— loTiot  not  material  to  risk  as  a  matter  of  tato.  While 
It  is  true  that  no  recovery  can  be  had  upon  a  life  policy  of  insur- 
ance which  is  obtained  by  fraud  and  misrepresentation  on  the  part 
of  the  Insured  as  to  the  material  representations  affecting  the  risk, 
yet  the  authorities  do  not  $o  to  thQ  extent  of  holding  that  In  9k  c^q 
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where  statements  and  answers  were  made  by  an  applicant  for  in- 
surance to  the  representative  of  the  company  or  association  con- 
cerning matters  of  family  history,  in  good  faith,  believing  them  to 
be  true,  that  such  answers  or  statements  must  in  all  cases  be  taken 
and  considered  material,  as  a  matter  of  law. 

Astumpsit,  Appeal  from  thd  Circuit  Court  of  Pulaski  county; 
the  Hon.W.  N.  Butleb,  Judge,  presiding.  Heard  in  this  court  at 
the  February  term,  1909.  Reversed  and  remanded.  Opinion  lUed 
November  13,  1909. 


L.  M.  Bbadley,  for  appellants. 

George  E.  Martin  and  Wall  &  Caster,  for  appellee; 
Wm.  B.  Riss»,  of  counsel. 

Mr.  Presiding  Justice  Higbee  delivered  the  opinion 
of  the  court. 

Appellants,  who  are  minors  suing  by  their  guardian, 
seek  to  recover  the  amount  of  a  benefit  certificate,  is- 
sued by  appellee  upon  the  life  of  their  mother,  Georgia 
Bagby,  who  died  April  6,  1907. 

To  the  declaration  of  appellants,  which  set  out  the 
certificate  in  which  they  were  named  as  beneficiaries, 
appellee  pleaded  the  general  issue  and  several  special 
pleas,  the  latter  relying  upon  and  setting  forth  certain 
alleged  false  answers  made  by  Georgia  Bagby  to  the 
questions  propounded  to  her  at  the  time  she  made  her 
application  for  membership.  Appellee  paid  into  court 
the  amount  deceased  had  paid  to  it  upon  the  policy, 
with  costs  to  the  time  of  payment.  The  verdict  and 
judgment  were  in  favor  of  appellee  and  the  court  or- 
dered the  amount  deposited  with  it,  covering  premiums 
paid,  to  be  turned  over  to  appellants.  At  the  time  of 
her  death  Georgia  Bagby  held  a  beneficiary  certificate, 
for  the  sum  of  $2000,  issued  by  appellee,  payable  to  ap- 
pellants. This  certificate  was  the  reissue  of  a  former 
one  and  subject  to  all  the  provisions  of  the  original  cer- 
tificate. The  original  certificate  was  issued  January 
20,  1900,  when  she  was  29  years  of  age.    She  made 
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written  application  and  was  examined  by  Dr.  Hall 
Whitaker,  local  examiner  at  Olmstead,  in  Pulaski 
coimty,  Illinois,  near  which  place  she  lived.  The  an- 
swers to  the  printed  questions  were  written  down  by 
the  examining  physician  and  the  application  signed  by 
the  applicant.  It  contained  the  provision  **that  this 
application  and  the  law  of  this  order,  shall  form  the 
sole  basis  of  my  admission  to  and  membership  therein, 
and  of  the  benefit  certificate  to  be  issued  me  by  said 
Supreme  Court  of  Honor ;  that  any  untrue  or  fraudu- 
lent statement  or  answer  made  to  the  district  medical 
examiner,  or  any  concealment  of  facts,  intentional  or 
otherwise  in  this  application  •  •  •  shall  forfeit 
the  right  of  myself  and  that  of  my  beneficiaries  to  any 
and  all  benefits  and  privileges  therein,  or  arising  there- 
from.'^ In  her  answer  concerning  her  family  history, 
she  stated  that  her  father  died  of  pneumonia,  when  he 
was  46  years  of  age,  having  been  sick  seven  days,  and 
that  her  mother  died  of  pneumonia  at  41  years  of  age, 
after  a  sickness  of  ten  days.  In  answer  to  the  question 
"Have  either  of  your  parents  or  any  of  your  paternal 
or  blood  relations  had  consumption,''  she  answered, 
''No."  Under  the  head  of  *' Hints  to  Medical  Exam- 
iner" connected  with  the  printed  application  is  the 
statement:  **If  petitioner  pleads  ignorance  of  family 
history,  the  examiner  should  elicit  some  approximate 
idea  of  the  causes  of  death.  Having  thus  defined  the 
family  history  as  exactly  as  may  be,  the  examiner  has 
it  within  his  power  to  decide  how  far  the  petitioner 
may  be  considered  pre-disposed  to  the  diseases  of 
which  his  relatives  died."  Under  the  head  of  ** Re- 
marks," the  examiner  inserted,  *'Mrs.  Bagby  doesn't 
know  anything  of  her  family  from  the  fact  she  never 
lived  among  them  since  she  was  small  and  never  heard 
of  them."  The  examiner  in  answer  to  questions  on  the 
application  to  be  answered  by  him,  stated  that  he  had 
made  a  careful  examination  of  the  thorax,  that  the 
respiration  was  fuU,  easy  and  regular  and  the  murmur 
clear  and  distinct  over  both  lungs ;  that  there  was  no 
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indication  of  disease  of  the  organs  of  respiration  or 
their  appendages ;  that  there  was  no  habitual  congh  or 
expectoration  or  occasional  difficulty  in  breathing;  that 
the  petitioner  would  probably  outlive  the  estimated  ex- 
pectancy; and  that  he  recommended  her  for  member- 
ship. The  application  and  examination  were  dated 
June  23,  1900.  About  seven  years  later  Mrs.  Bagby 
died  of  what  was  pronounced  to  be  quick  consumption. 

It  appeared  from  the  evidence  that  her  father  died 
in  1890  after  a  long  illness  and  her  mother  in  1892  af- 
ter an  illness  of  some  duration.  Mrs.  Bagby  had  been 
away  from  home  in  the  west  during  most  of  her 
father's  illness,  but  was  at  home  both  when  he  and  her 
mother  died.  The  jury  in  addition  to  their  general 
verdict  in  favor  of  appellee,  found,  in  answer  to  special 
interrogatories,  that  George  Brown,  the  father,  and 
Elizabeth  Brown,  the  mother  of  the  insured,  were  both 
afflicted  with  consumption  prior  to  death;  that  the  ill- 
ness of  each  was  of  long  duration ;  that  each  died  of 
consumption  and  that  the  insured  was  at  home  at  the 
time  each  of  them  died. 

From  the  evidence  the  mother  and  father  of  Mrs. 
Bagby  appear  to  have  been  in  good  health  uatil  long 
after  her  birth  and  there  was  evidence  tending  to  show 
that  the  father's  decline  in  health  originated  from  a 
knife  wound  in  the  left  breast,  some  years  before  he 
died. 

The  evidence  relied  upon  by  appellee  as  to  the  cause 
of  death  of  Mrs.  Bagby 's  father  and  mother  was  the 
testimony  of  a  physician  who  stated  that  he  was  not 
their  attending  physician  but  that  he  called  on  both  of 
them  during  their  illness,  either  in  the  place  of  or  in 
consultation  with  another  physician.  As  to  the  father 
he  states,  **  The  cause  of  Bud  Brown's  death  to  my  best 
knowledge,  was  that  he  had  consumption.  •  •  •  Well, 
my  judgment  would  be  he  died  from  the  disease  he  had 
when  I  saw  him  last,  unless  something  else  developed, 
and  that  was  consumption."  And  as  to  the  mother, 
**I  could  not  be  positive  what  Mrs.  Elizabeth  Brown 
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died  of.  My  best  judgment  was  when  I  saw  her  that 
she  would  die  of  consumption.  I  saw  her  over  a  week 
or  ten  days^  as  I  remember,  I  wouldn't  be  positive,  and 
I  considered  her  in  the  last  stage.'*  The  evidence  is 
not  satisfactory  upon  the  question  whether  Mrs. 
Bagby  knew  positively  of  what  disease  her  father  and 
mother  died,  and  it  is  contended  by  appellants  that  she 
might  well  have  supposed  they  died  of  pneumonia. 
The  physician  above  referred  to  testified  that  he  may 
have  told  the  mother  that  the  father  had  **lung 
trouble,"  but  he  could  not  say  whether  Mrs.  Bagby, 
the  insured,  was  in  the  room  or  in  his  presence  at  that 
time. 

The  benefit  certificate  or  policy  does  not  in  direct 
terms  make  the  answers  or  statements  of  the  insured, 
in  reply  to  the  specific  inquiries  contained  in  the  ap- 
plication, warranties,  and  they  are  not  treated  as  di- 
rect warranties  by  the  pleas  filed  in  this  case,  nor  by 
the  briefs  and  arguments  of  counsel  for  the  respective 
parties. 

It  is  claimed,  however,  by  appellee,  that  such  state- 
ments and  answers  are  material  representations  and 
that  the  materiality  of  the  same  is  a  question  of  law 
for  the  court  and  not  a  question  of  fact  for  the  jury. 
The  court  below  adopted  appellee's  theory  and  in- 
structed the  jury  that  such  answers  and  statements 
were,  as  matters  of  law,  material  to  the  risk;  that  if 
they  found  the  father  and  mother  or  either  of  them  died 
of  consumption  and  that  the  statement  as  to  the  causes 
of  their  death  made  by  the  insured  was  relied  upon  by 
appellee,  **then  it  makes  no  difference  whether  the  in- 
correct statements  were  made  intentionally  or  in  good 
faith  through  honest  mistake,  as  a  matter  of  law,  in 
such  case  said  incorrect  statement  would  avoid  the  cer- 
tificate here  sued  on,  and  the  plaintiffs  cannot  re- 
cover." 

In  one  instruction  the  answers  made  by  Mrs.  Bagby 
to  the  questions  propounded  to  her  were  set  out  and 
the  instruction  then  concludes  **and  if  you  further  be- 
lieve from  a  preponderance  of  the  evidence  that  the 
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said  answers  to  the  said  questions,  as  made  in  the  said 
application  for  insurance,  were  not  true,  then  this 
would  he  a  false  representation  as  will  avoid  the  cer- 
tificate of  insurance  here  sued  on,  whether  the  untrue 
answers  were  made  by  the  said  Georgia  Bagby,  either 
knowingly  or  innocently  or  by  mistake  or  accident,  and 
in  such  case  the  plaintiffs  cannot  recover  in  this  suit, 
and  your  verdict  should  be  for  the  defendant." 

Appellants  on  the  other  hand  claim  that  the  ma- 
teriality of  the  representations  made  by  the  insured  in 
her  application,  was  a  question  of  fact  for  the  jury,  but 
the  court  refused  to  give  their  instructions  embodying 
that  theory.  It  is  not  without  value  to  note  that  the 
examiner  was  authorized  in  appellee's  instaructions  to 
him,  in  case  the  petitioner  pleaded  ignorance  of  family 
history,  as  it  is  apparent  from  the  written  statements 
made  by  the  examiner  Mrs.  Bagby  did,  to  elicit  some 
approximate  idea  of  the  cause  of  death,  and  when  such 
history  was  so  defined,  to  decide  the  petitioner's  pre- 
disposition to  certain  diseases ;  also  that  the  examiner 
set  down  the  answers  to  the  questions  in  the  petition 
signed  by  the  petitioner.  It  was  therefore  a  question 
whether  the  answers  in  the  application  were  the  direct 
answers  of  the  applicant  or  the  approximate  idea  of 
the  causes  of  death  elicited  from  the  applicant  and  de- 
fined by  the  local  examiner.  While  it  is  true  that  no 
recovery  can  be  had  upon  a  life  policy  of  insurance 
which  is  obtained  by  fraud  and  misrepresentation  on 
the  part  of  the  insured  as  to  the  material  representa- 
tions affecting  the  risk,  yet  the  authorities  do  not  in 
our  opinion  go  to  the  extent  of  holding  that  in  a  case 
where  statements  and  answers  were  made  by  an  ap- 
plicant for  insurance  to  the  representative  of  the  com- 
pany or  association,  concerning  matters  of  family  his- 
tory, in  good  faith,  believing  them  to  be  true,  that  such 
answers  or  statements,  must  in  all  cases  be  taken  and 
considered  material,  as  a  matter  of  law. 

This  court  in  Provident  Sav.  Life  Assur.  Society  v. 
Cannon,  103  111.  App.  534,  where  it  was  claimed  by  the 
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Society  that  false  answers  had  been  made  by  the  in- 
sured to  questions  contained  in  his  application,  said: 
'^With  reference  to  the  answers  and  statements  of  the 
assured  above  discussed,  as  well  as  to  those  concern- 
ing the  assured 's  usual  medical  attendant,  without 
reference  to  either  the  law  or  fact  of  waiver  or  es- 
toppel to  avail  as  a  defense,  it  devolves  upon  appellant, 
not  only  to  prove  that  such  answers  and  statements,  or 
one  of  them,  are  fraudulent  or  untrue,  that  applicant 
knew  they  were  false  at  the  time  they  were  made,  and 
that  the  fact  concealed  or  the  falsehood  expressed,  was 
material  to  the  risk;  and  these  questions  are  all  ques- 
tions of  fact  for  a  jury  to  decide.'' 

In  Mfg.,  etc.,  Ins.  Co.  v.  Zeitinger,  168  HI.  286  (a  fire 
insurance  case),  it  was  held,  that  **When  there  is  no 
moral  fraud,  a  representation,  although  false,  does  not 
avoid  the  policy  unless  such  representation  be  ma- 
terial, and  its  materiality  is  a  question  upon  the  evi- 
dence for  the  jury." 

In  Globe  Mut.  Ldf e  Ins.  Assn.  v.  Wagner,  90  HI.  App. 
444,  the  doctrine  laid  down  in  the  above  case  is  quoted 
and  relied  upon  in  a  life  insurance  case,  and  that  case 
was  afterwards  affirmed  by  the  Supreme  Court  (188 
HI.  133), 

The  question  here  presented  differs  from  that  raised 
in  Fraternal  Tribunes  v.  Hanes,  100  111.  App.  1,  as  in 
that  case  the  certificate  itself  made  the  statements  of 
the  member  in  his  application  for  membership,  and  the 
statements  certified  by  him  to  the  medical  examiner,  a 
part  of  the  contract,  and  by  such  application,  the  truth- 
fulness of  the  statements  was  warranted;  and  it  was 
held  that  a  plea  which  alleged  that  the  applicant  had 
made  a  false  answer  concerning  the  cause  of  his 
father's  death,  and  that  he  knew  it  to  he  false,  was  a 
good  plea  and  that  if  the  representation  was  false 
there  could  be  no  recovery. 

We  are  of  opinion  that  the  court  erred  in  giving  the 
instructions  for  appellee  above  referred  to,  and  for 
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that  reason  the  judgment  will  be   reversed   and  the 
cause  remanded. 

Reversed  and  remanded. 

Mr.  Justiob  Duncan  took  no  part  in  the  considera- 
tion and  decision  of  this  cause. 


Miniiie  Kincli,  Appellee,  t.  Edward  Walter  et  al.,  Appellants. 

1.  Evidence— irften  admission  of  concliisions  of  witness  not  error. 
The  admission  by  the  trial  court  of  conclusions  of  law  will  not  re- 
verse where  no  objection  was  made  to  such  evidence  upon  the 
ground  that  it  stated  conclusions. 

2.  Evidence — what  proper  upon  cross  examination.  Upon  the 
cross  examination  of  a  witness  it  is  proper  to  permit  a  full  inquiry 
with  respect  to  any  matter  touched  upon  on  direct  examination. 

8.  EviDKNCB-^io^ien  testimony  of  grand  jurors  competent.  Grand 
Jurors  may  be  compelled  to  testify  to  proceedings  in  the  jury 
room  if  it  is  necessary  for  purposes  of  public  justice  or  for  the  pro- 
tection of  private  rights. 

4.  Instbuctionb — must  not  assume  facts  in  dispute.  An  instruc- 
tion is  erroneous  and  ground  for  reversal  which  assumes  the  exist- 
ence of  the  principal  fact  upon  which  the  defense  is  predicated. 

Action  in  case  for  malicious  prosecution.  Appeal  from  the  City 
Court  of  East  St.  Louis;  the  Hon.  W.  J.  N.  Moters,  Judge,  presiding. 
Heard  in  this  court  at  the  February  term,  1909.  Reversed  and 
remanded.    Opinion  filed  November  13,  1909. 

W.  M.  Vandeventer  and  W  E.  Knowles,  for  appel- 
lants. 

B.  H.  Canby,  for  appellee. 

Mr.  Justice  Duncan  delivered  the  opinion  of  the 
court. 

This  is  a  suit  for  malicious  prosecution,  the  trial  of 
which  resulted  in  a  verdict  and  judgment  in  favor  of 
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the  appellee  in  the  sum  of  $300  against  the  appellants, 
Walter,  Knowles  and  Vandeventer.  A  verdict  of  not 
guilty  was  rendered  as  to  the  other  two  defendants. 

The  declaration  charges  that  all  the  defendants  at 
the  September  term,  1906,  of  said  City  Court  of  East 
St.  Louis,  appeared  before  the  grand  jury  thereof  and 
falsely,  maliciously  and  without  probable  cause, 
charged  the  appellee  with  feloniously  taking,  stealing 
and  carrying  away  certain  merchandise  and  chattels  of 
the  defendant,  Edward  Walter;  that  she  was  thereupon 
indicted  by  the  grand  jury  for  larceny,  arrested  by  the 
sheriff  and  arraigned  for  trial;  and  that  she  was  dis- 
charged out  of  the  custody  of  the  court,  on  a  nolle 
prosequi  entered  in  said  cause  by  the  State's  Attorney. 

We  are  now  considering  this  case  on  a  rehearing. 
This  cause  was  afi&rmed  by  this  court  on  the  12th  of 
September,  1908,  because  of  the  failure  of  appellants 
to  attach  to  the  record  an  assignment  of  errors,  al- 
though an  assignment  of  errors  was  found  printed  in 
the  abstract.  The  petition  of  the  appellants  for  a  re- 
hearing and  for  leave  to  attach  the  assignment  of  er- 
rors to  the  record  has  been  granted,  and  the  same  as- 
signment of  errors  printed  in  the  abstract  has  been  at- 
tached to  the  record. 

The  chief  defense  relied  on  in  this  case  by  the  appel- 
lants, as  appears  from  the  record,  is  that  they  are  not 
guilty  of  prosecuting  the  plaintiff  at  all,  either  mali- 
ciously or  otherwise ;  that  is  to  say,  that  they  neither 
procured,  nor  in  any  manner  aided  or  encouraged  the 
procuring  of  the  indictment  of  the  plaintiff  for  larceny. 
The  testimony  of  the  foreman  and  clerk  of  the  grand 
jury,  and  of  all  of  the  defendants  is,  in  substance,  that 
not  one  of  the  defendants  ever  gave  any  evidence  before 
the  grand  jury  in  any  wise  tending  to  incriminate  the 
appellee.  Their  evidence  is  entirely  corroborated  by 
the  sworn  statements  signed  by  the  several  defendants, 
which  the  clerk  of  the  grand  jury,  Harry  S.  Kramer, 
says  contain  the  substance  of  their  evidence.  The  only 
time  her  name  was  mentioned  before  the  grand  jury, 
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as  these  witnesses  and  these  exhibits  testify,  was  when 
Mr.  Walter  was  asked  who  owned  the  store-house  in 
which  were  his  goods  and  chattels  in  question.  His  an- 
swer was  in  substance  that  he  leased  it  from  Minnie 
Kirsch.  The  evidence  of  the  clerk  and  foreman  of  the 
grand  jury  tend  to  show  that  the  Staters  Attorney 
wrote  up  the  indictment  and  that  the  grand  jury  with- 
out ever  reading  it  and  without  knowing  appellee's 
name  was  in  it,  unanimously  voted  for  a  true  bill  be- 
lieving it  simply  an  indictment  against  Francis  Kirsdi, 
her  husband,  and  August  Latinette. 

The  only  evidence  introduced  by  the  plaintiff  that 
tends  to  prove  that  the  defendants  procured,  or  aided 
in  procuring  the  indictment  against  this  appellee,  is, 
first,  the  indictment  itself,  together  with  the  further 
fact  that  the  only  names  of  witnesses  endorsed  thereon 
were  the  names  of  the  five  defendants  in  this  cause; 
second,  the  affidavit  of  Judge  Canby  for  a  continuance 
of  the  case  admitted  by  the  defendants,  stating  in  sub- 
stance that  plaintiff  expects  to  prove  by  F.  J.  TecUen- 
berg.  State's  Attorney,  and  Harry  S.  Kramer,  clerk  of 
the  grand  jury,  that  on  September  27, 1906,  the  defend- 
ants appeared  before  said  grand  jury  and  falsely  and 
maliciously,  and  without  probable  cause,  charged  the 
plaintiff  with  stealing  the  goods  and  chattels  of  Wal- 
ter, described  in  the  declaration,  upon  which  evidence 
the  grand  jury  found  said  indictment ;  and,  by  Tecklen- 
berg,  that  he  prosecuted  the  plaintiff  and  at  the  close 
of  the  evidence  entered  a  nolle  prosequi  as  to  her,  be- 
cause there  was  no  evidence  showing  her  guilty  of  lar- 
ceny, or  showing  any  reasonable  or  probable  cause  for 
her  indictment. 

It  is  insisted  by  appellants  that  this  affidavit  should 
Viot  have  been  admitted  because  it  is  improper  as  only 
stating  conclusions  of  the  witnesses.  It  is  true  that 
this  affidavit  contains  only  mere  conclusions  of  the  wit- 
nesses and  ultimate  facts  to  be  passed  on  by  the  jury. 
On  objection  made  to  it  for  those  reasons  it  should 
have  been  excluded  from  the  jury  by  the  court.    It  is 
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not  proper  to  allow  any  witness  to  state  to  the  jury 
that  the  defendants  "falsely  and  maliciously,  and 
without  probable  cause,  charged  the  plaintiff  with 
stealing  the  goods  of  Whiter.**  These  are  some  of  the 
ultimate  facts  on  which  the  jury  were  to  pass.  Only  the 
evidentiary  facts  upon  which  these  conclusions  are 
based,  if  any,  were  proper  for  the  jury  to  hear.  But 
there  is  no  error  in  the  court  in  admitting  this  evi- 
dence because  no  such  objections  to  it  were  made  by 
the  defendants.  It  is  the  business  of  the  attorneys, 
and  not  of  the  court,  to  object  to  improper  evidence. 
It  is  too  late  now  to  complain  for  the  first  time.  The 
court  only  permitted  the  affidavit  to  be  read  as  the 
evidence  of  Tecklenberg,  as  Mr.  Kramer  came  into  the 
court  room  before  it  was  put  in  evidence. 

In  his  examination  in  chief  by  appellee,  Mr.  Kramer 
swears  that  the  defendants  testified  before  the  grand 
jury  in  the  criminal  case.  He  also  testified  that  he  did 
not  know  that  the  appellee  was  indicted  by  the  grand 
jury.  On  cross  examination  by  the  defendants  he  was 
asked  these  questions:  ''Do  you  remember  what  Mr. 
Knowles  testified  tot'*  ''You  stated  that  you  did  not 
know  that  Minnie  Kirsch  was  indicted,  didn't  youT** 
To  each  of  these  questions  plaintiff  objected,  on  the 
ground  that  the  witness,  a  member  of  the  grand  jury, 
should  not  be  permitted  to  contradict  the  record,  the 
indictment;  and  that  these  questions  were  not  proper 
as  cross  examination.  The  court  sustained  these  ob- 
jections and  the  defendants  excepted  to  the  ruling  of 
the  court.  In  these  rulings  we  think  the  court  erred. 
The  effect  of  the  appellee's  proving  that  the  defend- 
ants testified  before  the  grand  jury  and  that  they  were 
the  only  witnesses  endorsed  on  the  indictment,  in  con- 
nection with  the  proof  that  appellee  was  indicted,  was 
certainly  to  impress  the  jury  that  the  defendants,  or 
some  of  them,  gave  evidence  tending  to  prove  her 
guilty  of  larceny.  The  defendants  had  the  right  then 
by  way  of  cross  examination  to  show  that  Mr.  Knowles, 
or  any  other  of  the  defendants,  gave  no  such  evidence. 
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if  he  could  do  so  by  this  witness.  The  appellee  had  al- 
ready by  her  examination  elicited  from  the  witness  the 
fact  that  he  koew  nothing  of  this  appellee  being  in- 
cluded in  the  indictment,  although  a  member  of  the 
grand  jury  and  present  when  it  was  proposed  and 
passed  npon  as  a  true  bill.  The  defendants  then  cer- 
tainly had  the  right  to  cross  examine  him  further  on 
this  question.  The  ruling  of  the  court  seems  to  be 
based  on  the  holding  of  the  Supreme  Court  in  Gitchell 
V.  People,  146  111.  175,  to  the  effect  that  an  indictment 
should  not  be  subjected  to  attack  by  the  members  of 
the  grand  jury  who  returned  it  into  open  court  as  "a 
true  bill,'*  or  by  any  other  persons  authorized  by  law 
to  be  present  in  the  grand  jury  room.  That  ruling  was 
made  on  the  trial  of  the  party  accused  in  the  indict- 
ment and  was  proper  and  right  in  that  case.  The  Su- 
preme Court  said  in  that  case,  ''The  hardship,  which 
an  accused  party  may  suffer  because  he  is  not  allowed 
to  go  behind  the  indictment  to  see  how  it  has  been 
found,  will  be  small  compared  with  the  incalculable 
mischief  which  will  result  to  the  public  at  large  from  a 
disclosure  of  what  the  law  deposits  in  the  breast  of  a 
grand  juror,  as  an  inviolable  secret.  An  innocent  per- 
son will  not  be  hurt  by  being  forbidden  to  thus  go  be- 
hind the  indictment,  for  he  can  always  vindicate  him- 
self in  a  trial  upon  the  merits.**  But  what  shall  we 
say  of  these  defendants  now  before  usT  Would  it  not 
be  a  rank  injustice  to  them  to  say  that  they  shall  not 
be  permitted  to  prove  by  the  grand  jurors,  or  any  of 
the  parties  present  when  their  evidence  was  heard^ 
that  they  actually  did  nothing  and  said  nothing  to 
cause  this  woman  to  be  indicted,  and  that  there  was  no 
intention  of  the  grand  jury  to  indict  hert  Suppose  on 
the  other  hand  that  there  is  a  prosecution  against  a 
party  for  perjury  in  giving  testimony  before  the  grand 
jury,  if  this  rule  is  to  be  invoked  then  the  perjurer,  if 
he  be  one,  goes  free  because  there  could  be  no  evidence 
against  him.  If  this  rule  is  to  be  taken  without  excep- 
tion there  would  be  no  end  to  the  mischief  that  might 
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be  done  by  perjurers  in  the  grand  jnry  room  and  the 
public  would  be  powerless  to  prevent  it.  The  Supreme 
Court  did  not  mean  for  us  to  accept  the  above  rule 
without  exception,  as  appears  clearly  on  yage  181  of 
said  opinion  where  they  quote  approvingly  Am.  and 
Eng.  Ency.  of  Law,  9  vol.  17  (first  ed.),  as  follows: 
'*  Grand  jurors  may  not  be  compelled  to  testify  as  to 
the  proceedings  in  the  jury  room  unless  it  becomes 
necessary  for  purposes  of  public  justice  or  for  the  pro- 
tection of  private  rights.*' 

In  Underbill  on  Crim.  Ev.,  section  191,  it  is  laid 
down  as  the  rule  that  a  grand  juror  is  not  compellable 
to  testify  as  to  matters  that  took  place  in  the  grand 
jury  room,  unless  it  is  absolutely  necessary  for  him  to 
do  so  in  order  to  prevent  a  miscarriage  of  justice.  It 
is  also  stated  there,  too,  that  where  justice  requires  it, 
an  indictment  may  be  shown  to  have  been  endorsed  a 
true  bill  by  mistake  by  the  evidence  of  one  of  the 
grand  jurors.  See  also  Burr  W.  Jones  on  Ev.,  vol.  3, 
sec.  783. 

The  defendants  should  have  been  permitted  to  show 
if  they  could  by  the  evidence  of  these  grand  jurors, 
that  the  indictment  of  the  appellee  was  a  mistake ;  that 
there  was  no  evidence  against  her  before  the  grand 
jury,  if  that  was  the  case;  and  that  the  grand  jury 
only  voted  to  indict  Francis  Kirsch  and  August  Lati- 
nette. 

Appellee's  second  instruction  is  erroneous  and 
should  not  have  been  given  to  the  jury.  It  reads  thus : 
**If  you  believe  from  the  evidence  the  defendants  had 
no  probable  cause  to  believe  that  plaintiff  had  been 
guilty  of  the  crime  of  larceny,  then  and  in  such  case  you 
may  infer  malice  from  such  want  of  probable  cause.'' 
This  instruction  assumes  the  very  fact  that  these  ap- 
pellants deny,  that  is,  that  they  prosecuted  her  at  all. 
The  jury  are  told  by  this  instruction  that  if  they  had 
no  probable  cause  to  believe  her  guilty  of  larceny,  that 
they  might  infer  malice,  and  without  requiring  a 
further  finding  on  the  main  disputed  question  in  the 


Digitized  by 


Google 


384  Appbliatb  Coubtb  of  Illinois. 

St  Louis  Hay  ft  Grain  Co.  y.  C.  ft  A.  R.  R.  Co.,  151  IIL  App.  8S4. 

case.  If  the  defendants  did  not  make  any  attempt  to 
prosecate  her,  as  they  daim,  all  gromids  for  inferring 
malice  are  wanting,  and  the  instruction  was  therefore 
misleading. 

We  have  passed  on  all  the  principal  mlings  of  the 
court  that  are  assigned  as  error  by  the  appellants  ex- 
cept  those  challenging  the  sufficiency  of  the  evidence  to 
support  the  judgment.  As  the  case  will  have  to  be  re- 
versed and  remanded  for  a  further  trial  in  the  court  be- 
low, we  do  not  deem  it  proper  to  express  an  opinion  on 
the  merits  of  the  case  on  the  evidence.  For  the  errors 
indicated  the  cause  is  reversed  and  remanded  for  a  new 
trial. 

Meversed  and  remanded. 


St.  Louis  Hay  A  Orain  Company,  Appellant,  v.  Chicago  &  Alton 
Bailioad  Company,  Appellee. 

1.  CoMMOir  GABBiEBS — tohen  ohUgations  become  tJiose  of  ware- 
houseman. When  a  common  carrier  places  freight  cars  on  its  team 
tracks  and  notifles  the  consignees  of  their  arrival  and  then  holds 
them  for  inspection  and  sale  hy  the  consignees  while  waiting  the 
further  orders  of  the  consignor,  the  obligations  of  the  common  car- 
rier have  been  reduced  to  and  become  those  of  a  warehouseman. 

2.  RAHJtoAos — when  not  liable  for  extortion  as  to  freight  charges. 
Held,  under  the  evidence. in  this  case,  that  the  defendant  company 
was  not  liable  for  a  penalty  of  treble  the  amount  of  freight  charged 
as  provided  in  sections  124,  125  and  129  of  the  Railroad  Act 

Assumpsit.  Appeal  from  the  City  Court  of  East  St  Louis;  the 
Hoa  MoBTiMEB  Millard,  Judge,  presiding.  Heard  in  this  court  at 
the  February  term,  1909.  Affirmed.  Opinion  filed  November  13, 
1909. 

L.  O.  Whitnel,  for  appellant. 

Kbamek,  Kramer  &  Campbelij,  for  appellee;  Win- 
ston, Payne,  Strawn  &  Shaw,  of  oonnsel. 
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Miu  Justice  Duncan  delivered  the  opinion  of  the 
court. 

This  is  an  action  of  assumpsit  on  the  statute,  chapter 
114,' sections  124, 125  and  129,  entitled  *' Extortion  and 
Unjust  Discrimination, '*  brought  by  appellant  against 
appellee.  The  plaintiff  sues  to  recover  the  pen- 
alty of  treble  the  amount  of  freight  charges,  al- 
leged to  be  unjustly  collected  by  the  defendant  as  com- 
mon carrier  of  the  plaintiff,  on  two  hundred  cars  of 
hay,  shipped  to  East  St.  Louis  by  consignors  in  Illi- 
nois and  elsewhere,  to  consignees  in  East  St.  Louis, 
from  the  latter  of  whom  the  appellant  purchased  said 
cars  of  hay  on  the  tracks  of  defendant  at  East  St. 
Louis.  No  question  arises  on  the  pleadings.  The  trial 
was  had  before  the  city  court  of  said  city  without  a 
jury  by  agreement,  September  10,  1908,  resulting  in  a 
judgment  in  favor  of  defendant  against  the  plaintiff 
for  costs.  4* 

From  1903  to  1907,  the  time  involved  %i  this  suit, 
East  St.  Louis  was  one  of  the  principal  hay-markets  of 
the  country.  A  great  deal  of  hay  from  Missouri,  Illi- 
nois and  Indiana  was  shipped  to  East  St.  Louis  for 
consumption  there;  and,  also,  for  shipment  to  other 
points.  At  this  time  in  question  the  appellant  was  en- 
gaged in  the  commission  business  in  said  city  and  dealt 
largely  in  hay,  most  of  which  it  purchased  on  the 
tracks  of  raili:oads  running  into  the  city.  During  this 
time  the  said  two  hundred  cars  of  hay  were  hauled  by 
the  defendant  on  its  road  in  carloads  onto  its  team 
tracks  in  its  Front  street  yards  located  near  the  river 
in  said  city.  The  hay  was  first  brought  by  trains  of 
appellee  to  its  Venice  yards  located  outside  of  East  St. 
Louis  about  three  miles  north  of  its  Front  street 
yards,  where  the  trains  were  broken  up  and  the  cars 
brought  thence  to  Front  street  yards  by  switch-engines 
and  placed  on  what  is  known  as  the  team  tracks  if  they 
contained  room,  or  if  the  team  tracks  were  full,  they 
were  placed  on  the  hold  tracks  of  the  company.    In  ac- 
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cordance  with  the  custom  of  this  market,  the  cars  were 
then  manifested  by  appellee  posting  up  notices  in  its 
freight  oflftce  giving  the  number  of  the  cars,  the  con- 
tents and  the  name  of  the  consignees.  The  consignees 
also  received  notice  of  the  date  of  the  arrival  of  the 
cars  and  the  freight  charges  thereon.  "By  custom  the 
consignees  then  assembled  the  buyers,  inspected  the 
hay,  and  sold  the  two  hundred  cars  of  hay  to  appellant 
on  said  tracks.  The  appellant  then,  through  the  orig- 
inal consignees,  as  its  agent,  gave  notice  to  appellee  of 
reconsignment  to  itself  at  its  warehouses  in  said  city, 
one  of  which,  the  Union,  is  located  on  the  tracks  of  the 
East  St.  Louis  Connecting  Railway  Company,  some- 
times known  as  Wiggins  Ferry.  The  other  warehouse, 
the  National,  was  located  on  the  tracks  of  the  Southern 
Railway  Company,  sometimes  known  as  V.  &  C.  Belt. 
Neither  one  of  these  warehouses  could  be  reached  by 
the  appellee  by  any  of  its  tracks,  nor  by  any  other 
track  that  ft  was  authorized  to  use.  To  reach  the 
Union  warehouse,  a  car  would  have  to  be  moved  from 
Front  street  yards  about  two  and  one-half  miles  north 
to  the  connecting  road.  East  St.  Louis  Connecting  Rail- 
way, for  delivery  by  that  road.  To  reach  the  National 
warehouse,  the  car  would  have  to  be  moved  from  Front 
street  yards  three  miles  north  to  appellee's  Venice 
yards  and  delivered  to  the  V.  &  C.  Belt,  for  delivery 
by  that  line  to  the  warehouse.  It  does  not  appear  from 
the  evidence  what  part  of  these  two  hundred  cars  were 
transported  to  each  of  these  warehouses.  After  the 
hay  was  sold  on  the  yard  tracks,  no  extra  charge  was 
made  by  the  appellee  to  the  appellant  or  to  any  other 
buyer  or  consignee  of  hay,  for  delivering  the  cars  onto 
the  team  tracks  for  convenient  carting  away  of  the  hay 
by  the  purchaser  or  consignee,  when  such  was  desired 
and  made  known  to  appellee.  All  sales,  however,  were 
made  on  the  team  tracks  unless  they  were  full;  and, 
when  the  cars  were  on  the  team  tracks,  no  physical 
movements  of  the  cars  were  usually  required  for  un- 
loading there.    The  unjust  discrimination  and  extor- 
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tion  that  appellant  complains  of  is  the  practice  of  the 
appellee  of  charging  two  dollars  a  car  for  each  of  the 
said  ears  delivered  to  said  connecting  railroads,  while 
on  the  other  hand  it  makes  no  additional  charge  for 
delivering  cars  of  hay  on  these  team  tracks. 

There  are  many  errors  assigned  on  this  record  by  the 
appellant ;  but  its  real  contention  is  set  forth  in  the 
following  language  of  its  counsel,  quoted  from  appel- 
lant's argumentj,  viz.:  *' There  is,  as  we  view  it,  but 
one  question  involved  in  this  case :  *  *  *  The  court 
seemed  to  be  of  the  opinion  that  after  the  cars  were 
placed  on  the  tracks  in  the  yards  they  remained  in  the 
possession  of  the  railroad  company  as  warehouseman 
and  not  as  carrier.  We  contend  that  there  was  but  one 
shipment  of  each  car  and  there  was  but  one  delivery  of 
each  shipment.  If  we  are  right  in  this  contention  then 
the  judgment  of  the  court  below  was  wrong. '* 

The  evidence  in  this  record  clearly  shows  that  there 
was  no  intention  of  the  defendant  railroad  company  to 
unload  these  cars  of  hay  and  store  them  in  any  of  its 
freight-houses  in  any  event.  It  was  not  expected  or 
desired  by  any  of  the  consignees  or  their  assignees  to 
have  the  hay  so  stored.  Whether  the  delivery  to  the 
appellant  was  to  be  made  to  it  on  the  team  tracks  or  at 
its  warehouses,  the  hay  remained  in  the  cars  of  ap- 
pellee until  they  were  unloaded  by  the  appellant.  None 
of  these  two  hundred  cars  were  unloaded  by  the  ap- 
pellant at  the  team  tracks ;  but  all  of  them  by  its  direc- 
tion, were  hauled  to  the  connecting  roads  aforesaid 
for  delivery  by  those  roads  to  appellant  at  its  ware- 
houses. We  are  not  able  to  understand  how  the  ques- 
*tion  of  whether  or  not  an  actual  manual  delivery  to 
either  the  consignees  or  to  this  appellant  at  the  team 
tracks  of  these  shipments,  such  as  is  spoken  of  by  ap- 
pellant, is  to  be  the  sole  question  upon  which  this  con- 
troversy is  to  be  settled.  Suppose  that  instead  of  an 
order  from  the  appellant  to  the  appellee  to  have  these 
cars  delivered  or  shipped  to  its  warehouses  after  the 
purchase  of  the  cars  of  hay,  the  order  of  appellant  had 
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been  to  deliver  this  hay  to  it  at  Alton,  Illinois,  would 
appellant  contend  that  no  extra  charge  could  be  made 
by  appellee  for  this  service  T  Would  it  make  any  dif- 
ference in  the  settling  of  this  question  that  Alton  was 
the  place  that  the  appellant  usually  or  customarily 
had  these  cars  delivered  to  it  by  appellee  T  Whether 
or  not  the  appellee  was  holding  these  cars  of  hay  as  a 
common  carrier  or  as  warehouseman  at  the  time  it  re- 
ceived orders  from  the  appellant  to  reship  or  deliver 
this  hay  to  it  at  its  warehouses,  may  be  a  factor  in  set- 
tling this  case,  but  not  necessarily  the  controlling  one. 
We  think,  however,  under  the  authorities  that  when 
the  appellee  placed  these  cars  on  its  team  tracks  or 
other  tracks  in  its  Front  street  yards,  and  notified  the 
consignees  of  their  arrival  and  then  held  them  for  in- 
spection and  sale  by  the  consignees,  and  while  await- 
ing further  orders  of  appellant,  that  the  appellee  was 
acting  in  the  capacity  of  a  warehouseman  and  that  its 
original  duty  as  a  common  carrier  had  ceased.  It  had 
then  done  all  that  was  required  of  it  as  a  common  car- 
rier by  its  first  contract,  as  there  was  no  other  place 
of  delivery  specified  in  its  contract  As  warehouse- 
man, if  the  hay  was  to  be  unloaded  from  its  cars  and 
carted  away  while  on  the  yard  tracks,  the  consignee  or 
assignee  would  still  have  the  right  to  demand  of  the 
appellee  that  it  place  the  cars  so  they  could  be  reached 
by  teams  for  the  purpose  of  unloading.  But  this  would 
not  make  them  still  a  common  carrier.  If  they  had 
been  stored  in  a  freight  house  and  appellee  was  hold- 
ing them  there  as  warehouseman,  it  would  be  its  duty 
to  have  them  in  an  accessible  place  for  loading  and 
carting  away;  and  if  they  were  not  in  such  a  place,  the 
duty  of  appellee  as  warehouseman  would  be  to  so  place 
them  that  they  would  be  accessible  for  delivery.  Be- 
fore these  cars  of  hay  were  sold  to  the  appellant  by  the 
consignees,  the  railroad  company  had  no  sort  of  notice 
that  they  were  to  be  sold  to  appellant.  The  railroad 
company  could  not  foresee  that  any  sale  of  this  hay 
would  be  made  at  all.    If  sale  should  take  place  and  if 
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the  railroad  conld  reasonably  expect  a  pale,  the  buyer 
conld  not  be  known  until  sale  was  made.  The  buyer 
after  sale,  whether  appellant  or  some  other  person, 
might  want  it  reconsigned  to  New  Orleans  or  to  any 
other  place  in  this  country.  This  reoonsignment  might 
be  to  some  other  city  on  appellee's  line  or  to  some  city 
off  its  line,  or  there  might  be  no  reconsignment  or  re- 
shipment  any  where  and  the  hay  carted  away  by  the 
consignee  or  his  assignee.  For  the  accommodation  of 
the  hay  market  people,  the  railroad  allowed  its  team 
tracks  and  hold  tracks,  to  be  the  market  place  and  its 
cars  the  market  house  for  this  hay.  We  can  see  no  dif- 
ference in  the  relation  of  the  parties  at  the  time  these 
sales  took  place,  than  if  the  sales  had  taken  place  in  ap- 
pellee's  freight  houses  after  the  articles  had  been  un- 
loaded by  the  carrier  and  stored  for  delivery.  In 
either  case  we  would  regard  the  appellee  as  a  ware- 
houseman. 

In  the  case  of  Gregg  v.  I.  C.  E.  E.  Co.,  147  HI.  550, 
our  Supreme  Court  said:  ''The  law  is  well  settled  in 
this  State  that  the  liability  of  a  railroad  company,  as 
a  comnaon  carrier  of  freight,  ceases  upon  the  unload- 
ing of  the  goods  from  the  car  at  the  place  of  destina- 
tion, and  placing  them  in  a  safe  and  secure  warehouse, 
or  where  the  carrier  is  not  required  in  the  usual  course 
of  business,  or  expected,  to  remove  the  freight  from  the 
car,  as  in  the  case  of  grain  in  the  bulk,  coal,  lumber  and 
the  like,  by  delivering  the  car  in  a  safe  and  convenient 
position  for  unloading,  at  the  elevator,  warehouse  or 
other  place  designated  by  the  contract  or  required  ia 
the  usual  course  of  business,  or  if  no  place  of  delivery 
is  thus  designated  or  required,  on  its  side  track,  in  the 
usual  and  customary  place  for  unloading  by  con- 
signees. •  •  •  In  all  such  cases  the  question  to  be  de- 
termined is,  whether  anything  remains  to  be  done  by 
the  carrier  in  completion  of  its  contract  to  safely  carry 
and  deliver  the  goods  at  the  place  of  destination.  If 
there  is,  its  liability  as  carrier  continues;  if  there  is 
not,  and  the  goods  remain  in  the  possession  of  the  car- 
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rier,  its  liability  in  respect  thereof,  when  not  varied  by 
contract  or  usage,  is  as  warehouseman,  only.''  See 
also  on  this  point,  Richards  v.  Mich.  S.,  etc.,  E.  E.  Co., 
20  m.  405;  Vincent  v.  C.  &  A.  R.  E.  Co.,  49  111.  33;  M. 
D.  T.  Co.  V.  Hallock,  64  111.  286;  Cahn  v.  Mich,  Cent.  B. 
R.  Co.,  71  111.  96;  L  C.  E.  E.  Co.  v.  Carter,  165  HI.  570; 
Schumacher  v.  C.  &  N.  W.  Ey.  Co.,  207  111.  206,  and 
same  case  in  108  111.  App.  520;  Gratiot  St.  Warehouse 
V.  Eailroad  Co.,  221  HI.  418. 

In  M.  D.  T.  Co.  V.  Hallock,  64  111.  286,  quoting  49 
111.  38,  the  court  said,  *'The  rule  of  the  common  law  re- 
quiring common  carriers  by  land  to  deliver  to  the  con- 
signee, has  been  so  far  relaxed  in  regard  to  railways, 
from  necessity,  as  in  most  cases  to  substitute  in  place 
of  personal  delivery,  a  delivery  at  the  warehouses  or 
depots  provided  by  the  company  for  the  storage  of 
goods." 

In  the  case  of  Schumacher  v.  C.  &  N.  W.  Ey.  Co., 
207  111.  at  page  206,  the  (^octrine  of  railroads'  liability 
is  thus  discussed:  *'Eailroads,  as  to  freights  commit- 
ted to  its  charge,  during  the  period  of  transport  and 
until  they  are  delivered,  bear  two  well  recognized  re- 
lations. While  in  transit,  and  for  a  reasonable  time 
after  reaching  the  point  of  destination,  they  owe  the 
duties  and  bear  the  relation  of  common  carriers  i  and 
when  the  car  containing  the  freight  is  delivered  to  the 
consignee  upon  his  own  track  or  at  a  place  selected  by 
him  for  unloading,  if  he  have  one,  or  to  the  consignee 
upon  the  company's  usual  and  customary  track  for  the 
discharge  of  freight,  with  reasonable  and  proper  op- 
portunity to  the  consignee  to  take  the  same,  or  when 
placed  in  the  warehouse  of  such  company  or  the  ware- 
house of  another  selected  by  him,  in  any  and  all  such 
cases  such  companies  then  bear  to  such  freight  the  re- 
lation of  warehousemen." 

In  Cyc,  vol.  6,  page  454,  it  is  said:  '*So,  if  by  the 
shipper's  orders,  the  goods  are  stopped  in  transitu,  and 
they  are  held  for  the  shipper,  the  carrier  while  so  hold- 
ing is  liable  as  a  warehouseman  only."    In  the  case 
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at  bar  the  cars  of  hay  were  held  in  appellee's  yards  for 
inspection  and  sale  by  the  consignees,  and  the  con- 
signees availed  themselves  of  this  privilege.  We  think 
nnder  the  law  the  appellee  was  holding  these  cars  of  hay 
as  warehouseman  at  the  time  it  received  the  order  of 
the  appellant  to  deliver  them  to  its  warehouses  via 
these  connecting  roads. 

But  whether  the  cars  of  hay  in  question  be  regarded 
as  in  a  warehouse  or  as  in  transitu,  at  the  time  of  the 
direction  of  appellant  to  deliver  them  to  its  ware- 
houses, by  way  of  these  connecting  roads,  we  think  that 
the  delivery  to  these  warehouses  was  properly  held  by 
the  lower  court  as  a  new  consignment  or  reshipment 
for  which  the  appellee  could  make  an  extra  reasonable 
charge.  It  is  a  well-recognized  principle  of  law  that 
the  consignor  or  consignee  under  certain  circumstances 
may  divert  the  shipment  of  a  car  of  freight  in  transitu 
and  have  its  destination  entirely  changed  by  paying 
the  extra  charge  of  freight,  if  any  be  due,  for  a  longer 
haul.  If  the  original  shipments  had  been  directed  by 
the  consignors  to  the  appellant's  warehouses  by  way 
of  these  connecting  roads,  the  delivery  evidently  would 
have  been  made  to  these  connecting  roads  in  the  first 
instance  at  the  Brooklyn  and  Venice  yards  of  the  ap- 
pellee, thereby  saving  the  double  haul  between  these 
yards  and  the  front  street  yards,  and  these  extra 
charges  of  two  dollars  per  car  would  not  have  arisen. 
It  appears  from  the  evidence  that  the  Venice  yards 
of  appellee,  where  one  of  these  connecting  lines  had 
to  be  reached  by  appellee,  are  not  within  the  limits 
of  East  St.  Louis.  Neither  one  of  the  warehouses  of 
appellant  could  be  reached  by  appellee's  road  or  by 
any  road  or  switch  that  it  was  using  or  had  the  right 
to  use.  A  railroad  corporation  will  only  be  compelled 
to  deliver  grain  in  the  jwrticular  warehouse  or  ele- 
vator to  which  it  is  consigned  when  such  warehouse 
or  elevator  is  upon  the  line  of  its  road.  Hoyt  v.  C.  B. 
&  Q.  E.  R.  Co.,  93  111.  601. 
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This  consignment  of  these  cars  of  hay  to  appel- 
lant's warehouses  entailed  all  the  routine  and  expenses 
of  an  original  shipment  and  also  the  further  expense 
of  per  diem  charges  for  the  cars  of  other  railroad  com- 
panies while  on  the  line  of  these  connecting  roads,  as 
well  as  loss  of  service  of  its  own  cars  that  contained 
the  hay  while  in  this  new  service ;  and,  while  the  matter 
of  expense  is  not  necessarily  a  deciding  factor  in  this 
case,  we  think  these  reshipments  were  new  services 
for  which  the  appellee  had  a  right  to  make  a  reasona- 
ble charge.  The  lower  court  so  found  and  also  found 
that  the  charges  made  by  appellee  were  reasonable; 
and  we  think  the  evidence  in  this  record  sustains  the 
finding  and  judgment  of  the  lower  court.  We  are  un- 
able to  agree  with  the  appellant  that  the  contract  of 
the  appellee  for  the  original  shipment,  bound  it  to 
make  this  delivery  of  the  hay  in  question  to  appellant's 
warehouses  or  to  the  connecting  roads.  We  recognize 
the  principle  that  custom  has  much  to  do  with  the  duty^ 
of  a  carrier  as  to  the  delivery  of  freight.  If  a  car- 
rier habitually  collects  money  for  the  delivery  of  goods 
to  the  merchant's  store,  by  this  custom  the  duty  of  the 
carrier  to  deliver  at  the  store  might  be  established 
and  its  duty  as  a  carrier  be  continued  until  the  goods 
were  delivered  at  the  store.  But  if  a  carrier  habit- 
ually carries  freight  from  East  St.  Louis  to  Venice  or 
to  Alton  and  somet^es  charges  and  sometimes  makes 
it  a  gratuity,  we  do  not  see  how  the  law  could  require 
it  to  continue  the  gratuity  because  it  had  done  so  cus- 
tomarily provided  every  one  is  treated  alike. 

We  have  examined  all  the  errors  assigned  by  ap- 
pellant, on  special  findings  of  fact  and  of  law,  etc.,  and 
find  nothing  therein  seriously  conflicting  with  the  judg- 
ment of  the  lower  court.  The  judgment  of  the  lower 
court  is,  therefore,  aflSrmed. 

Affirmed, 
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Celeste "Odorizzi,  Plaintiff  in  Error,  ▼.  Southem  Coal  &  llining 
Company,  Defendant  in  Error. 

1.  Mines  and  Minebs  Aot— ^o/ien  peremptory  instruction  proper 
in  action  charging  vHlful  violation.  If  the  injury  of  the  plaintlft 
cannot  by  any  fair  process  of  reasoning  be  attributed  to  the  yiola- 
tion  of  the  statute,  it  is  proper  that  the  trial  court  should  give  a 
peremptory  instruction  for  the  defendant 

2.  Mines  and  Minebs  Act— 4477iat  essentua  to  recovery  in  action 
charging  rcilful  violation.  In  order  to  recover  under  this  statute 
it  is  essential  that  the  plaintiff  establish  by  a  preponderance  of  the 
eyldence  that  the  wilful  violation  alleged  was  the  proximate  cause 
of  the  injury  complained  of. 

Action  in  case  for  personal  injuries.  Error  to  the  Circuit  Court 
of  St  Clair  county;  the  Hon.  Charles  T.  Moobe,  Judge,  presiding. 
Heard  in  this  court  at  the  February  term,  1909.  Affirmed.  Opinion 
filed  November  13,  1909. 

L.  D.  TuBNEB  and  L.  D.  Turneb,  Je.,  for  plaintiff  in 
error. 

EjEtAMEB^  Ejlamer  &  CAMPBEiJii,  foT  defendant  in 
error. 

Me.  Justicb  Duncan  delivered  the  opinion  of  the 
court. 

On  December  26,  1907,  the  defendant  in  error  was 
the  owner  of  and  operating  a  coal  mine  near  New 
Baden,  in  Clinton  county,  by  means  of  a  main  shaft, 
entries,  rooms  and  cross  cuts.  On  that  day  plaintiff 
in  error,  Celeste  Odorizzi,  and  his  helper  were  imder- 
cntting  tiie  face  of  the  coal  with  an  air  machine  in  room 
No.  6,  off  of  the  fifth  north  entry  in  said  mine,  by  di- 
rection of  the  pit-boss  of  the  defendant  in  error.  This 
room  was  opened  about  twenty-seven  feet  in  advance 
of  the  air  current,  or  last  open  cross  cut,  and  was 
driven  to  the  distance  of  about  fifty-two  feet  to  the 
place  where  the  accident  happened.  Plaintiff  was  in- 
jured in  the  afternoon  while  he  was  running  his  ma- 
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chine,  by  coal  falling  on  hdm  out  of  the  face  of  the  room 
and  breaking  his  leg  and  permanently  injuring  him. 
An  appropriate  declaration  was  filed  charging  that 
his  injury  was  caused  by  the  defendant's  wilful  viola- 
tion of  the  statute  on  Mines  and  Miners,  providing  that 
*' cross  cuts  shall  be  made  not  more  than  sixty  feet 
apart,  and  no  room  shall  be  opened  in  advance  of  the 
air  current/'  A  plea  of  not  guilty  was  interposed  by 
the  defendant;  and,  upon  a  jury  trial,  a  verdict  of  not 
guilty  was  returned  at  the  close  of  the  plaintiff's  evi- 
dence by  direction  of  the  court ;  and  judgment  was  en- 
tered in  bar  of  the  action  and  for  costs.  Plaintiff  has 
sued  out  this  writ  of  error  to  review  this  judgment. 

It  is  contended  by  the  plaintiff  in  error  that  there 
is  sufficient  evidence  in  this  record  to  prove  that  the 
injury  which  he  sustained  was  directly  caused  by  the 
defendant's  wilful  violation  of  said  statute;  and  that 
the  case  ought  to  have  been  submitted  to  the  jury  by 
the  court. 

The  evidence  for  the  plaintiff  was  in  substance  that 
he  was  undercutting  the  face  of  the  coal  with  his  ma- 
chine; that  at  the  time  the  coal  fell  there  was  dust  in 
the  room  in  the  air  and  that  the  air  was  bad;  that  the 
cutting  of  the  coal  made  the  dust,  that  he  could  not  see 
the  face  or  the  top  of  the  coal  for  the  dust,  that  he 
was  three  or  four  feet  from  the  face  when  the  coal 
fell  on  him  and  that  it  fell  from  the  face ;  and  that  it 
fell  down  on  him  without  him  noticing  it  before  it  was 
down.  He  also  testified  that  the  roof  of  the  room  was 
all  right  and  that  he  tried  it  to  see  if  it  was  good  or  not 
before  he  went  to  work.  His  witnesses  further  testify 
that  there  is  always  some  du^t  from  oi)erating  the  ma- 
chine, and  that  the  air  current  does  not  have  much  ef- 
fect on  that ;  that  the  coal  dust  is  generally  too  heavy, 
and  settles  without  going  any  distance.  The  foregoing 
is  all  the  evidence  that  was  offered  showing,  or  tending 
to  show,  the  condition  of  this  room  and  the  cause  of 
the  injury  to  the  plaintiff  at  the  time  in  question.  It 
clearly  appears  from  the  evidence  that  the  plaintiff's 
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injury  was  caused  by  the  coal  falling  on  him,  but  it  is 
not  shown  what  caused  the  coal  to  fall.  It  is  equally 
clear  from  the  evidence  that  this  room  being  in  ad- 
vance of  the  air  current  had  nothing  to  do  with  the  fall- 
ing of  the  coal  in  question.  The  evidence  does  not 
even  show,  or  tend  to  show,  that  the  plaintiff  could  or 
would  have  avoided  the  injury  if  the  room  had  been 
completely  ventilated  and  cleared  of  bad  air,  dust  and 
smoke.  The  injury  to  the  plaintiff  cannot,  by  any  fair 
process  of  reasoning,  be  attributed  to  the  violation  of 
the  statute  in  question.  The  lower  court  therefore 
very  properly  held  as  a  matter  of  law  that  the  viola- 
tion of  this  statute  was  not  the  proximate  cause  of  the 
plaintiff's  injury.  Terminal  R.  R.  Ass'n  v.  Larkins, 
112  HI.  App.  366;  Wright  v.  I.  C.  R.  R.  Co.,  119  111. 
App.  132. 

The  plaintiff's  contention  seems  to  be  that  it  was 
not  necessary  for  him  to  prove  that  the  violation  of 
the  statute  was  the  proximate  cause  of  his  injury  to 
entitle  him  to  recover.  The  plaintiff  says  in  his  ar- 
gument: *'If  the  pit-boss  of  the  defendant  in  error  had 
not  ordered  the  plaintiff  in  error  to  go  there  and  work 
in  the  room,  which  was  opened  up  in  violation  of  the 
law,  he  would  not  have  been  injured."  That  is  true 
and  it  is  also  true  that  the  room  was  opened  in  ad- 
vance of  the  air  current  in  wilful  violation  of  the  stat- 
ute. But  that  is  not  enough.  It  must  further  appear 
from,  the  evidence  that  if  the  statute  had  been  com- 
plied with,  that  is,  if  the  proper  cross  cut  had  been 
made  in  advance  of  this  room  and  the  air  current  had 
been  traveling  properly  thereby,  that  the  plaintiff 
would  not  have  been  injured.  In  other  words,  the  wil- 
ful violation  of  the  statute  must  be  shown  to  have  been 
the  proximate  cause  of  the  injury.  Failing  to  intro- 
duce evidence  proving,  or  tending  to  prove,  this  ma- 
terial and  necessary  element  of  recovery,  the  cause 
was  properly  taken  from  the  consideration  of  the  jury. 
Rohlapp  V.  McLean  County  Coal  Co.,  235  III.  630;  Odin 
Coal  Co.  V.  Denman,  185  111.  413;  Pittenger  &  Davis 
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M.  &  M.  Co.  v.  Gettleman,  126  HI.  App.  549;  Mo.  &  111. 
Coal  Co.  V.  Schwalb,  74  lU.  App.  567. 

We  are  of  the  opinion  that  the  lower  court  com- 
mitted no  error  in  this  record.  The  judgment  is  there- 
fore aflSrmed. 

Affirmed. 


Louisa  Fritsins^r,  AppeUee,  v.  Williaiii  F.  Alirens,  Appellant. 

1.  SCabbiaqb— 4i7Aa^  competent  in  action  for  breach  of  promise. 
Held,  m  this  case,  that  it  web  proper  upon  the  question  of  the  exist- 
ence of  a  contract  of  marriage,  for  the  plaintiff  to  prove  what  house- 
hold duties  she  performed  while  living  in  the  house  of  the  defend- 
ant, how  she  cared  for  him  when  he  was  sick,  etc. 

2.  Inbtbugtionb — when  need  not  negative  defenses.  The  plain- 
tiff in  his  instructions  is  not  required  to  anticipate  and  negative 
defenses  not  made  or  relied  upon  by  the  defendant 

3.  Instbuctionb — ivhen  reference  to  ad  damnum  not  erroneous. 
It  is  not  error  for  the  .court  to  tell  the  Jury  at  the  close  of  an  in- 
struction that  they  "cannot  give  damages  to  exceed  the  amount 
alleged  in  the  declaration." 

4.  INSTRUCTIONS' — whcn  usc  of  toord  "should*^  not  erroneous.  An 
Instruction  which  tells  the  Jury  that  they  "should"  take  into  con- 
sideration in  estimating  the  damages  of  the  plaintiff  the  fact,  etc., 
held,  not  erroneous. 

5.  Vebdicts — when  not  excessive.  Held,  in  an  action  of  assumpsU 
for  breach  of  promise  to  marry,  that  a  verdict  of  $3000  was  not 
excessive  where  the  evidence  tended  to  establish  seduction  under 
promise  of  marriage  and  the  birth  of  an  illegitimate  child. 

Assumpsit.  Appeal  from  the  Circuit  Court  of  St  Clair  county; 
the  Hon.  Chablbs  T.  Moobe,  Judge,  presiding.  Heard  in  this  court 
at  the  February  term,  1909.  Affirmed.  Opinion  filed  November  13, 
1909. 


J.  0.  Millkb  and  Barthel  &  Klingel,  for  appellant. 
Dill  &  Pfingsten,  for  appellee. 
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Mr.  Justice  Duncan  delivered  the  opinion  of  the 
court. 

Jjonisa  Fritzinger,  appellee,  is  a  widow  about  thirty- 
one  years  of  age,  who  had  one  female  child  about  four 
years  of  age.  Prior  to  February  27,  1906,  she  lived 
with  her  parents  in  Smithton,  Illinois.  William  F. 
Ahrens,  appellant,  is  a  farmer  about  forty-six  years 
old,  was  never  married,  and  has  lived  near  Smithton, 
Illinois,  all  his  life.  He  and  his  father  had  lived  to- 
gether upon  the  latter 's  farm  for  sometime  prior  to 
February  27,  1906,  on  which  latter  date  they  procured 
plaintiff  to  come  with  her  child  and  live  with  them  as 
their  housekeeper  at  nine  dollars  per  month.  After  she 
had  served  in  this  capacity  about  two  weeks,  the  senior 
Ahrens  died.  The  defendant  then  contracted  with  her 
on  the  same  terms  to  live  with  him  as  his  housekeeper 
as  long  as  she  wished.  From  that  time  until  May  28, 
1908,  she  and  her  child  and  the  defendant  lived  to- 
gether practically  all  the  time.  On  August  23,  1907, 
the  defendant  went  with  a  nephew  on  a  trip  to  Niagara 
Falls  and  Jamestown  Exposition,  remaining  away  un- 
til September  7th  of  that  year.  On  May  28,  1908,  the 
plaintiff  while  still  keeping  house  for  the  defendant 
gave  birth  to  a  bastard  child  at  his  home.  During  all 
the  time  she  thus  lived  with  the  defendant  he  called 
her  **ma,'^  and  frequently  took  her  to  her  parents' 
home  for  dinners  and  short  visits.  He  also  took  her 
frequently  to  market,  and  she  sold  the  chickens  and 
other  produce  and  did  the  buying  of  such  things  as 
were  used  in  his  home.  She  also  cared  for  him  during 
a  five  or  six  weeks'  illness,  just  previous  to  the  birth 
of  her  illegitimate  child.  While  the  defendant  was  on 
his  trip  to  Jamestown,  at  his  special  request,  she  cared 
for  his  valuable  papers,  such  as  notes,  deeds,  etc.  Her 
father  stayed  with  her  at  defendant's  home  while  he 
was  away.  Defendant  brought  her  and  her  child  a 
present  on  his  return,  a  pin  and  a  locket ;  and,  at  an- 
other time,  he  gave  her  a  pair  of  overshoes  for  a 
Christmas  present.    She  made  him  a  present  the  year 
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before.  The  defendant  telephoned  for  the  doctor  when 
she  was  about  to  be  confined,  and  assisted  the  doctor 
during  her  confinement.  As  soon  as  she  recovered 
from  her  sickness  in  childbirth  in  the  early  part  of 
June,  1908,  the  defendant  at  his  own  instance,  settled 
with  her,  paying  her  ninety  dollars  for  services  past 
due.  She  then  left  his  home  at  his  direction.  She 
had  been  paid  no  money  for  the  last  ten  months,  and 
she  had  not  in  that  time  asked  him  for  money.  The 
defendant  owns  sixty  acres  of  land  valued  from  $3000 
to  $3900;  and  about  $2500  worth  of  notes  and  other 
securities.  The  foregoing  with  a  few  other  details 
were  the  undisputed  facts  in  this  record.  The  evidence 
of  the  plaintiff,  which  is  denied  by  the  defendant,  is 
that  he  spoke  of  marriage  to  her  in  July,  1906,  and 
proposed  marriage  to  her  in  February,  1907,  and  that 
she  accepted;  that  thereafter  he  renewed  the  promise 
from  time  to  time  and  never  did  deny  his  engagement 
or  his  intention  to  marry  her  until  after  her  illegiti- 
mate child  was  born ;  that  in  consequence  of  his  prom- 
ise to  marry  her  he  seduced  her  and  had  intercourse 
with  her  four  times  from  August  12th  to  December  23, 
1907;  that  he  got  her  with  child  in  August,  1907;  that 
she  informed  him  of  this  fact  in  the  following  Septem- 
ber, when  he  returned  from  Jamestown,  and  he  then 
again  promised  to  marry  her  but  kept  putting  it  off  un- 
til her  child  was  born;  that  after  that  event  he  re- 
fused to  marry  her,  placing  his  refusal  on  the  ground 
that  he  was  absent  from  home  nine  months  before  her 
child  was  bom  and  he  could  not  be  the  father  of  it. 
Appellee  sued  appellant  in  assumpsit  in  the  Circuit 
Court  of  St.  Clair  county  in  September,  1908,  for 
breach  of  promise.  The  five  counts  in  her  declaration 
charge  in  substance  (1)  a  promise  to  marry  her  on  re- 
quest; (2)  a  promise  to  marry  her  within  a  reasonable 
time;  (3)  a  promise  to  marry  her  in  the  fall  of  1907, 
and  seduction  of  plaintiff  in  consequence  of  such  prom- 
ise. Breach  of  promise  was  assigned  in  each  count 
Only  the  general  issue  was  pleaded  to  the  declaration. 
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The  jury  returned  a  verdict  of  $4000  in  favor  of  appel- 
lee. After  the  plaintiff  entered  a  remittitur  of  $1000, 
the  court  overruled  appellant's  motion  for  a  new  trial 
and  entered  judgment  against  him  for  $3000  and  costs 
of  suit  ip  favor  of  appellee.  Appellant  has  appealed  to 
this  court  and  relies  on  the  following  points  for  a  re- 
versal: (1)  that  the  court  admitted  improper  evidence 
to  the  jury;  (2)  that  the  court  failed  to  properly  in- 
struct the  jury  as  to  the  law ;  (3)  that  the  damages  are 
excessive. 

First.  It  was  proper  for  the  plaintiff  to  prove 
what  household  duties  she  performed  while  living  in 
his  house,  and  how  she  cared  for  him  when  he  was 
sick,  also  to  show  that  they  went  to  market  together, 
and  that  she  sold  his  eggs,  poultry,  lard,  etc.,  and  did 
the  buying  of  the  groceries  and  other  articles  for  the 
household.  It  is  said  by  the  appellant's  counsel  that 
this  evidence  does  not  in  any  way  tend  to  prove  a  mar- 
riage contract.  These  circumstances  by  themselves 
are  slight  evidence  of  a  contract  of  marriage,  it  is  true ; 
but,  when  considered  with  all  the  other  circumstances 
in  this  record  already  recited,  they  certainly  tend  to 
prove  a  relation  between  these  parties  that  is  a  little 
closer  and  a  little  more  confidential  and  affectionate 
than  that  ordinarily  existing  between  master  and  ser- 
vant. The  defendant  denied  that  he  ever  promised  to 
marry  the  plaintiff,  and  also  denied  that  he  ever  had 
sexual  intercourse  with  her.  Both  of  these  facts  were 
material  to  plaintiff's  case;  and  both  of  them  may  be 
proved  by  circumstances  tending  to  show  affection  or 
the  manner  in  which  they  held  or  regarded  each  other, 
as  well  as  opportunity,  etc.  Under  such  a  denial  by 
the  defendant,  all  the  facts  and  circumstances  existing 
between  the  parties  prior  to  and  after  the  time  of  the 
alleged  marriage  contract  and  seduction,  tending  to  es- 
tablish such  contract  or  seduction,  must  be  regarded  as 
proper  evidence  for  the  jury.  Richmond  v.  Roberts,  98 
m.  472. 


Digitized  by 


Google 


400  Appetjate  Courts  of  Illinois. 

Fritzlnger  y.  Ahrens,  161  111.  App.  896. 

Seccnd.  Appellant  complains  of  the  giving  of  plain- 
tiff's instruction  No.  2  to  the  jury,  because  it  directs 
a  verdict  in  favor  of  the  plaintiff  in  case  they  find 
all  the  material  facts  therein  mentioned  proved  by  the 
greater  weight  of  the  evidence,  without  telling  the  jury 
that  the  evidence  must  also  show  that  the  defendant 
refused  to  marry  the  plaintiff  without  a  cause.  No 
justification  or  excuse  whatever  was  pleaded  or  proved 
by  the  defendant  except  the  bare  fact  that  he  testified 
that  he  made  no  promise  to  marry  her  and  never  had 
sexual  intercourse  with  her.  No  instruction  of  appel- 
lant had  any  suggestion  of  excuse  for  his  refusal  to 
marry  her.  The  proof  in  this  record  nowhere  shows 
even  an  opportunity  for  sexual  intercourse  with  any 
other  man;  and  does  not  show  excessive  drunkenness 
or  other  vicious  habits  as  matter  of  justification.  It 
has  been  often  ruled  by  our  Supreme  Court  that  the 
plaintiff  is  not  required  to  submit  in  his  instructions 
matters  of  defense  or  to  negative  them,  in  his  instruc- 
tions to  the  jury.  It  is  proper  for  the  plaintiff  to  sub- 
mit his  case  to  the  jury  on  his  declaration  and  proofs 
and  to  instruct  the  jury  that  if  he  has  proven  his  case 
by  the  greater  weight  of  the  evidence  that  he  is  en- 
titled to  recover.  We  do  not  think  it  is  proper  or  rea- 
sonable to  require  the  plaintiff  to  anticipate  and  nega- 
tive in  his  instructions  a  defense  not  made  or  relied 
on  by  the  defendant. 

The  objection  to  the  third  instruction  of  appellee  is 
without  merit  It  is  not  error  to  tell  the  jury  at  the 
close  of  an  instruction  that  they  "cannot  give  damages 
to  exceed  the  amount  alleged  in  the  declaration."  It  is 
such  expressions  as  *'not  to  exceed  $5000,*'  *Hhe  plain- 
tiff cannot  recover  more  than  $5000,''  and  other  like 
expressions  that  tend  to  lead  the  jury  to  understand 
that  they  ought  to  or  may  allow  the  full  amount  so 
named,  that  the  Supreme  Court  and  Appellate  Courts 
have  condemned  as  error.  Kellyville  Coal  Co.  v. 
Strine,  217  Dl.  516,  533. 
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The  appellee's  mstmction  No.  4  is  objected  to  by 
appellant  for  the  reason  that  the  instrnction  is  per- 
emptory in  character  telling  the  jnry  that  tiiey 
'* should'*  take  into  consideration  in  estimating  the 
damages  of  the  plaintiff,  the  fact  that  in  consequence 
of  such  promise  to  marry  her  she  was' seduced  and  be- 
gotten with  child  by  the  defendant,  if  they  so  find  from 
the  evidence.  Appellant  insists  that  the  word  *  *  should ' ' 
in  this  instruction  ought  to  have  been  *'may ;''  or,  that 
the  instruction  should  have  been  so  worded  as  to  leave 
it  discretionary  with  the  jury  whether  or  not  they 
would  consider  these  facts  matters  of  aggravation  of 
damages.  The  same  objection  in  substance  is  made  to 
appellee's  instruction  No.  5  which  closes  with  the 
words  "are  to  be  taken  into  consideration  by  the  jury 
in  making  up  the  verdict,  and  go  in  aggravation  of 
damages."  These  instructions  are  copies  of  instruc- 
tions found  in  our  Supreme  Court  reports  and  which 
were  thoroughly  discussed  and  approved  by  our  Su- 
preme Court.  Li  discussing  said  instruction  No.  4,  our 
Supreme  Court  in  case  of  Tubbs  v.  Van  Kleek,  12  111. 
447,  says:  **It  is  possible,  but  hardly  probable,  that 
a  case  may  arise  where  both  parties  are  equally  cul- 
pable, but  the  instruction  under  consideration,  does 
not  suppose  such  a  case.  It  is  based  upon  the  pre- 
sumption, that  the  jury  believe  from  the  evidence  that 
the  defendant,  under  pretense  of  marriage,  enticed  the 
plaintiff  from  the  path  of  rectitude  and  duty;  and  in 
such  case,  to  say  that  both  i>artiea  were  eaually  in 
fault,  would  be  to  confound  the  innocent  with  the  guil- 
ty, and  to  visit  the  same  condemnation  on  the  party 
defrauded,  as  on  him  committing  the  fraud."  This 
same  instruction  and  also  No.  5  were  again  approved 
in  case  of  Fidler  v.  McKinley,  21  HI.  306.  Such  dam- 
ages are  declared  on  page  313  of  the  latter  opinion 
to  be  those  immediately  resulting  as  a  consequence  of 
the  breach  of  promise,  in  other  words  they  are  actual 
damages  as  distinguished  from  exemplary  or  punitive 
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damages.  No  idea  of  punishment  for  the  public  good 
or  to  make  a  public  example  is  given  to  the  jury  by 
these  instructions.  In  this  view  of  the  case  the  in- 
structions are  not  reversible  error  although  it  might 
be  more  nicely  accurate  to  so  frame  the  instructions  in 
every  case  as  to  leave  it  to  the  discretion  of  the  jury 
to  award  such  damages,  particularly  if  there  were  any 
circumstances  of  mitigation  in  the  case.  For  discus- 
sion of  damages  for  seduction  and  of  exemplary  dam- 
ages, and  mitigation  of  damages  in  breach  of  promise, 
see  Sutherland  on  Damages,  vol.  3,  sees.  984,  985,  986, 
987  and  990.  One  of  the  important  inquiries  in  this 
case  is  should  this  jury  have  given  this  plaintiff  dam- 
ages for  seduction,  as  a  matter  of  right.  Examining 
into  this  record  we  find  absolutely  no  charge  or  objec- 
tion of  any  kind  against  this  plaintiff  or  her  charac- 
ter, except  the  bare  fact  of  this  intercourse  and  this 
bastard  child  as  a  result  thereof;  and  the  jury  has 
found,  and  were  required  to  find,  by  these  instructions, 
before  she  could  recover  such  damages,  that  he  was  her 
seducer  by  reason  of  such  promise  of  marriage.  The 
jury  were  properly  instructed  as  to  the  meaning  of  the 
word  ''seduction."  We  do  not  think  that  the  defend- 
ant could  reasonably  and  conscientiously  hope  that  any 
other  jury  would  under  the  evidence  in  this  record  do 
otherwise  than  give  such  damages  against  him,  even  if 
instructed  in  the  language  the  appellant  insists  is  the 
law  in  this  case.  We  think  such  damages  were 
thoroughly  warranted  under  the  evidence  in  this  case, 
and  we  are  entirely  satisfied  with  the  instructions  as 
given.  See  also  Burnett  v.  Simpkins,  24  111.  265 ;  and 
Poehlman  v.  Kertz,  204  HI.  420. 

The  other  objections  to  appellee  *s  instructions  are 
untenable.  The  last  case  above  cited  holds  against  the 
contention  of  the  appellant  that  seduction  must  be 
pleaded.  We  are  also  satisfied  with  the  ruling  of  the 
court  in  refusing  to  give  appellant's  instructions  num- 
bered 6,  7  and  8.  They  are  of  a  character  liable  to  mis- 
lead a  jury  into  believing  that  if  the  defendant  denies 
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the  appellee's  material  charges  and  she  is  the  only  one 
to  affirm  them  that  the  jury  must  find  for  the  defend- 
ant. Two  of  these  instructions  are  also  bad  because 
they  assume  the  fact  that  the  plaintiff  and  defendant 
are  of  equal  credibDity.  Such  instructions  merely 
serve  to  confuse,  rather  than  to  aid,  a  jury  in  properly 
reaching  a  verdict.    Johnston  v.  People,  140  111.  350. 

Fourth.  As  we  have  already  indicated  the  judgment 
in  this  case  is  not  excessive.  While  $3000  may  be  a 
heavy  burden  for  the  defendant  to  bear,  yet,  in  our 
judgment,  it  is  but  poor  recompense  for  the  injury  and 
damages  that  this  plaintiff  has  suffered.  Her  story- 
was  simple  and  convincing.  The  circumstances  are  cor- 
roboration of  her  story  all  the  way  through.  The  jury 
believed  her  and  have  found  against  the  defendant's 
contentions.  If,  as  she  says,  he  made  the  many  prom- 
ises of  marriage  disclosed  in  this  record  and  then 
sought  to,  and  did,  seduce  and  ruin  her,  using  as  his 
dire  and  powerful  argument,  that  she  could  trust  him 
implicitly  and  rely  on  his  word  that  they  were  the  same 
as  man  and  wife,  and  that  they  would  be  man  and 
wife  as  he  had  promised  her,  for  the  ruin  of  such  a 
woman  as  this  record  proves  her  to  be  in  this  maimer, 
the  damages  are  certainly  not  excessive.  Looking  at 
them  from  her  standpoint  they  are  light.  The  evidence 
shows  that  this  plaintiff  is  industrious,  a  good  house- 
keeper and  was  very  specially  prized  for  these  quali- 
ties by  the  defendant  before  he  seduced  her.  She  is 
not  even  accused  of  being  unlawfully  intimate  with  any 
other  man,  except  that  the  defendant  says  he  did  not 
have  sexual  intercourse  with  her,  or  does  not  remem- 
ber it  if  he  did.  The  bare  suggestion  of  a  bad  memory 
in  this  regard  by  the  defendant,  staggers  the  credulity 
of  all  mankind,  and  condemns  his  story  with  all  rea- 
sonable men  of  the  most  common  experience. 

We  have  considered  all  that  the  able  counsel  for  the 
appellant  have  said  in  his  behalf,  and  believing  that 
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the  judgment  of  the  lower  court  is  right,  and  that  there 
is  no  reversible  error  in  this  record,  the  judgment  is 
affiirmed. 

Afflrmed. 


Sallie  A.  Cromwell,  Appellee,  v.  0.  F.  Allen,  Appellant. 

1.  Landlobd  and  tenant — obligationa  to  repair.  The  relation  of 
landlord  and  tenant  creates  no  obligation  or  duty  on  the  landlord  to 
make  repairs  unless  he  has  assumed  such  duty  by  express  agree- 
ment with  the  tenant.  In  the  absence  of  special  agreement  the 
tenant  takes  the  premises  as  he  finds  them  subject  to  his  own  risk, 
and  there  is  no  implied  covenant  that  they  are  fit  for  habitation, 
or  that  they  are  in  any  particular  condition  of  repair. 

2.  Landlord  and  tenant — lohat  essential  to  liability  of  former  for 
personal  injuries.  There  can  be  no  liability  by  the  landlord  to  his 
tenant  for  personal  injuries  received  in  consequence  of  a  breach  of 
contract  by  the  landlord  to  make  repairs  unless  such  contract  to 
repair  amounts  to  a  covenant  to  keep  the  premises  reasonably  safe 
or  unless  the  contract  was  made  under  such  circumstances  as  plainly 
indicated  that  such  damages  were  contemplated  by  the  parties  at 
the  time  of  making  the  contract^  or  unless  there  is  some  duty  rest- 
ing on  the  landlord  to  make  the  repairs  not  arising  from  the  con- 
tract 

Action  in  case.  Appeal  from  the  Circuit  Court  of  Randolph 
county;  the  Hon.  R.  D.  W.  Holdeb,  Judge,  presiding.  Heard  in  this 
court  at  the  February  term,  1909.  Reversed.  Opinion  filed  Novem- 
ber 13,  1909. 

A.  E.  CwsLER  and  H.  C.  Horner,  for  appellant. 
Ralph  E.  Sprigg  and  J.  Fred  Gilster,  for  appellee, 

Mr.  Justice  Duncan  delivered  the  opinion  of  the 
court. 

Appellee  sued  appellant  in  case  to  recover  damages 
for  personal  injuries  sustained,  July  18,  1908.  A  trial 
before  the  Circuit  Court  and  a  jury  resulted  in  a  ver- 
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diet  and  judgment  of  $1200,  from  which  appellant  has 
appealed  to  this  court. 

The  evidence  in  this  record  is  in  substance,  that  ap- 
pellee, about  February,  1907,  rented  from  appellant  a 
store  building  in  Sparta,  Illinois,  to  be  used  by  her  as 
a  millinery  store.  Before  she  took  possession  of  the 
building,  certain  alterations  and  specific  repairs  were 
agreed  on  and  made  by  appellant.  Appellee  claims, 
and  introduced  evidence  to  prove,  that  appellant 
agreed  to  make  repairs  of  the  building  generally  €ts 
needed  during  the  term  of  the  lease,  as  a  part  of  his 
original  contract  of  leasing.  This  is  denied  by  appel- 
lant *s  evidence.  There  is  a  little  platform,  four  feet 
by  eight  feet  and  four  feet  from  the  ground,  onto 
which  the  rear  door  of  the  building  opens.  There  are 
steps  leading  from  the  p|latform  to  the  ground.  In 
June,  1908,  one  of  these  steps  broke  under  appellee's 
weight;  and,  in  consequence  thereof,  she  fell  sustain- 
ing no  injury.  Appellee  notified  the  agent  of  the  ap- 
pellant of  the  condition  of  the  steps;  and,  also  of  the 
fact  that  the  platform  had  moved  several  inches  from 
the  building  and  that  it  was  '  *  rickety. ' '  A  carpenter  at 
the  instance  of  the  agent  of  the  appellant,  secured  the 
platform  against  the  wall  of  the  building  and  put  up  a 
new  pair  of  steps.  On  the  day  of  her  injury,  appellee 
again  went  out  on  this  platform  while  in  the  discharge 
of  her  usual  chores  and  fell  through  one  of  the  boards 
of  the  platform,  and  sustained  the  injuries  for  which 
she  has  sued.  She  alleges  that  her  fall  was  caused  by 
one  of  the  boards  of  the  platform  being  worm-eaten 
or  rotten  and  thereby  breaking  under  her  weight.  The 
evidence  discloses  no  actual  knowledge  of  the  agent 
or  of  the  carpenter  of  the  appellant,  of  any  rotten  or 
defective  condition  of  the  plank  that  broke  with  ap- 
pellee. Neither  appellant  nor  appellee  is  shown  to  have 
known  of  such  defect  in  the  platform  before  her  in- 
jury. The  contract  of  leasing  was  an  oral  contract 
by  which  appellee  was  to  pay  as  rental  fifteen  dollars 
per  month.    The  grounds  upon  which  the  appellee  seeks 
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to  recover  is  the  alleged  negligence  of  the  defendant 
in  failing  to  keep  the  said  premises  in  repair  accord- 
ing to  his  contract  of  leasing,  etc* 

Appellant  contends  (1)  that  an  action  in  tort  cannot 
be  maintained  by  the  appellee  for  her  alleged  injury  by 
reason  of  the  defendant's  failure  to  perform  his  al- 
leged contract  to  repair;  and  that,  therefore,  the  dec- 
laration states  no  cause  of  action;  (2)  that  the  evi- 
dence in  this  record  is  not  sufficient  for  the  appellee 
to  maintain  an  action  in  any  form  for  her  alleged  in- 
juries; (3)  that  the  court  erred  in  refusing  to  give 
certain  instructions  for  the  appellant ;  and,  also,  in  giv- 
ing certain  others  for  the  appellee. 

First.  The  cases  are  numerous  and  very  confusing 
as  to  the  dividing  line  between  actions  on  contract  and 
in  tort,  and  there  are  many  cases  where  one  may  have 
his  election  to  bring  either  action.  Where  the  cause 
of  action  arises  merely  from  a  breach  of  promise,  the 
action  is  in  contract.  There  must  as  a  general  rule 
be  some  breach  of  duty  distinct  from  breach  of  con- 
tract to  support  tort.  Bishop  in  his  work  on  Non-con- 
tract Law,  section  4,  says:  **The  word  tort  means 
nearly  the  same  thing  as  the  expression,  'civil  wrong.' 
It  denotes  an  injury  inflicted  otherwise  than  by  mere 
breach  of  contract;  or,  to  be  more  nicely  accurate,  a 
tort  is  one's  disturbance  of  another  in  rights  which  the 
law  has  created  either  in  the  absence  of  contract,  or  in 
consequence  of  a  relation  which  a  contract  had  estab- 
lished between  the  parties."  An  examination  of  the 
authorities  will  abundantly  show  that  the  relation  of 
landlord  and  tenant  creates  no  obligation  or  duty  on 
the  landlord  to  make  repairs  unless  he  has  assumed 
such  duty  by  express  agreement  with  the  tenant.  In 
the  absence  of  special  agreement  the  tenant  takes  the 
premises  as  he  finds  them  subject  to  his  own  risk,  and 
there  is  no  implied  covenant  that  they  are  fit  for  hab- 
itation, or  that  they  are  in  any  particular  condition  of 
repair.  Sunasack  v.  Morey,  196  lU.  569;  West  Chic. 
M.  Ass'n  V.  Cohn,  192  111.  210;  Borggard  v.  Gale,  107 
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HI.  App.  128,  and  205  111.  511;  Carpenter  v.  Stone,  112 
HL  App.  155;  Gridley  v.  City  of  B.,  68  111.  47. 

Jones  in  his  work  on  Landlord  and  Tenant,  section 
592,  says:  ''The  landlord's  responsibility  for  damages 
caused  by  his  failure  to  perform  his  contract  to  re- 
pair rests  altogether  upon  his  breach  of  contract.  It 
may  be  stated  as  a  general  rule  that  a  landlord  who 
has  covenanted  to  repair,  is  not  liable  ia  tort  for  per- 
sonal injuries  resulting  from  the  want  of  repair.  Such 
injuries  are  too  remote  to  be  recovered  as  damages  for 
breach  of  contract  and  the  duties  arising  from  the  re- 
lation of  landlord  and  tenant  are  not  increased  by 
such  a  contract  in  respect  to  the  duty  of  the  landlord 
to  provide  for  the  personal  safety  of  the  tenant.  On 
principle,  the  landlord,  who  has  contracted  to  make  re- 
pairs that  he  is  not  otherwise  under  obligation  to  make, 
should  be  held  to  exactly  the  same  liability  that  a 
stranger-contractor  would  incur.  Damages  for  per- 
sonal injuries  resulting  from  the  mere  breach  of  such 
a  contract  must  be  deemed  to  be  too  remote  and  not 
within  the  contemplation  of  the  parties  at  the  time  the 
contract  was  made.'*  Continuing  in  the  same  section  he 
says:  "Where  injuries  under  such  circumstances  were 
admittedly  too  remote  to  be  recovered  in  an  action  of 
contract,  it  was  claimed  they  could  be  recovered  in  an 
action  of  tort.  But  to  permit  a  recovery  for  such 
damages,  based  on  contract  simply  because  it  is  in  the 
form  of  an  action  of  tort,  would  be  making  a  distinction 
that  could  not  be  justified  by  reason  or  authority. 
There  must  be  something  more  than  a  mere  failure  on 
the  part  of  the  landlord  to  make  the  repairs  he  has 
agreed  to  make.  It  makes  no  difference  whether  the 
form  of  the  action  is  ex  delicto  or  ex  contractu,  the 
real  and  substantial  gravamen  of  the  complaint  is  the 
alleged  breach  of  contract,  and  in  such  a  case  the  same 
law  is  applicable  to  both  classes  of  action.  A  landlord, 
under  contract  to  repair,  may,  under  some  circum- 
stances, be  liable  for  damages  for  personal  injuries 
by  reason  of  a  negligent  failure  to  make  repairs;  but 
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in  snch  case  his  negligence  mnst  be  firmly  established 
as  a  basis  for  the  liability/'  citing  Thompson  v,  Clem- 
ens, 96  Md.  196.  See  also  Dustin  v.  Curtis,  11  L.  B.  A. 
504  (N.  S.) ;  Miles  v.  Janvrin,  13  L.  E.  A,  380  (N. 
S.) ;  Sutherland  on  Damages,  vol.  3,  sec  874.  What 
special  circumstances  would  render  the  landlord  liable 
to  his  tenant  for  personal  injuries  received  in  conse- 
quence of  a  breach  of  a  contract  to  make  repairs  is  not 
stated  by  Mr.  Jones.  On  principle  we  would  say,  that 
there  can  be  no  such  liabDity  unless  the  covenant  to 
repair  amounts  to  a  covenant  to  keep  the  premises  rea- 
sonably safe;  or  unless  the  contract  was  made  under 
such  circumstances  as  plainly  indicated  that  such  dam- 
ages were  contemplated  by  the  parties  at  the  time  of 
making  the  contract ;  or  unless  there  is  some  duty  rest- 
ing on  the  landlord  to  make  the  repairs  not  arising 
from  the  contract.  The  weight  of  the  authorities  is  de- 
cidedly against  such  a  recovery,  except  under  sudi 
special  circumstances  above  named  j  and  the  ordinary 
covenant  to  keep  the  premises  in  repair,  is  generally 
held  to  mean  that  the  covenantor  is  to  make  such  re- 
pairs on  notice  and  that  he  is  not  in  default  until  so 
notified,  unless  the  lease  shows  an  intention  that  he 
shall  take  notice  from  his  own  observation.  This  in- 
tention will  not  be  implied  where  the  lease  does  not 
give  him  the  right  to  enter  and  view  the  premises. 
The  rule  is  that  notice  to  perform  is  necessary  when- 
ever the  fact  on  the  occurrence  of  which  the  right  to 
claim  performance  depends,  lies  more  peculiarly  with- 
in the  knowledge  of  the  party  claiming  such  right. 
Sutherland  on  Damages,  vol.  3,  sec  873;  Wood  on 
Landlord  and  Tenant,  sec.  380;  Jones  on  Landlord  and 
Tenant,  sec  593. 

In  case  a  landlord  fails  to  make  repairs  in  viola- 
tion of  his  covenant  the  tenant  may  (1)  abandon  the 
premises  if  they  become  untenantable  by  reason  of 
want  of  repair;  (2)  he  may  make  the  repairs  himself 
and  deduct  the  cost  from  the  rent;  (3)  he  may  occu- 
py the  premises  without  repair  and  recoup  his  dam- 
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ages  in  an  action  for  rent;  (4)  he  may  sue  for  damages 
for  breach  of  the  covenant  to  repair,  and  the  damage 
recoverable  in  this  last  instance  is  usually  the  differ- 
ence between  the  value  of  the  premises  in  repair  and 
out  of  repair.  Jones  on  Landlord  and  Tenant,  sec.  410 ; 
Wood  on  Landlord  and  Tenant,  sec.  380;  Sutherland  on 
Damages,  vol.  3,  sees.  872  and  873 ;  Sedgwick  on  Meas- 
ure of  Damages,  side  page  198 ;  McFarlane  v.  Pierson, 
21  HI.  App.  566;  Wright  v.  Lattin,  38  111.  293.  The 
foregoing  states  the  law  as  it  is  applied  to  ordinary 
breaches  of  the  landlord's  covenant  to  repair  gener- 
ally; and,  as  thus  stated,  it  must  be  admitted  to  be 
about  what  the  ordinary  landlord  and  tenant  would 
expect  to  find  it.  Anything  in  the  way  of  damages  dif- 
fering from  those  above  stated  and  of  the  nature  of 
consequential  damages,  while  we  may  find  cases  where 
they  are  proper,  must  be  stated  as  beyond  the  ordi- 
nary and  are  to  be  accounted  for  only  by  reason  of 
some  special  feature  or  circumstance  not  usual  in  such 
contracts.  Damages  are  not  the  primary  purpose  of 
contracts,  but  are  given  by  law  in  place  of  and  as  a 
compensation  and  equivalent  for  something  else  which 
had  been  agreed  to  be  done  and  has  not  been  done. 
'*  Actions  at  law  are  usually  brought  to  recover  com- 
pensation for  the  wrong  complained  of.  The  law  which 
is  denominated  the  law  of  damages  is  principally  that 
which  defines,  measures  and  awards  compensation. 
Such  damages  as  are  not  compensatory  are  either  nom- 
inal or  exceptional.  The  universal  and  cardinal  prin- 
ciple is  that  the  person  injured  shall  receive  a  com- 
pensation commensurate  with  his  loss  or  injury,  and  no 
more ;  and  it  is  a  right  of  the  person  who  is  bound  to 
pay  this  compensation  not  to  be  compelled  to  pay  more, 
except  costs.''  Sutherland  on  Damages,  vol.  1,  sec.  12. 
"An  important  distinction  is  to  be  noticed  between 
the  extent  of  responsibility  for  a  tort  and  that  for 
breach  of  contract.  The  wrong  doer  is  answerable  for 
all  the  injurious  consequences  of  his  tortious  act  which, 
according  to  the  usual  course  of  events  and  general  ex- 
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perience,  were  likely  to  ensue  and  which,  therefore, 
when  the  act  was  committed,  he  may  reasonably  be 
supposed  to  have  foreseen  and  anticipated.  But  for 
breaches  of  contracts  the  parties  are  not  chargeable 
with  damages  on  this  principle.  Whatever  foresight, 
at  the  time  of  the  breach,  the  defaulting  party  may 
have  of  the  probable  consequences  he  is  not  generally 
held  for  that  reason  to  any  greater  responsibility;  he 
is  liable  only  for  the  direct  consequences  of  the  breach, 
such  as  usually  occur  from  the  infraction  of  like  con- 
tracts, and  were  within  the  contemplation  of  the  par- 
ties when  the  contract  was  entered  into  as  likely  to  re- 
sult from  its  non-performance/'  Sutherland  on  Dam- 
ages, vol.  1,  sec.  45. 

Second.  Tested  by  the  foregoing  principles  it  is 
very  evident  that  the  case  now  before  us  has  been 
tried  altogether  upon  an  erroneous  idea  of  the  law. 
Instruction  No.  3  given  for  appellee,^  and  which  appel- 
lant insists  is  not  the  law,  reveals  the  whole  theory 
of  appellee's  case,  as  it  is  based  on  her  declaration.  It 
is  as  follows : 

**If  you  believe,  from  the  greater  weight  of  the  evi- 
dence, that  the  defendant  or  his  agent  promised  the 
plaintiff  to  keep  the  premises  in  question  in  repair  as 
alleged  in  the  declaration,  then  it  became  the  duty  of 
the  defendant  to  keep  said  premises  in  repair  so  long  as 
tenancy  existed;  and  if  you  further  believe,  from  the 
greater  weight  of  the  evidence,  that  the  defendant  neg- 
lected to  keep  said  premises  in  repair,  and  that  the 
porch  became  defective  as  alleged  in  the  declaration, 
and  that  the  defendant  knew  or  by  use  of  reasonable 
care  should  have  known  of  the  defective  condition  of 
said  porch,  and  that  the  plaintiff  did  not  know  of  such 
defect  and  was  injured  as  alleged  in  her  declaration  by 
reason  of  such  defective  condition  while  in  the  exer- 
cise of  ordinary  care  for  her  safety,  then  you  must  find 
the  defendant  guilty.'' 

The  court  also  refused  an  instruction  for  the  defend- 
ant charging  that,  '4f  you  further  believe  from  the 
evidence  that  the  plaintiff  knew  of  the  defective  condi- 
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tion  of  the  porch  floor  complained  of,  or  that  she,  by 
the  exercise  of  ordinary  care  conld  have  known  it, 
then  your  verdict  should  be  for  the  defendant/'  The 
theory  npon  which  this  case  was  tried  in  the  lower 
court  is  evidently  based  upon  some  expressions  found 
in  two  cases  cited  by  appellant,  to  wit:  Sontag  v. 
O'Hare,  73  111.  App.  432,  and  Schwandt  v.  Metzger  Lin- 
seed Oil  Co.,  93  111.  App.  365.  The  Sontag  case  seems  to 
have  been  contested  and  decided  on  a  question  of  evi- 
dence. In  that  case  there  probably  was  a  dear  right  of 
action  upon  the  principle  that  where  a  portion  of  the 
premises,  as  a  stairway,  hall  or  porch,  is  retained  un- 
der control  of  the  landlord  by  contract  or  by  implica- 
tion of  law,  and  other  specified  portions  of  the  prem- 
ises are  rented  to  different  tenants,  and  the  landlord 
neglects  to  repair  the  portions  so  retained  by  him,  and 
injury  thereby  results  to  a  tenant  or  any  of  his  family, 
while  exercising  ordinary  care,  etc.,  the  landlord  is 
liable.  This  is  surely  one  of  the  stated  grounds  of  re- 
covery in  the  Schwandt  case.  We  are  left  in  doubt  as 
to  this  point  in  the  Sontag  case.  We  do  not  question 
a  right  of  action  in  either  case  on  that  principle.  The 
grounds  of  the  liability,  if  at  all,  do  not  rest  simply  in 
breach  of  contract.  The  authorities  cited  apparently 
in  support  of  this  doctrine  in  the  Sontag  case,  it  must 
be  noted,  do  not  at  all  support  the  doctrine.  For  that 
reason  we  are  led  to  believe  that  the  real  ground  of  re- 
covery in  that  case  was  not  breach  of  contract  simply. 
It  would  be  extending  this  opinion  to  unnecessary 
length  to  discuss  the  other  lines  of  authorities  cited  by 
appellee's  counsel  as  supporting  her  case.  We  do  not 
deem  them  applicable  in  this  case  where  the  contest  is 
directly  between  the  appellee  and  the  appellant  for  her 
own  personal  injury  caused  by  the  defective  condition 
of  the  porch.  The  relation  of  landlord  and  tenant  is 
entirely  different  from  that  of  a  stranger  and  an  owner 
or  occupant  of  the  premises.  Neither  appellee  nor  ap- 
pellant is  chargeable  with  notice  of  the  particular  de- 
fect complained  of  in  the  declaration  at  or  prior  to  the 
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time  of  her  injury,  and  the  appellant  repaired  the  same 
imediately  after  her  injury.  The  appellee's  claim  is 
that  she  rented  the  whole  of  the  premises  from  appel- 
lant, he  agreeing  to  make  repairs  generally.  The 
agreement  was  not  to  repair  the  porch,  or  any  par- 
ticular portion  of  the  premises,  so  appellee  claims,  but 
an  agreement  to  make  repairs  generally  during  her 
lease.  So  far  as  the  evidence  discloses  in  this  case,  the 
appellee  has  no  right  to  recover  of  appellant  for  her 
injuries. 

Third.  It  follows  from  what  we  have  already  said 
that  the  court  erred  in  its  instructions  to  the  jury;  but 
as  the  cause  will  have  to  be  reversed  because  the  evi- 
dence fails  to  prove,  or  tends  to  prove  a  right  of  re- 
covery to  the  plaintiff  against  the  appellant,  further 
discussion  of  the  instructions  would  be  useless.  For 
the  reasons  indicated,  the  cause  is  reversed  without  re- 
manding. 

Reversed. 

Finding  of  facts  to  be  incorporated  in  the  judgment : 
The  defendant  at  the  time  and  prior  to  the  plaintiff's 
injury  had  no  knowledge  of  the  defective  or  rotten  con- 
dition of  the  plank  in  the  porch  in  question  of  which 
the  appellee  complained  in  her  declaration,  and  could 
not  by  reasonable  care  have  known  of  the  same ;  that 
the  defendant  had  no  notice  to  repair  the  particular  de- 
fect complained  of  by  the  appellee  prior  to  her  injury, 
repaired  the  same  immediately  after  the  injury,  and 
is  therefore  not  guilty  of  a  breach  of  his  promise  to  re- 
pair the  premises  in  question. 
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Hartford  Fire  InBniance  Company  et  al.,  AppeUants,  v.  D.  C.  Led- 
ford  et  al.,  Appellees. 

1.  Chancebt — when  wiU  not  supersede  jurisdiction  of  court  of 
law.  Where  a  court  of  law  has  first  acquired  jurisdiction,  a  court 
of  equity,  even  though  its  jurisdiction,  is  concurrent,  will  not  oust 
the  court  of  law  of  its  jurisdiction,  unless  there  are  defenses  un- 
available at  law,  or  unless  there  is  some  equitable  circumstance  in 
the  case  of  which  one  of  the  parties  cannot  avail  himself. 

2.  Chancebt — when  hill  for  discovery  does  not  lie.  Equity  will 
not  take  jurisdiction  of  a  bill  for  a  discovery  and  to  enjoin  the 
prosecution  of  suits  at  law  where  all  the  evidence  sought  to  be  ob- 
tained and  all  the  defenses  relied  upon  are  available  in  such  ac- 
tions at  law. 

3.  Chancebt — when  hill  for  discovery  does  not  lie,  A  bill  for  a 
discovery  does  not  lie  where  the  documents  sought  to  be  discovered 
may  be  required  to  be  produced  under  the  provisions  of  the  Evi- 
dence Act 

4.  Chancebt — when  does  not  take  jurisdiction  to  avoid  multiplic- 
ity of  suits.  It  is  only  where  a  party  prosecutes  or  defends  against 
a  great  number  of  suits,  or  defends  against  a  great  number  of  per- 
sons, or  where  a  'great  number  of  persons  prosecute  or  defend  a 
right  against  a  single  individual,  that  a  bill  will  lie  to  prevent  a 
multiplicity  of  suits,  and  even  then  the  party  must  establish  his 
right  at  law.  If  it  Is  a  legal  one,  before  he  can  restort  to  chancery. 

Bill  in  equity.  Appeal  from  the  Circuit  Court  of  Jackson  county; 
the  Hon.  WnjJAif  N.  Butleb,  Judge,  presiding.  Heard  in  this  court 
at  the  February  term,  1909.  Affirmed.  Opinion  filed  November  13, 
1909. 

Herbert  &  Levy,  Andrew  S.  Caldwell  and  T.  T. 
Faxjntleboy,  for  appellants. 

William  P.  Lightfoot,  William  A.  Schwartz  and 
James  H.  Martin,  for  appellees. 

Mr,  Justice  Duncan  delivered  the  opinion  of  the 
court. 

Appellants,  The  Hartford  Fire  Insurance  Co.,  The 
National  Fire  Insurance  Co.,  The  Commercial  Union 
Assurance  Co.  and  The  Spring  Garden  Insurance  Com- 
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pany,  filed  this  bill  in  equity  for  the  purpose  of  com- 
pelling appellees,  defendants  in  the  bill,  to  make  dis- 
covery of  certain  proofs  of  loss  and  sworn  examina- 
tions in  writing,  to  enable  complainants  to  better  de- 
fend four  suits  at  law  by  appellees,  pending  against  ap- 
pellants in  the  Jackson  county  Circuit  Court.  Appel- 
lants also  pray  for  the  restraining  of  all  further  pro- 
ceedings in  said  law  suits;  for  the  declaring  of  the 
amount  due  the  appellees  from  appellants,  if  any;  for 
the  adjusting  of  all  rights  between  the  parties  to  this 
bill,  including  contribution  and  apportionment  of  said 
amount  between  the  appellants;  and  also  pray  that 
said  policies  be  declared  void  and  cancelled  on  ac- 
count of  the  fraud  in  said  bill  charged. 

The  bill  avers  in  substance  that  the  defendants  about 
January,  1906,  had  $6000  insurance  upon  their  stock 
of  merchandise,  furniture,  and  fixtures  in  the  appellant 
companies,  as  follows:  $2000  each  in  the  Hartford 
and  Commercial  Union,  and  $1000  each  in  the  National 
and  Spring  Garden  Companies,  all  of  which  was  concur- 
rent insurance,  and  written  upon  standard  fire  insur- 
ance policy  forms;  that  a  fire  destroyed  the  insured 
property  July  31,  1906,  and  appellees  demanded  pay- 
ment of  the  full  amount  of  each  policy ;  that  when  ap- 
pellants'  adjuster  requested  the  assured  to  furnish 
proofs  of  loss  as  required  by  their  policies,  they  pre- 
sented to  him  falsified  duplicate  bills  of  merchandise 
purchases  from  the  time  they  began  business  to  the 
date  of  the  fire;  that  said  bills  were  fraudulently  in- 
creased by  appellees  to  more  than  $3000  in  excess  of 
the  actual  purchases  m«^de  by  them ;  and  that  on  Aug- 
ust 28,  1906,  D.  C.  Ledford,  one  of  the  assured,  sub- 
mitted to  an  examination  under  oath,  as  provided  by 
said  policies  and  furnished  to  said  adjuster  proofs  of 
loss  and  false  and  fraudulent  statements  under  oath, 
thereby  falsely  swearing  and  representing  that  their 
loss  was  more  than  $3000  in  excess  of  their  actual  loss 
with  the  purpose  of  defrauding  the  appellants;  that 
appellees   brought  suits    at  law   upon  each    of   said 
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policies  against  the  respective  companies,  to  the  Jan- 
uary term,  1907,  of  said  Circnit  Court;  that  the  defend- 
ants each  filed  the  general  issue  and  four  special  pleas 
in  which  said  fraud  was  pleaded  and  relied  on  as  a 
common  defense  to  said  suits;  that  at  the  January 
term,  1908,  of  said  court  while  the  case  against  the 
Hartford  Fire  Insurance  Company  was  being  tried, 
appellants  produced  the  said  sworn  statement  of  Led- 
ford and  that  it  was  identified  by  Ledford  and  offered 
in  evidence  by  appellees  as  proofs  of  their  loss;  that 
while  the  Hartford  Company  was  using  said  sworn 
statement  in  their,  defense  in  said  action  at  law,  the 
same  was  by  said  Ledford  and  Hinchcliff  surrepti- 
tiously taken  and  made  way  with  and  that  they  now 
have  the  same  in  their  possession  and  control ;  that  for 
want  of  the  said  sworn  statement  said  trial  was  there- 
upon terminated  and  a  continuance  thereof  granted; 
and  that  all  of  said  suits  at  law  are  still  pending  in  said 
court  for  trial. 

A  general  and  special  demurrer  to  this  bill  was  filed 
by  the  appellees,  and  the  same  was  sustained  by  the 
chancellor.  The  appellants  elected  to  stand  by  their 
bill,  and  the  court  entered  a  decree  thereon  dismissing 
the  bill  for  want  of  equity.  The  appellants  have  ap- 
pealed to  this  court  and  rely  on  the  following  points 
for  a  reversal:  (1)  that  our  statute  making  parties 
competent  witnesses,  and  other  statutes  changing  the 
common  law  rules  of  evidence,  are  merely  cumulative, 
and  do  not  deprive  a  court  of  equity  of  its  power  to  or- 
der discovery;  (2)  the  jurisdiction  of  the  chancery 
court  having  rightfully  attached  in  this  suit  upon 
grounds  that  a  discovery  was  necessary,  etc.,  the  court 
erred  in  refusing  to  take  jurisdiction  and  to  adjudicate 
all  questions  and  claims,  legal  and  equitable,  between 
the  parties  to  this  suit 

If  it  shall  be  conceded  that  a  court  of  equity  has  con- 
current jurisdiction  of  the  subject-matters  of  the  four 
law  suits  between  the  parties  to  this  suit,  as  claimed  by 
appellants,  it  must  be  remembered  that  where  a  court 
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of  law  has  first  acquired  jurisdiction,  a  court  of  equity 
will  not  oust  it  of  its  jurisdiction,  unless  there  are  de- 
fenses unavailable  at  law,  or  unless  there  is  some  equi- 
table circumstance  in  the  case  of  which  one  of  the  par- 
ties cannot  avail  himself.  Boss  v.  Buchanan,  13  111. 
55;  Mason  v.  Piggott,  11  HI.  85;  Chittenden  v.  Bogers, 
42  HI.  95;  Pomeroy's  Eq.  Jurisprudence,  sec.  179; 
Whitney  v.  Stevens,  97  111.  482;  Howell  v.  Moores,  127 
HI.  67 ;  Dunham  v.  Dunham,  162  111.  589.  The  Supreme 
Court  in  Boss  v.  Budianan,  supra,  uses  this  language : 
**The  nfle  in  cases  of  concurrent  jurisdiction  is,  that 
the  tribunal  which,first  acquires  jurisdiction  of  the  sub- 
ject matter  must  proceed  to  a  final  disposition  of  the 
case.*'  The  Appellate  Court  in  Shennehan  v.  111.  Life 
Ins.  Co.,  100  111.  App.  289,  says:  ''The  general  usage 
and  practice  of  courts  of  equity  is  not  to  take  jurisdic- 
tion when  complainant  has  a  full,  plain  and  adequate 
remedy  at  law.  *  *  *  In  cases  of  concurrent  jurisdic^ 
tion  of  courts  of  law  and  equity,  the  fact  that  the  legal 
remedy  is  not  full,  adequate  and  complete,  is  the  real 
foundation  of  jurisdiction.''  See  also  to  same  effect 
Des  Moines  Life  Ins.  Co.  v.  Seifert,  112  HI.  App.  277. 
In  the  last  two  cases  cited,  it  was  charged  in  the  bills 
that  the  policies  of  insurance  were  procured  by  fraudu- 
lent misrepresentations,  etc.,  without  knowledge  of  the 
companies ;  and,  although  no  suits  at  law  had  then  been 
brought,  the  courts  refused  to  entertain  jurisdiction  in 
chancery,  and  the  appellate  courts  sustained  them.  It 
is  also  announced  in  the  case  above  cited  in  112  HI. 
App.  279,  that  it  is  a  general  rule  that  when  courts  of 
equity  have  concurrent  jurisdiction  with  law  courts,  it 
is  in  the  sound  discretion  of  the  chancellor  whether  or 
not  he  will  assume  jurisdiction  in  a  particular  case, 
citing  a  number  of  authorities. 

It  will  be  found  also  that  the  United  States  courts 
and  many  other  courts  in  this  country  have  adhered  to 
the  doctrine  that  the  first  court  acquiring  jurisdiction 
of  the  subject-matter  of  a  suit  must  retain  it  until  it  is 
fully  disposed  of,  etc.,  unless  it  is  somewhere  wanting 
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in  powers  or  remedies  to  do  full  and  complete  justice. 
Foster  et  al.  v.  Bank  of  Abingdon,  68  Fed.  Bep.  723 ; 
Sharon  v.  Terry,  36  Fed.  Eep.  337;  Brown  v.  Circuit 
Judge  of  Kalamazoo  County,  5  L.  B.  A.  226,  note  citing 
authorities. 

But  the  issues  pending  for  trial  in  the  law  court  are 
purely  legal  questions  arising  out  of  the  various  pro- 
visions of  the  contracts  of  insurance.  The  fraud 
charged  in  this  bill  that  the  defendants  have  know- 
ingly made  false  statements  under  oath  and  false  and 
fraudulent  proofs  of  loss  with  intent  to  defraud,  ren- 
ders these  policies  void,  if  they  are  so  made,  by  reason 
of  express  provisions  of  the  policies.  It  is  also  true  that 
the  right  of  apportionment  of  losses  in  proportion  as 
the  amount  insured  by  each  policy  shall  bear  to  the 
whole  insurance,  whether  valid  or  not,  is  also  a  right 
by  express  provision  of  the  contracts  of  insurance,  and 
is  a  rigljt  as  completely  enforceable  in  a  law  court  as 
in  a  court  of  equity.  They  have  been  many  times  en- 
forced in  our  courts  of  law.  A  court  of  chancery  will 
not  take  jurisdiction  to  cancel  a  policy  for  fraud  al- 
leged to  have  been  committed  after  loss  and  where  the 
defense  to  recovery  can  be  made  at  law.  Imperial  Fire 
Ins.  Co.  V.  Gunning,  81  111.  236;  Hartford  Fire  Ins.  Co. 
V.  Peterson,  209  111.  112. 

Where  the  evidence  desired  can  be  had  on  notice, 
there  is  no  need  of  a  bill  of  discovery,  and  this  bill  in 
equity  will  not  lie  for  discovery.  Clingman  v.  Hopkie, 
78  111.  152;  Craft  v.  Dickens,  78  111.  131.  The  claim 
made  by  this  bill  is  that  the  defendants  have  in  their 
possession  and  control  these  proofs  of  loss  and  sworn 
examination.  It  is  nowhere  claimed  or  averred  that 
they  are  destroyed  or  lost  so  that  secondary  evidence 
of  their,  contents  may  be  necessary.  It  also  appears 
that  the  appellants  were  in  possession  and  control  of 
them  from  about  the  time  they  were  made,  August  28, 

1906,  to  the  time  of  the  trial  at  the   January  term, 

1907.  It  is  nowhere  averred  that  the  appellants  have 
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no  copies  thereof,  or  that  the  defendants  have  the  only- 
knowledge  of  their  contents  in  case  they  could  not  be 
found.  We  are  unable  to  see  wherein  a  bill  of  dis- 
covery would  give  any  more  satisfactory  relief  than 
may  be  had  at  law.  A  court  of  law  has  plenary  power 
to  order  and  compel  the  production  of  books  and  pa- 
pers desired  as  evidence  when  material  to  the  issues. 
Revised  Statutes,  chap.  51,  sec.  9;  Pynchon  v.  Day,  118 
HI.  9;  Swedish  American  Tel.  Co.  v.  Casualty  Co.,  208 
HI.  562;  Wynn  v.  Taylor,  109  111.  App.  603. 

The  very  design  of  this  statute  seems  to  be  to  ob- 
viate the  necessity  of  a  bill  of  discovery,  seeking  the 
same  end.  In  the  case  in  208  111.  at  page  571,  the  court 
says:  *'The  statute  authorizes  the  court,  upon  cause 
shown,  and  proper  notice,  to  require  either  party  to  a 
suit  to  produce  books  or  writings  in  his  possession  or 
power,  which  contain  evidence  pertinent  to  the  issue.*' 
On  page  572  it  is  further  said:  ''The  proceeding  is 
purely  a  civil  remedy,  intended  to  enforce  the  private 
right  of  one  of  the  parties  litigant,  and  is  intended  to 
compel  the  doing  of  an  act  necessary  to  the  administra- 
tion of  justice  in  enforcing  such  private  right.  In  the 
class  of  cases  where  the  purpose  is  to  advance  the  civil 
remedy  of  the  other  party  to  the  suit  and  where  the 
penalty  inflicted  is  intended  to  coerce,  the  party  in  con- 
tempt can  only  be  relieved  by  compliance  with  the  or- 
der. In  this  State,  the  Circuit  Court  has  the  right  and 
power  in  a  suit  at  law  to  punish  for  contempt  persons 
who  refuse  to  comply  with  its  proper  orders.*'  So  it 
is  clear  that  on  proper  showing  and  notice  given,  the 
appellants  can  compel  by  order  of  the  Circuit  Court 
the  production  of  these  writings,  which  they  say  in 
their  bill  is  in  the  possession  and  control  of  the  ap- 
pellees. If  appellees  should  refuse  to  surrender  any 
such  papers  in  their  control,  the  court  may  punish  by 
imprisonment  as  for  contempt,  and  continue  such  im- 
prisonment until  they  obey,  or  show  cause,  etc.  The 
law  suits  may  be  continued  and  trial  refused  appellees 
until  they  do  so.    Besides,  the  court  has  ample  power 
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to  compel  them  to  give  under  oath  all  proper  informa- 
tion concerning  the  whereabouts  of  these  instruments. 
What  more  can  a  court  of  equity  do  in  the  premises! 

It  is  only  where  a  party  prosecutes  or  defends 
against  a  great  number  of  suits,  or  defends  against  a 
great  number  of  persons,  or  where  a  great  number  of 
persons  prosecute  or  defend  a  right  against  a  single 
individual,  that  a  bill  will  lie  to  prevent  a  multiplicity 
of  suits,  and  even  then  the  party  must  establish  his 
right  at  law,  if  it  is  a  legal  one,  before  he  can  resort 
to  chancery.  Imperial  Fire  Ins.  Co.  v.  Gunning,  81  111. 
236.  No  one  of  these  appellants  is  in  danger  of  more 
than  one  suit  by  appellees ;  and,  the  fact  that  appellees 
are  bringing  four  suits,  one  against  each  of  the  appel- 
lants, should  not  prevent  them  from  having  them  tried 
in  a  law  court,  although  the  same  or  very  similar  ques- 
tions are  to  be  tried  in  each  case. 

Under  the  authorities  we  are  unable  to  find  any 
grounds  whatever  for  the  maintaining  of  this  bill  and 
ousting  the  court  of  law  of  its  jurisdiction.  The  de- 
murrer to  fhe  bill  was  properly  sustained  by  the  lower 
court.    The  decree  of  the  lower  court  is  afl&rmed. 

Afft^rmed, 


Exinice  Bedell  et  al.,  Appellees,  v.  George  S.  Clark,  Appellant. 

1.  Landlord  and  tenant — effect  of  leasing  for  indefinite  time.  A 
contract  of  leasing  made  for  an  Indefinite  time,  as  "until  the  de- 
mised premises  shall  be  leased  to  another/'  creates  a -tenancy  at 
will. 

2.  IjAndlobd  and  tenant — notice  essential  to  terminate  tenancy 
at  will.  In  order  to  terminate  a  tenancy  at  will  where  the  rent  is 
payable  by  the  month,  a  thirty  days'  notice  Is  required,  which  must 
be  given  not  later  than  the  last  day  of  the  month  preceding  the 
month  at  the  end  of  which  the  tenancy  is  sought  to  be  terminated; 
such  a  notice  should  specify  the  day  on  which  the  premises  are  re- 
quired to  be  vacated. 
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Forcible  detainer.  Appeal  from  the  County  Court  of  Wabash 
county;  the  Hon.  John  A.  Lopp,  Judge,  presiding.  Heard  In  this 
court  at  the  February  term,  1909.  Reversed.  Opinion  filed  No- 
yember  13,  1909. 

E.  B.  Green  and  Theodore  G.  Eislby,  for  appellant 
M.  H.  Mtjndy,  for  appellees. 

Mr.  Justice  Duncan  delivered  the  opinion  of  the 
court. 

Appellees  commenced  an  action  of  forcible  detainer 
before  a  justice  of  the  peace  on  the  first  day  of  Septem- 
ber, 1908,  by  complaint  filed,  for  the  recovery  of  the 
store-house  of  the  Bedell  Block,  No.  416  Market  street, 
in  the  city  of  Mt.  Carmel. 

The  trial  resulted  in  a  judgment  in  favor  of  the 
plaintiffs  and  against  the  defendant,  appellant,  for  re- 
covery of  said  premises  and  costs  of  suit  Appellant 
perfected  an  appeal  to  the  January  term,  1909,  of  the 
County  Court  of  Wabash  county,  in  which  court  the 
cause  was  tried  on  January  18,  1909,  before  the  judge 
without  a  jury,  and  again  resulted  in  a  judgment 
against  appellant,  from  which  judgment  the  appellant 
has  appealed  to  this  court. 

The  facts  are  not  controverted,  and  appear  in  the 
record  as  follows:  A  lease  was  executed  on  August 
27,  1907,  by  appellees  to  appellant  for  said  premises 
from  the  first  day  of  July,  1907,  to  the  first  day  of  July, 
1908,  with  the  right,  at  option  of  appellant,  to  hold  un- 
til the  first  day  of  July,  1912,  at  a  rental  of  one  hun- 
dred dollars  per  month,  payable  monthly  in  advance. 
On  July  1, 1908,  appellant  instead  of  exercising  his  op- 
tion to  hold  to  July  1, 1912,  surrendered  the  lease,  say- 
ing to  J.  H.  Decker,  one  of  appellees:  '*My  expenses 
are  so  great  that  I  cannot  keep  both  buildings,  and  you 
go  ahead  and  rent  the  room  and  as  soon  as  you  do  that, 
I  will  move  the  goods  up  to  the  other  store;'*  and  at 
that  time  appellant  paid  a  month's  rent  for  the  month 
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of  July,  which  was  received  by  Decker  for  the  owners, 
appellees.  In  three  or  four  days  Decker  rented  the 
room  and  notified  appellant,  and  appellant  said  he  was 
sorry  and  wanted  to  keep  it,  and  asked  if  there  was  no 
way  it  could  be  fixed  up.  Decker  told  hun  there  was 
no  honorable  way  he  knew  of,  as  he  had  promised  the 
room  to  another. 

On  the  29th  day  of  July,  1908,  Decker,  for  appellees, 
served  on  appellant  a  written  notice  to  quit  and  deliver 
possession  of  the  premises  on  the  first  day  of  Septem- 
ber, 1908 ;  and,  on  August  1,  1908,  called  on  appellant 
and  collected  another  month's  rent  for  the  month  of 
August.  The  rent  was  at  all  times  paid  promptly,  and 
Decker,  the  only  witness  sworn,  said  the  last  month 
terminated  on  the  last  day  of  August 

Before  entering  on  the  trial,  appellant  filed  his  mo- 
tion, based  on  the  transcript  from  the  justice  of  the 
peace,  to  dismiss  the  suit,  because  prematurely 
brought.  This  motion  was  renewed  by  appellant  at 
the  close  of  all  the  evidence,  but  both  motions  were 
overruled  by  the  court.  Thereupon  the  court  found 
the  defendant  guilty  as  charged,  and  rendered  judg- 
ment for  recovery  of  the  premises  and  costs,  and  ex- 
ceptions were  taken  by  appellant. 

The  only  question  for  consideration  by  this  court  is, 
whether  or  not  the  suit  was  prematurely  brought.  The 
parties  to  this  suit,  at  the  end  of  the  first  year,  by  their 
express  verbal  agreement,  made  a  new  contract  of  leas- 
ing. It  was  not  a  contract  for  a  term  or  a  definite 
time,  but  a  contract  for  an  indefinite  time,  as  it  was  un- 
certain when  the  premises  would  be  rented  to  another. 
The  rent  was  collected  monthly  after  this  contract, 
without  any  further  agreement,  as  appears  from  the 
evidence.  The  tenancy  created  by  this  contract  was 
what  is  known  as  a  general  tenancy  at  will,  or  from 
year  to  year  or  from  month  to  month.  Taylor's  Land- 
lord and  Tenant,  sees.  59  and  60. 

It  required  notice  by  the  landlords  to  the  tenant  to 
terminate  this  tenancy.    Taylor's  Landlord  and  Ten- 
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ant,  section  62;  Wood's  Landlord  and  Tenant,  sections 
19  and  50;  Wade  on  Law  of  Notice,  sections  581  and 
584;  Prickett  v.  Bitter,  16  111.  96;  Hately  v.  Myers,  96 
111.  App.  217;  Hunt  v.  Morton,  18  111.  75. 

The  notice  served  in  this  case  indicates  that  the  ap- 
pellees regarded  the  tenancy  of  appellant  as  one  from 
month  to  month,  and  that  he  was  entitled  to  thirty 
days '  notice  to  quit.  We  think  this  is  the  correct  view 
of  the  matter.  If,  as  is  shown  by  the  evidence,  the  last 
payment  of  rent  was  for  the  month  of  August,  and  it 
was  desired  to  terminate  appellant's  tenancy  at  the 
end  of  that  period,  the  notice  should  have  been  given  to 
him  to  surrender  on  the  last  day  of  August,  as  that 
month  would  expire  on  that  day  at  midnight-  At  least 
this  is  the  latest  date  the  notice  should  have  specified 
to  enable  the  appellees  to  bring  their  suit  on  Septem- 
ber 1, 1908.  Prickett  v.  Eitter,  16  111.  96 ;  Wade  on  No- 
tice, sections  609,  610,  611. 

The  notice  must,  of  course,  specify  the  date  on  which 
the  premises  are  required  to  be  vacated.  Wade  on 
Law  of  Notice,  sec.  631. 

Under  the  Statutes  of  1845,  a  suit  for  possession  in 
forcible  detainer  could  not  be  maintained  against  a 
tenant  from  year  to  year,  or  from  month  to  month,  un- 
til demand  for  possession  was  made  by  the  landlord; 
and  this  demand  could  not  be  effectively  made  until  af- 
ter the  tenancy  had  been  terminated  by  the  proper  no- 
tice. This  doctrine  is  fully  discussed  in  the  case  of 
Prickett  v.  Eitter,  supra. 

The  fourth  clause  of  section  2  of  our  Forcible  Entry 
and  Detainer  Act  dispenses  with  this  demand  for  pos- 
session, and  provides  that  the  person  entitled  to  pos- 
session of  lands  may  be  restored  thereto  in  the  manner 
provided  in  that  act,  ''When  any  lessee  of  the  lands  or 
tenements  *  *  *  holds  possession  without  right  after  the 
determination  of  the  lease  or  tenancy  by  its  own  limi- 
tation, condition  or  terms,  or  by  notice  to  quit  or 
otherwise."  This  section  specifies  the  conditions  fully 
upon  which  the  appellees'  suit  must  be  maintained. 
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Unless  the  tenancy  of  the  appellant  was  terminated  at 
the  time  this  suit  was  brought,  the  suit  is  premature 
and  cannot  be  maintained. 

The  foregoing  authorities  make  it  clear  that  the 
tenancy  of  appellant  was  not  terminated  by  proper  no- 
tice on  the  day  the  suit  was  brought  in  this  case.  The 
notice  specified  definitely  that  the  appellant  was  to  de- 
liver up  the  possession  of  these  premises  on  the  first 
day  of  September,  the  very  day  this  suit  was  brought 
for  possession.  It  is  not  sufficient  to  say  that  the  suit 
could  have  been  maintained  if  the  notice  had  specifieH 
a  day  earlier  for  the  delivery  of  possession,  and  that 
the  tenant  understood  his  tenancy  was  intended  to  be 
terminated  at  the  end  of  the  period  to  which  he  had 
paid  rent.  Neither  is  it  sufficient  that  the  notice  may 
give  more  days'  notice  than  was  required.  It  fixed  the 
date  of  delivering  up  possession  on  a  day  certain,  Sep- 
tember 1,  1908;  and  the  appellant  by  that  notice  had 
the  whole  of  that  day  in  which  to  deliver  the  premises 
or  vacate  them,  that  is,  until  midnight  of  that  day,  and 
the  suit  was  therefore  prematurely  brought. 

It  is  admitted  by  the  appellees  in  their  argument  that 
the  contract  to  hold  the  room  until  Decker  rented  it 
created  a  tenancy  for  an  indefinite  time.  But,  they 
say,  ''when  Decker  three  or  four  days  afterwards  no- 
tified appellant  that  he  had  rented  the  room  to  another, 
and  then  received  rent  for  the  month  of  July,  the  time 
became  definite  and  expired  on  the  last  day  of  July; 
and  when  that  month  had  expired  and  appellant  paid 
rent  for  the  month  of  August,  the  time  was  definitely 
fixed,  and  expired  on  the  last  day  of  August."  We 
cannot  agree  with  this  proposition.  If  we  concede  that 
the  notifying  appellant  that  the  premises  were  rented 
to  another  made  the  tenancy  a  definite  one,  expiring  on 
the  day  of  such  notice  or  on  the  last  day  of  July,  the 
holding  over  and  again  paying  rent  for  August  with- 
out further  agreement,  by  all  the  authorities,  would 
create  the  same  character  of  tenancy  we  have  just  been 
discussing,  a  general  tenancy  at  will.    It  is  the  holding 
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over  and  paying  the  same  rent,  without  further  agree- 
ment, that  creates  a  tenancy  from  year  to  year,  or  from 
month  to  mouthy  or  from  week  to  week,  when  the  first 
contract  to  lease  was  for  a  specified  year  or  month  or 
week,  as  the  foregoing  authorities  cited  abundantly 
show. 

For  the  reasons  above  stated,  the  judgment  of  the 
County  Court  is  reversed. 

Reversed. 


0.  N.  Gibson,  Appellee,  v.  O'Gara  Coal  Company,  Appellant 

1.  Pleading — when  common  counts  sufficient.  When  a  contract 
sued  upon  has  been  fully  performed  on  the  plaintiff's  part  and 
nothing  remains  to  be  done  under  it  except  for  the  defendant  to  pay 
whatever  money  is  due  from  him,  the  plaintiff  has  the  election  to 
declare  specially  on  the  contract,  or  generally  in  indebitatus  as- 
sumpsit  under  the  comment  counts. 

2.  Ck>BP0&4Ti0NS — what  not  ultra  vires.  Held,  that  a  contract  by 
a  coal  company  for  the  services  of  a  physician  to  treat  one  of  its 
employes  injured  while  working  in  its  mines,  was  not  ultra  vires. 

3.  Ck>BP0BATi0NB — who  cannot  urge  defense  of  ultra  vires.  A  pri- 
vate corporation  cannot  avail  Itself  of  the  doctrine  of  ultra  vires 
when  the  contract  has  been  in  good  faith  fully  performed  by  the 
other  party,  and  the  contract  has  had  the  benefit  of  the  contract 
and  the  performance. 

Assumpsit,  Appeal  from  the  Circuit  Court  of  Saline  county; 
the  Hon.  W.  N.  Butleb,  Judge,  presiding.  Heard  in  this  court  at 
the  February  term,  1909.  Affirmed.  Opinion  filed  November  13, 
1909. 

WiLUAM  S.  Hbffeban  Eud  M.  S.  Whitley,  for  appel- 
lant. 

Abnby  &  Burnett,  for  appellee. 

Mr.  Justice  Duncan  delivered  the  opinion  of  the 
court. 
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Dr.  Gibson,  the  appellee,  began  this  snit  in  assumpsit 
against  appellant  on  March  12,  1908,  for  medical  at- 
tendance, advice  and  medicines  furnished  the  employes 
of  the  defendant  in  its  coal  mines  at  Eldorado,  during 
the  years  1906  and  1907. 

It  is  contended  by  the  appellee  that  his  services  were 
rendered  to  the  injured  employes  in  pursuance  of  a 
letter  of  Harry  Thomas,  the  defendant's  general 
superintendent,  to  A.  C.  Dale,  bookkeeper  and  paymas- 
ter for  the  defendant,  directing  him  in  the  latter  part 
of  the  year  1905  or  the  early  part  of  1906,  in  case  of 
injuries  to  any  employes  of  the  defendant  at  its 
Eldorado  mines  to  call  Dr.  Gibson  to  attend  them ;  and, 
that  within  a  very  few  days  after  receiving  this  letter, 
Dale  saw  the  plaintiff  and  spoke  to  him  about  attend- 
ing professionally  upon  such  employes  as  might  be  in- 
jured in  these  mines,  and  exhibited  this  letter  to  him 
and  he  read  it.  After  reading  this  letter  the  plaintiff 
rendered  the  services  sued  for  at  the  call  of  superior 
servants  of  the  defendant.  On  November  25, 1907,  one 
Lon  Pelhank,  mine  boss  of  defendant,  informed  the 
plaintiff  that  thereafter  his  services  would  be  limited 
to  emergency  or  first  calls,  and  that  the  defendant 
would  not  pay  for  treatment  except  for  first  visits. 
Plaintiff  insists  this  was  his  first  notice  that  his  treat- 
ment of  these  employes  would  be  limited  by  defendant 
to  first  visits,  and  that  all  services  sued  for  were  ren- 
dered by  him  before  this  notice. 

Defendant  does  not  deny  that  it  is  liable  to  the  plain- 
tiff;  buj;  insists  that  it  is  only  liable  for  first  visits ;  and 
that  the  plaintiff  was  informed  at  the  beginning  of 
these  services  by  this  letter,  and  by  the  parties  first 
calling  him,  that  the  company  would  only  pay  for  first 
visits. 

The  declaration  contained  only  the  common  counts 
for  medical  attendance,  medicines,  etc.,  provided  by 
plaintiff  for  employes  of  the  defendant  at  its  request, 
etc.  The  general  issue  was  filed  thereto  and  issues 
joined,  and  the  trial  was,  by  agreement,  before  the 
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court  without  a  jury,  the  defendant  to  be  permitted  to 
introduce  all  evidence  under  the  general  issue  that 
would  be  admissible  under  any  pleas  properly  pleaded. 
Judgment  was  rendered  by  the  court  in  favor  of  the 
plaintiff  for  the  sum  of  three  hundred  and  forty  dol- 
lars and  the  costs.  From  this  judgment  the  defendant 
appeals  to  this  court. 

The  errors  relied  on  by  the  appellant  are,  (1)  that 
the  declaration  should  have  counted  specially  on  this 
contract,  that  the  evidence  was  not  admissible,  and 
that  the  suit  could  not  be  maintained  under  the  com- 
mon counts  alone;  (2)  that  the  judgment  is  contrary  to 
the  law  and  the  evidence;  (3)  that  the  judgment  is  ex- 
cessive. 

First.  It  is  true  that  it  would  have  been  proper  for 
the  plaintiff,  had  he  seen  fit  to  do  so,  to  have  counted 
specially  on  this  contract.  So  long  as  the  contract  con- 
tinues executory,  thfe  plaintiff  must  declare  specially. 
When,  however,  as  in  this  case,  the  contract  has  been 
fully  performed  on  the  plaintiff's  part,  and  nothing 
remains  to  be  done  under  it  except  for  the  defendant  to 
pay  whatever  money  is  due  from  him,  the  plaintiff  has 
the  election  to  declare  specially  on  the  contract,  or 
generally  in  indebitatus  assumpsit  under  the  common 
counts.  The  contract  and  all  evidence  of  performance 
thereof  was  properly  admitted  in  evidence,  and  a  re- 
covery was  rightly  allowed,  under  the  declaration.  The 
authorities  on  this  proposition  are  numerous  and  the 
principle  is  elementary.  Throop  v.  Sherwood,  4  Gil- 
man,  92 ;  Lane  v.  Adams,  19  111.  167 ;  Sands  v.  Potter, 
]  P5  HI.  397 ;  Union  Elevated  R.  R.  Co.  v.  Nixon,  199  111. 
235. 

Second.  We  do  not  think  that  the  contract  in  ques- 
tion is  void  on  the  doctrine  of  ultra  vires.  It  is  as- 
sumed by  the  defendant  that  this  coal  company  had  no 
rights  under  its  charter  to  contract  for  services  of  a 
physician  in  the  treatment  of  its  employes  for  injuries 
received  while  working  in  its  mines.  The  only  proof 
bearing  on  that  question  in  this  record  is  that  the  de- 
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fendant  is  a  corporation  mining  coal.  What  its  char- 
tered powers  are  is  not  in  proof.  Assuming,  how- 
ever, that  no  such  explicit  powers  were  given  it  by  its 
charter,  it  would  be  going  very  far  to  hold  that  a  cor- 
poration, for  the  purpose  of  mining  coal  simply,  would 
not  have  the  right  and  power  to  choose  and  hire  a  phy- 
sician to  treat  men  injured  in  its  employ.  It  is  most 
certainly  liable  to  the  employes  for  necessary  phy- 
sician's bill  in  an  action  for  an  injury  caused  by  the 
negligence  of  the  company.  If  then  it  is  liable  in  such 
cases  for  such  bills,  it  certainly  will  not  be  contended 
that  in  such  cases  it  cannot  bind  itself  for  such  services 
to  a  physician  of  its  own  selection,  when  the  employe 
being  treated  accepts  such  treatment.  We  think  such  a 
contract  would  be  within  its  implied  powers.  If  so  the 
duty  to  determine  when  and  in  what  cases  it  would  be 
liable  for  the  physician's  bill,  would  rest  on  the  coal 
company,  and  not  on  the  physician;  and  for  any  em- 
ployment of  a  physician  ]yy  it  to  treat  its  injured  em- 
ployes, the  company  would  be  liable  to  the  physician 
although  it  might  afterwards  appear  that  the  employe 
was  not  injured  by  the  coal  company's  negligence.  Our 
Supreme  Court,  however,  has  decided  that  corpora- 
tions may  incur  such  a  liability  although  their  charters 
may  not  in  terms  authorize  it  and  further  discussion  is 
unnecessary.  T.  W.  &  W.  E.  E.  Co.  v.  Eodrigues,  47 
m.  188;  Indianapolis  &  St.  L.  E.  E.  Co.  v.  Morris,  67 
HI.  295;  C.  &  St.  L.  E.  E.  Co.  v.  Mahoney,  82  111.  73. 

The  burden  of  proof  is  upon  the  party  pleading  ultra 
vires.  Chicago  Pneumatic  Tool  Co.  v.  Johns  Mfg.  Co., 
101  HI.  App.  349;  Same  v.  Munsell,  107  111.  App.  345. 

Again,  a  private  corporation  cannot  avail  itself  of 
the  doctrine  of  ultra  vires,  when  the  contract  has  been 
in  good  faith  fully  performed  by  the  other  party,  and 
the  corporation  has  had  the  benefit  of  the  contract  and 
the  performance.  Darst  v.  Gale,  83  111.  136 ;  Bradley  v. 
Ballard,  55  111.  413. 

The  defendant  made  no  attempt  to  prove  that  the  de- 
fendant h^d  no  chartered  rights  or  powers  to  employ 
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a  physician  in  this  case;  and,  if  it  had  not  such  rights 
and  powers,  it  is  now  estopped  to  make  such  a  defense, 
having  received  all  the  benefits  of  this  contract  fully 
performed  on  the  part  of  the  plaintiff. 

Third.  What  we  have  already  said  virtually  settles 
the  contention  of  the  defendant  that  the  judgment  is 
excessive.  It  was  a  controverted  question  as  to 
whether  or  not  the  defendant  called  the  plaintiff  to 
treat  these  employes  generally,  or  only  for  the  first 
emergency  treatment.  The  evidence  of  the  plaintiff 
sustains  this  judgment  and  we  have  no  right  to  change 
it,  even  if  our  opinion  on  the  weight  of  the  evidence 
differed  from  that  of  the  lower  court.  A  corporation 
is  bound  by  the  acts  of  its  general  superintendent  in 
authorizing  or  ratifying  the  calling  of  a  physician  to 
furnish  medical  or  surgical  aid  to  employes  injured 
in  its  employment;  and  the  courts  will  presume  that 
all  the  professional  visits  made  by  him  are  necessary, 
he  being  the  proper  judge  of  the  necessity  and  fre- 
quency of  his  visits.  It  is  also  a  rule  of  law^  that  the 
employment  of  a  physician  or  surgeon  continues  in  the 
absence  of  stipulation  to  the  contrary,  as  long  as  pro- 
fessional attention  is  required.  Ebner  v.  Mackey,  186 
111.  297 ;  and  other  authorities  above  cited. 

The  court  properly  ruled  on  the  questions  of  law 
submitted  to  it  by  the  defendant ,  and  perceiving  no  re- 
versible error  in  this  recjord,  the  judgment  of  the  lower 
court  is  aflBirmed 

Affirmed. 


Digitized  by 


Google 


Fourth  District — ^November,  1909.  429 

Rink  y.  Southwestern  Railway  Co.,  161  III.  App.  429. 


Fred  Sink,  Appellee,  v.  St.  Louis  Southwestern  Bailway  Company, 

Appellant. 

1.  Rahaoads — degree  of  care  required  at  public  crossings.  The 
degree  of  care  required  of  railroads  at  public  crossings  depends  upon 
the  facts  and  circumstances  of  each  particular  case,  and  is  pecu- 
liarly a  question  for  the  Jury. 

2.  CoNTMBUTOBT  NEGLIGENCE — What  fiot,  as  a  matter  of  law. 
Failure  to  look  and  listen  before  crossing  a  railroad  track  cannot 
be  said  in  every  case  to  be  negligence  as  a  matter  of  law. 

3.  iNflTTEUcTioNS — mv^t  fiot  ifivadc  province  of  jury.  An  instruc- 
tion is  properly  refused  which  invades  the  province  of  the  Jury. 

4.  iNSTEUcnoNs — when  sufficiently  specific  upon  question  of  neg- 
ligence. An  instruction  which  tells  the  Jury  that  if  they  believe 
from  the  evidence  that  the  plaintiff  has  proved  his  case  as  laid  in 
the  declaration  they  will  find  the  issues  for  the  plaintiff,  is  not  sub- 
ject to  objection. 

5.  TBiAir—wfiat  papers  should  not  he  taken  hy  jury  upon  retire- 
ment. The  pleadings  should  not  be  sent  out  with  the  Jury  with 
their  instructions. 

Action  in  case.  Appeal  from  the  City  Court  of  East  St.  Louis; 
the  Hon.  Mobtimeb  Millasd,  Judge,  presiding.  Heard  in  this  court 
at  the  February  term,  1909.  Affirmed.  Opinion  filed  November  13, 
1909. 

L.  0.  Whitnel,  for  appellant;  S.  H.  West,  of  coun- 
sel. 

D.  J.  SuixivAN,  for  appellee. 

Mr.  Justice  Duncan  delivered  the  opinion  of  the 
court. 

This  is  an  action  in  case  brought  to  the  City  Court 
of  East  St.  Louis  by  appellee  against  appellant,  to  re- 
cover damages  to  his  team  of  horses  and  harness  which 
were  struck  by  one  of  the  defendant's  passenger  trains, 
September  27,  1906,  at  a  crossing  of  the  public  road 
leading  from  East  St.  Louis  to  Madison  and  the  Mer- 
chants' Bridge  Terminal  Eailway  Company's  tracks 
on  which  the  defendant's    train    was    then    running. 
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There  was  a  trial  by  a  jury,  resulting  in  a  verdict  and 
judgment  for  app^sllee  for  $75. 

The  negligence  charged  in  the  second  and  third 
counts  of  the  declaration  upon  which  the  case  went  to 
the  jury  is,  in  substance,  that  the  defendant  so  negli- 
gently and  carelessly  ran  its  train  of  cars  over  said 
crossing,  at  a  high  rate  of  speed,  without  ringing  a 
bell  or  blowing  a  whistle,  and  without  notice  of  its  ap- 
proaching the  crossing,  that  said  train  was  driven 
against  plaintiff's  team,  etc. 

Counsel  for  defendant  insists  that  the  evidence  is 
not  sufficient  to  support  the  verdict  and  judgment,  and 
made  the  proper  motions  in  apt  time  to  exclude  the 
evidence  and  direct  a  verdict  of  not  guilty.  He  also 
contends  that  the  court  erred  in  refusing  to  give  cer- 
tain instructions  for  the  appellant ;  and  in  giving  cer- 
tain others  for  the  appellee. 

We  have  examined  the  evidence  in  this  record  with 
great  care,  and  find  that  it  fully  supports  the  plain- 
tiff's declaration.  The  driver  of  appellee's  team  tes- 
tified that  he  stopped  about  twenty  feet  before  reach- 
ing this  crossing  to  look  to  see  *4f  there  was  anything 
coming;"  that  he  saw  a  switch  engine  pushing  a  string 
of  tox  cars  on  the  east  track  of  the  three  tracks  on  this 
crossing;  that  there'was  a  man  sitting  on  the  wheel  on 
top  of  the  first  car,  that  he  took  to  be  a  brakeman,  who 
beckoned  to  him  to  come  on;  that  he  whistled  to  the 
brakeman  to  see  if  the  brakeman  meant  him,  and  that 
he  was  again  signaled  by  the  brakeman  to  come  on  and 
he  then  started  across  and  was  struck  while  crossing. 
He  also  denies  that  he  and  the  other  boy  with  him  were 
rolling  cigarettes  or  scuffling  in  the  wagon  and  were  not 
watching  as  the  train  approached  him.  The  evidence 
also  clearly  shows  that  there  were  three  tracks  of  this 
railroad  on  this  crossing  and  that  there  was  a  long 
string  of  box  cars  between  the  driver  and  the  pas- 
senger train  and  that  he  could  not  see  this  train  for 
quite  a  ways  until  almost  on  the  track.  The  conductor 
testifies  that  this  was  a  dangerous  crossing.    The  evi- 
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dence  for  the  plaintiff  was  that  the  train  was  running 
abont  twenty-five  miles  an  hour  and  did  not  ring  any 
bell  or  give  any  warning  until  within  a  few  feet  of  the 
team.  The  evidence  of  the  defendant  was  confined  to 
proof  tending  to  show  that  the  train  crew  were  not 
negligent  in  any  way,  and  that  they  were  running  ten 
to  twelve  miles  an  hour;  and  that  the  bell  had  been 
kept  ringing  by  an  automatic  ringer  from  the  time 
they  left  Union  Station,  St.  Louis,  until  they  hit  the 
team,  and  that  these  boys  were  playing  and  paying  no 
attention  to  the  train.  No  one  of  the  switching  crew 
on  this  crossing  that  morning  was  sworn.  The  wit- 
nesses were  about  equally  divided  on  the  contested 
points.  In  this  state  of  the  evidence  it  is  proper  that 
the  jury  should  finally  determine  as  a  matter  of  fact 
whether  the  plaintiff's  driver  was  guilty  of  contribu- 
tory negligence;  and,  also,  the  further  question  of 
whether  or  not  the  defendant  was  guilty  of  the  negli- 
gence charged  in  the  declaration.  Failure  to  look  and 
listen  before  crossing  a  railroad  track  cannot  be  said 
in  every  case  to  be  negligence  as  a  matter  of  law. 
There  may  exist  many  circumstances  excusing  such 
failure.  So  also  the  degree  of  care  required  of  the 
railroad  company  at  public  crossings  depends  upon 
the  facts  and  circumstances  of  each  particular  case, 
and  is  peculiarly  a  question  for  the  jury.  Dukeman, 
Admr.,  v.  C.  C.  C.  &  St.  L.  Ry.  Co.,  237  111.  104;  I.  &  St. 
L.  R.  R.  Co.  V.  Stables,  62  111.  313. 

There  was  no  error  committed  by  the  court  in  re- 
fusing to  give  the  defendant's  instructions,  numbered 
7,  9  and  10.  Instruction  No.  7  invades  the  province  of 
the  jury,  by  telling  them*  that  if  the  bell  was  rung  and 
the  whistle  was  sounded,  for  the  distance  required  by 
the  statute  before  reaching  the  crossing,  and  that  the 
persons  on  the  engine  were  keeping  a  lookout  for  per- 
sons who  might  be  on  said  crossing,  that  then  the 
plaintiff  has  failed  to  prove  the  defendant  guilty  of 
negligence  as  charged.  This  instruction  omitted  the 
question  of  the  speed  of  the  train  in  determining  the 
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question  of  the  defendant's  negligence,  and  did  not  re- 
quire the  jury  to  find  that  defendant's  servants  were 
exercising  reasonable  diligence  in  looking  out  for  per- 
sons on  the  crossing.  The  instruction  put  it  as  suffi- 
cient if  they  were  looking  out,  etc,  without  regard  to 
what  diligence  they  were  using  in  that  regard.  The 
substance  of  instructions  Nos.  9  and  10  was  given  in 
other  instructions,  and  the  court  very  properly  refused 
to  repeat  them. 

The  only  objection  raised  to  the  plaintiff's  instruc- 
tions is  that  some  of  them  merely  contain  the  direc- 
tion to  the  jury,  *'If  you  believe  from  the  preponder- 
ance of  the  evidence  that  the  servants  in  charge  of  the 
defendant's  train  were  guilty  of  negligence,"  etc.,  **as 
alleged  in  the  second  and  third  counts  of  the  declara- 
tion," without  pointing  out  more  definitely  the  acts  of 
negligence  to  which  they  refer.  The  Supreme  and  Ap- 
pellate Courts  have  many  times  held  that  an  instruc- 
tion telling  the  jury  that  if  they  believe  from  the  evi- 
dence the  plaintiff  has  proved  his  case  as  laid  in  the 
declaration  they  will  find  the  issues  for  the  plaintiff, 
not  to  be  objectionable.  C.  &  J.  EJec.  Ry.  Co.  v.  Patton, 
219  HI.  214;  Chicago  City  Ry.  Co.  v.  Foster,  226  HI. 
288;  C.  &  A.  Ry.  Co.  v.  Howell,  109  HI.  App.  551 ;  C.  R. 
I.  &  P.  Ry.  Co.  V.  Cleveland,  92  HI.  App.  308. 

The  true  rule  is  stated  in  the  two  appellate  court  de- 
cisions at  the  respective  pages  above  cited,  to  the  ef- 
fect that  when  the  declaration  does  not  aver  all  the 
necessary  elements  upon  which  a  verdict  for  the  plain- 
tiff must  be  predicated,  then  such  an  instruction  is  er- 
roneous, unless  the  instruction  submits  to  the  jury  for 
their  finding  the  element  lacking  in  the  declaration.  In 
other  words  before  any  instruction  can  be  sustained, 
which  directs  a  verdict  for  the  plaintiff  upon  making 
certain  findings  from  the  evidence,  all  the  necessary 
ultimate  facts  upon  which  a  finding  »is  to  be  made  for 
plaintiff,  must  be  submitted  to  the  jury  for  their  find- 
ing. If  any  ultimate  fact,  the  finding  of  which  is  neces- 
sary to  plaintiff's  recovery,  is  not  averred  in  the  decla- 
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ration,  then  the  instruction  must  submit  this  fact  for 
the  finding  of  the  jury,  if  it  directs  a  verdict  for  the 
plaintiff,  or  it  must  be  held  to  be  error.  The  better 
and  safer  practice  for  a  plaintiff's  attorney  to  follow 
in  suits  of  this  character  is  to  state  in  an  instruction 
in  dear  and  succinct  language  what  are  the  material 
averments  in  the  declaration,  and  then  to  further  state 
clearly  and  unequivocally  that  if  the  jury  find  from  the 
greater  weight  of  the  evidence  that  these  averments 
are  proved,  that  then  the  plaintiff  has  established  his 
right  to  recover.  The  pleadings  should  not  be  sent  out 
with  the  jury  with  their  instructions.  The  Supreme 
Court  has  condemned  this  practice  of  submitting  the 
pleadings  to  the  jury  with  their  instructions,  and  par- 
ticularly without  first  having  told  the  jury  what  are 
the  real  issues  in  the  case.  Elgin,  A.  &  S.  Traction  Co. 
V.  Wilson,  217  HI.  47.  The  defendant  in  this  case,  also, 
had  the  right  to  submit  instructions  telling  the  jury  in 
unmistakable  language  what  averments  the  jury  must 
find  to  be  proved  before  the  plaintiff  could  recover. 
Failing  to  do  this,  it  cannot  now  complain  that  the 
jury  may  not  have  understood  the  issues  clearly.  It 
is  the  duty  of  both  parties  to  aid  the  jury  to  fully  com- 
prehend the  issues.  Perceiving  no  error  in  the  record, 
the  judgment  of  the  lower  court  is  affirmed. 

Aifirmed. 


Frank  P.  Willard,  Appellant,  v.  Bed  Bank  Oil  Company  ct  al.,  Ap- 

peQees. 

ToRTB— 4^?io  not  liable  as  joint  tort-feasors,  field,  that  the  acta 
of  each  of  the  defendants  in  this  case  in  allowiog  the  escape  of  oil 
were  separate  ana  independent  and  without  any  connection  with  the 
acts  of  the  others,  and  that  such  acts  being  several  when  committed, 
could  not  become  Joint  because  of  the  consequences  which  followed. 
Vol.   CLI— 28 
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Action  in  case.  Appeal  from  the  Circuit  Court  of  Crawford  county; 
the  Hon.  E.  E.  Newlin,  Judge,  presiding.  Heard  in  this  court  at  the 
February  term,  1909.    Affirmed.    Opinion  filed  November  13, 1909. 

Ptthian  &  Kassebman  and  I.  D.  Shamhabt^  for  ap- 
pellant 

John  R.  Brown,  Frank  T.  O'Haib,  W.  W.  Arnoid 
and  Etjgbnb  Mackby,  for  appellees ;  Callahan,  Jones 
&  Lowe,  Parker  &  Crowley,  Parker  &  Newlin,  Gee  & 
Barnes,  E.  W.  MgArthur,  George  J.  Wolf,  Condo  & 
Browne,  McCarty  &  Arnou)  and  Maokey  &  Scully, 
of  counsel. 

Mr,  Justice  Shirley  delivered  the  opinion  of  the 
conrt. 

This  was  an  action  of  trespass  on  the  case  insti- 
tuted by  appellant  against  appellees,  comprising  thir- 
teen different  firms  and  corporations  engaged  in  oper- 
ating oil  wells  in  the  vicinity  of  appellant '«  lands. 

It  was  averred  in  the  declaration  that  appellant 
was  possessed  of  two  hundred  acres  of  land,  the  sur- 
face of  which  was  low  and  flat;  that  appellees  were 
operating  oil  wells  on  lands  near  and  lying  above  the 
land  of  appellant  and  having  drainage  across  the  same ; 
that  it  became  the  duty  of  appellees  to  properly  care 
for  and  consume  the  waste  oil  which  they  caused  to  be 
brought  to  the  surface  so  it  would  not  flow  upon  the 
land  of  appellant.  That  notwithstanding  their  duty 
they  negligently  permitted  the  oil  from  their  premises 
to  accumulate  on  the  same  and  to  spread  over  the 
surface  thereof;  that  by  reason  thereof  at  divers  times 
large  quantities  of  crude  oil  were  carried  by  water 
falling  upon  the  lands  of  appellees  down  upon  the  land 
of  appellant  and  spreading  over  it,  greatly  damaged  it. 
Appellees  each  interposed  a  plea  of  the  general  issue. 
A  jury  was  selected  to  try  the  cause,  and  upon  the  close 
of  all  the  evidence  for  appellant,  the  court  on  motion 
of  appellees  gave  an  instruction  to  the  jury  to  find  each 
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of  them  not  guilty.  The  jury  returned  a  verdict  as  in- 
structed. 

It  appears  from  the  testimony  of  the  witnesses  that 
some  two  years  prior  to  the  bringing  of  this  suit,  the 
several  appellees  began  to  operate  oil  wells  on  lands 
in  the  vicinity  of  the  land  of  appellant,  ranging  there- 
from a  distance  of  one  and  a  half  to  four  miles.  All 
of  these  wells  were  tributary  to  a  stream  called  Big 
Creek  which  flowed  through  the  lands  of  appellant. 
Some  of  the  wells  were  flowing  wells  and  some  were 
not.  In  some  cases  there  were  not  sufficient  tanks  to 
hold  the  oil  and  it  would  flow  out  upon  the  ground  and 
iBnd  its  way  into  adjacent  streams  and  in  other  cases 
dams  and  ponds  were  made  to  hold  the  oil  from  where 
it  would  escape.  The  wells  of  appellees  being  above 
appellant's  lands,  when  the  rains  came,  the  escaped  oil 
would  wash  into  the  valley  of  Big  Creek  and  thence 
down  upon  appellant's  lands  and  settling  there  cause 
serious  injury  to  the  soil,  destroying  vegetation  upon 
it,  and  rendering  it  unfit  for  cultivation.  How  much 
of  the  oil  causing  the  damage  came  from  the  operations 
of  each  appellee  is  not  shown,  and  from  the  nature  of 
the  case,  cannot  be  shown,  and  the  particular  acts  of 
appellees  in  permitting  the  escape  of  oil  were  done  by 
each  independently  of  the  other  and  without  concert  of 
action.  As  part  of  the  evidence  there  was  also  a  stip- 
ulation of  the  parties  as  follows  : 

**It  is  agreed  between  plaintiff  and  defendants  that 
each  of  the  separate  defendants  operated,  during  the 
time  mentioned  in  the  declaration,  its  several  leases, 
wells,  tanks  and  other  properties,  separately  and  in- 
dependently, not  concurrently,  and  without  concert 
with  any  of  the  other  defendants  or  either  of  the  other 
defendants,  or  any  other  parties,  and  that  neither  de- 
fendant has  had  anything  to  do  with  any  of  the  opera- 
tions of  the  other  defendants,  if  the  word  concurrently 
is  not  given  the  meaning  contemporaneously." 

One  of  the  errors  assigned  is  that  the  court  erred  in 
^ving  to  the  jury  the  peremptory  instruction  on  mg- 
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tion  of  appellees  to  find  them  not  guilty,  and  this  pre- 
sents the  question  whether  under  the  evidence  includ- 
ing the  above  stipulation,  the  action  will  lie  against  the 
appellees  as  joint  tort-feasors. 

*' Where  one  has  received  an  actionable  injury  at 
the  hands  of  two  or  more  wrongdoers,  all,  however,  nu- 
merous, are  severally  liable  to  him  for  the  full  amount 
of  damages  occasioned  by  such  injury,  and  the  plaintiff 
in  such  action  has  his  election  to  sue  all  jointly  or  he 
may  bring  his  separate  action  against  each  or  any  of 
the  wrongdoers."  W.  St.  L.  &  P.  Ey.  Co.  v.  Shacklet, 
105  m.  364,  381. 

''Persons  who  act  separately  each  causing  a  separate 
injury  cannot  be  made  jointly  liable  even  though  the 
injuries  thus  committed  are  all  inflicted  at  one  time." 
Shearman  and  Redfield  on  Negligence,  par.  123. 

These  general  rules  are  elementary  in  common  law 
actions  but  in  their  application  to  individual  cases, 
it  is  sometimes  difficult  to  determine  whether  the  par- 
ties charged  have  acted  separately  so  as  to  make  them 
severally  and  not  jointly  liable,  or  whether  they  have 
united  in  causing  a  single  injury  even  though  acting 
independently  of  each  other. 

In  W.  St.  L.  &  P.  Ry.  Co.  v.  Shacklet,  Admx.,  supra, 
cited  and  relied  upon  by  appellant,  the  injury  com- 
plained of  was  caused  by  a  collision  between  a  train  of 
the  said  company  and  that  of  another  railway  company, 
whereby  the  deceased  who  was  riding  on  the  engine 
of  the  latter  company  was  killed.  It  was  held  that 
the  right  to  recover  was  not  confined  to  the  company 
opon  whose  engine  the  deceased  was  riding,  but  that 
the  suit  could  be  maintained  against  the  W.  St.  K  & 
P.  Ry.  Co.  if  its  negligence  contributed  to  the  injury 
and  the  deceased  was  in  the  exercise  of  ordinary  care. 
In  the  opinion  the  general  principle  hereinbefore 
quoted  is  laid  down  but  it  is  further  announced  that 
the  question  of  joint  liability  is  not  before  the  court, 
and  any  discussion  of  it  is  declined. 
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The  Con.  Ice  MacL  Co.  et  al.  v.  Keifer,  Admr.,  134 
111.  481,  was  a  suit  against  the  machine  company  and  a 
brewery  company.  The  machine  company  was  to  erect 
a  tank  for  the  brewery  and  the  brewery  was  to  furnish 
and  put  in  the  supports.  When  the  supports  were 
completed,  the  machine  company  told  the  brewery  com- 
pany they  were  insufficient  and  would  not  support  the 
tank  and  the  brewery  company  replied  they  would  do. 
By  reason  of  the  insufficient  supports,  plaintiff's  in- 
testate was  killed  and  it  was  held  to  be  the  duty  of 
each  of  the  defendants  in  the  performance  of  their 
several  parts  of  that  work,  to  use  reasonable  care  to 
avoid  injury  to  the  servants  of  either  and  to  third 
persons,  and  that  they  came  within  the  rule  of  concur- 
rent negligence  of  two  persons,  and  a  judgment  against 
both  defendants  was  upheld. 

'  In  the  case  of  Economy  Light  and  Power  Co.  et  al. 
V.  Hiller,  203  id.  519,  cited  by  appellant,  both  defend- 
ants maintained  poles  and  electric  wires  in  the  streets ; 
the  wires  of  one  crossing  above  the  wires  of  the  other. 
The  charged  wire  of  one  defendant  dropped  upon  the 
wire  of  the  other  and  coming  in  contact  with  it  caused 
the  injury.  It  was  held  under  such  circumstances  to 
be  the  common  duty  of  each  defendant  to  the  public  to 
protect  its  wires  from  such  contact,  and  a  failure  to  do 
so  resulting  in  injury  showed  a  concurrent  neglect  for 
which  they  would  be  jointly  liable.  It  is  further  said 
that  one  is  never  liable  for  the  wrong  of  another  and 
if  their  acts  are  entirely  distinct  and  separate,  there 
cannot  be  joint  liability.  Citing  Yeazel  v.  Alexander, 
58  HI.  254;  C.  &  N.  W.  Ey.  Co.  v.  Scates,  90  id.  586. 

Yeazel  v.  Alexander,  supra,  was  where  the  several 
owners  of  Texas  cattle  drove  their  respective  cattle 
over  the  herding  ground  of  another  at  different  times, 
and  by  reason  thereof  through  one  or  the  other  or 
both  of  such  droves  disease  was  imparted  to  the  own- 
er's cattle.  It  was  held  there  was  no  liability  and  that 
there  could  be  none  without  the  parties  acted  in  con- 
cert or  that  their  conduct  naturally  produced  the  acts 
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which  resulted  in  injury.  It  was  further  held  that  in 
eases  of  injuries  by  animals  owned  by  different  per- 
sons, there  must  be  a  joint  interest  in  the  property 
or  concert  in  its  use  or  management  or  there  ciai  be 
no  joint  recovery.  The  same  principle  is  announced 
in  C.  &  N.  W.  Ry.  Co.  V.  Scates,  supra. 

It  will  be  seen  in  the  cases  cited  that  the  general  prin- 
tjipies  of  law  applicable  to  joint  tort-feasors  are  not 
difficult,  but  the  difficulty  lies  in  their  application  to 
the  facts. 

It  might  be  contended  that  some  of  the  cases  cited 
are  similar  to  this  in  principle,  yet  the  facts  and  cir- 
cumstances are  entirely  dissimilar.  While  the  ques- 
tion of  the  joint  liability  for  flooding  land  by  the  sev- 
eral acts  of  different  owners,  has  not,  so  far  as  we 
are  aware,  been  considered  by  the  courts  of  this  St^te, 
it  has  been  in  the  courts  of  sister  States. 

In  Miller  v.  Highland  Ditch  Co.,  87  Cal.  430,  where 
several  persons  acting  separately  and  maintaining  dif- 
ferent ditches  whereby  waters  are  turned  into  a  canyon 
and  there  commingling,  jmss  through  the  canyon  and 
flow  over  the  plaintiff's  lands,  covering  it  with  sand 
and  debris,  it  was  held  there  could  be  no  recovery 
against  them  jointly.  To  the  same  effect  are  Blais- 
dell  V.  Stephens,  14  Nev.  17;  Chipman  v.  Palmer,  77 
N.  Y.  51. 

**  Persons  who  deposit  filth  in  a  stream  at  different 
points  cannot  be  made  joint  defendants  in  a  suit  for 
damages  but  each  must  be  sued  separately,  and  recov- 
ery can  be  had  against  him  for  only  his  proportion  of 
the  total  injury.'*  Martinowsky  v.  Hannibal,  35  Mo. 
App.  70. 

**  Persons  who  independently  and  without  co-opera- 
tion or  concert  of  action  turn  surface  water  into  a 
drain  to  the  injury  of  a  lower  proprietor,  cannot  be 
made  jointly  liable  as  joint  tort-feasors.*'    109  Ky.  64. 

**A  person  polluting  a  watercourse  is  liable  in  dam- 
ages only  for  his  own  act  and  not  for  that  of  any  others 
who  may  contribute  to  the  injury.    If  others  have  con- 
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tributed  his  deposit  must  be  separated'  by  means  of 
the  best  proof  the  nature  of  the  case  affords  and  his 
liability  ascertained  accordingly."  2nd  Famham  Wa- 
ters 1716;  Seeley  v.  Alden,  61  Pa,  St,  302;  Chipman 
V.  Palmer,  77  N.  Y.  51. 

We  are  of  opinion  that  the  acts  of  each  of  the  de- 
fendants in  allowing  the  escape  of  oil  ui>on  its  own 
premises  was  separate  and  independent  and  without 
any  connection  with  the  acts  of  others  and  being  a  sev- 
eral act  when  committed  it  cannot  be  made  joint  because 
of  the  consequences  which  followed  in  connection  with 
others  who  had  done  similar  acts,  and  while  it  is  true^ 
it  is  difficult  or  impracticable  to  separate  the  injury, 
that  is  no  reason  why  one  of  the  defendants  should  be 
liable  as  a  joint  tort-feasor  (among  whom  there  is  no 
contribution)  because  of  the  consequences  which  fol- 
lowed the  acts  of  others  who  have  not  acted  iir  concert^ 
with  it. 

The  weight  of  authority  sustains  the  action  of  the 
trial  court  in  directing  the  jury  to  find  each  defendant 
not  guilty  and  it  will  therefore  be  unnecessary  to  con- 
sider the  other  errors  assigned. 

The  judgment  of  the  Circuit  Court  will  be  accord- 
ingly afiSrmed* 

Affirmed. 


M.  C.  Hill,  Appellant,  v.  niinois  Central  Bailroad  Company,  Ap- 
pellee. 

Common  cabrdebs — when  merchandise  cannot  he  stopped  in  transit. 
If  the  sale  to  the  consignee  is  complete,  the  consignor  has  no  right  to 
divert  the  shipment  except  in  the  -case  of  the  Insolvency  of  the 
consignee. 

Action  commenced  before  justice  of  the  peace.  Appeal  from  the 
Clrcnit  Court  of  Union  county;  the  Hon.  A.  W.  Lewis,  Judge,  pre- 
siding. Heard  in  this  court  at  the  February  term,  1909.  AfQrmed. 
Opinion  filed  November  13,  1909. 
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William  D.  Lyerlb,  for  appellant. 

W.  W.  Babe  and  Chaeles  E.  Fbibioh,  for  appellee; 
J.  M.  Dickinson,  of  counsel. 

Mr.  Justiob  Shiklbt  delivered  the  opinion  of  the 
court. 

This  cause  originated  before  a  police  magistrate  and 
on  appeal  to  the  Circuit  Court,  a  jury  was  waived  and 
upon  a  trial  the  court  found  the  issues  for  appellee  and 
gave  judgment  against  api)ellant  for  costs.  To  reverse 
this  judgment,  this  appeal  is  prosecuted. 

The  appellant  was  engaged  at  Cobden  in  the  business 
of  buying  and  selling  fruits  and  vegetables  in  car  lots. 
On  the  evening  of  July  20, 1907,  he  had  a  car  of  toma- 
toes on  the  track  of  appellee  at  Cobden  for  shipment, 
and  after  communicating  with  one  E.  E.  Hayes,  of 
Topeka,  Kansas,  a  commission  merchant,  he  on  the 
same  evening  billed  the  car  and  consigned  it  to  Hayes 
at  Topeka.  The  car  left  Cobden  on  its  way  about 
eight  o'clock  the  same  evening. 

On  the  morning  of  July  22nd,  as  the  testimony  shows, 
appellant  received  from  Hayes  what  is  called  a  bank 
guaranty  for  three  hundred  dollars  which  was  for  some 
reason  not  satisfactory  to  him.  He  then  offered  to  sell 
the  car  of  tomatoes  to  a  firm  in  Kansas  City  on  terms 
more  satisfactory  and  they  accepted  his  oflfer.  He  then 
ordered  the  agent  of  appellee  at  Cobden  to  divert  the 
car  from  Hayes,  Topeka,  Kansas,  to  the  Kansas  City 
firm  at  Kansas  City.  The  appellee  failed  to  divert  the 
car  as  ordered  and  it  was  delivered  to  Hayes,  the  con- 
signee, at  Topeka. 

The  testimony  further  shows  that  appellant  cashed 
the  bank  guaranty  for  three  hundred  dollars  received 
from  Hayes  and  never  receiving  ^y  more  in  payment 
for  the  car,  he  claims  to  have  lost  the  sum  of  one  hun- 
dred and  seventy-nine  dollars  and  five  cents,  the  dif- 
ference between  the  value  of  the  tomatoes  at  the  price 
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to  be  paid  by  Hayes  and  the  amount  of  the  bank  guar- 
anty. 

If  the  original  transaction  between  appellant  and 
Hayes  was  not  a  completed  sale  to  the  latter,  it  became 
so  by  appellant  cashing  the  bank  guaranty  which  he 
had  received  from  Hayes.  This  amounted  to  a  ratifi- 
cation of  the  sale.  There  is  no  evidence  of  any  restric- 
tions upon  appellee  respecting  the  consignment  to 
Hayes. 

This  being  so  appellant  had  no  right  to  divert  the 
shipment  and  no  further  right  respecting  it  except  the 
right  of  stoppage  in  transitu  in  case  of  the  insolvency 
of  the  consignee  of  which  there  was  no  proof.  Hutch- 
inson on  Carriers,  par.  413 ;  Shaw  v.  Lady  Ensley  Coal 
Co.,  147  111.  526. 

The  finding  and  judgment  of  the  Circuit  Court  was 
right  and  is  affirmed. 

Affirmed. 


F.  7.  Saddle,  Appellant,  ▼.  Conrad  Idndemann  et  al.,  AppeUees. 

Ck)NTSAGTS — option  defined.  An  option  is  defined  to  be  "a  right  ac- 
quired by  contract  to  accept  or  reject  a  present  offer  within  a  limited 
or  reasonable  time  in  the  future."  Held,  that  the  contract  in  ques- 
tion in  this  case  was  not  one  conferring  an  option,  but,  upon  the 
other  hand,  was  one  creating  an  agency  to  sell. 

Action  commenced  before  Justice  of  the  peace.  Appeal  from  the 
City  Court  of  East  St  Louis;  the  Hon.  W.  J.  N.  MoYiats,  Judge,  pre- 
siding. Heard  in  this  court  at  the  February  term,  1909.  Reversed 
and  remanded.    Opinion  filed  November  13,  1909. 

Maubice  V.  Joyce  and  A.  B.  Gakbett,  for  appellant. 
Dan  McGlynn,  for  appellees. 
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Mb,  Justice  Shiblbt  delivered  the  opinion  of  the 
court. 

This  cause  originated  before  a  justice  of  the  peace. 
Upon  appeal  to  the  City  Court  of  East  St.  Louis,  there 
was  a  trial  by  jury.  After  the  introduction  of  the 
evidence,  the  court  gave  a  peremptory  instruction  to 
return  a  verdict  finding  the  issues  for  appellees.  Upon 
such  verdict,  there  was  a  judgment  from  which  appel- 
lant appealed. 

The  suit  was  instituted  by  appellant  against  appel- 
lees to  recover  damages  claimed  to  have  been  sustained 
by  the  wrongful  taking  and  removal  of  a  stone  founda- 
tion from  certain  lots  described  as  Ntos.  21  and  22, 
block  3,  of  the  first  subdivision  of  part  lot  29,  of  Prai- 
rie Du  Pont  Common  Fields,  in  St.  Clair  county. 

The  facts  about  which  there  is  no  controversy  show 
that  appellee,  Conrad  Lindemann,  with  George  and 
W.  C.  Lindemann  and  Catherine  Dyroff  were  the  own- 
ers of  a  tract  of  land  in  said  county,  and  on  December 
26,  1905,  they  entered  into  an  agreement  in  writing 
with  one  L.  Beauman  wherein  it  was  agreed  that  they 
would  plat  and  subdivide  the  tract  into  lots  for  busi- 
ness and  residence  purposes  with  streets  and  alleys. 
Beauman  agreed  to  take  exclusive  charge  of  the  prop- 
erty and  make  reasonable  efforts  to  sell  it  either  as 
a  whole  or  in  parcels  and  out  of  the  proceeds  pay  the 
owners  $800  per  acre  for  high  land  and  $400  per  acre 
for  low  land  and  in  case  of  dispute  as  to  classification 
X)  be  settled  by  arbitration.  The  payments  to  the  own- 
ers were  to  be  made  within  twenty-four  hours  after 
Beauman  received  the  cash  if  demanded,  and  that  notes 
were  not  to  be  considered  as  cash.  It  was  further 
agreed  that  all  proceeds  derived  over  the  amount  speci- 
fied to  be  paid  the  owners  should  be  retained  by  Beau- 
man for  his  commissions  and  upon  payment  to  the  own- 
ers for  a  parcel  of  land  they  would  execute  and  de- 
liver to  the  purchaser  a  deed.  It  was  further  provided 
that  in  a  settlement  between  the  parties,  the  owners 
should  receive  the  same  pay  per  acre  for  the  streets 
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and  alleys  as  they  were  to  receive  for  the  lots  and  par- 
cels adjoining. 

There  were  further  provisions  for  the  extension  of 
the  agreement ;  the  right  to  reserve  by  the  owners  two 
lots  each  to  be  selected  by  them;  a  restriction  upon  the 
right  of  Beamnan  to  sell  any  parcel  without  a  cash  pay- 
ment of  at  least  ten  per  cent  and  the  exclusive  right 
to  Beamnan  to  construct  upon  the  streets  and  alleys 
poles  and  electric  wires,  also  water,  sewer  and  gas 
mains  and  to  have  exclusive  control  thereof. 

The  agreement  was  filed  for  record  December  24, 
1906,  and  the  above  recital  sets  forth  its  material  terms. 

On  November  12,  1906,  Beauman  executed  to  appel- 
lant a  bond  for  a  deed  to  said  lots  21  and  22  and  also 
lots  15  and  16,  all  in  block  3  of  said  subdivision,  where- 
by Beauman  agreed  upon  the  payment  by  appellant  of 
$550  cash  and  $500  on  August  12,  1907,  with  interest, 
to  convey  to  appellant  by  deed  of  warranty  the  lots. 
Appellant  paid  the  consideration  according  to  the 
terms  of  the  bond  and  on  the  13th  of  September,  1907, 
received  from  the  owners  who  executed  the  agreement 
to  Beauman  a  warranty  deed  conveying  to  him  the  said 
lots. 

At  the  time  of  the  execution  of  this  bond,  the  stone 
foundation  above  referred  to  was  on  lots  21  and  22,  and 
there  is  no  evidence  that  at  the  time  the  bond  was 
executed  to  Saddle  he  had  any  notice  that  any  person 
other  than  the  owners  of  the  land  claimed  to-  own  the 
stone.    Appellant  testifies  he  had  no  such  notice. 

After  the  execution  of  the  bond  and  before  the  deed 
from  the  owners  was  executed  to  appellant,  appellee 
Dumont  removed  the  stone  from  the  premises. 

It  appears  Dumont  ^s  claim  to  the  stone  arises  from 
the  following  facts.  Prior  to  the  execution  of  the  bond 
for  deed  to  appellant  above  mentioned  (about  June  6, 
1906),  appellee,  Conrad  Lindemann,  moved  away  the 
house  that  rested  on  the  foundation  and  sold  the  stone 
to  one  Defreene,  who,  in  June  or  July  of  the  same 
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year,  sold  the  stone  to  appellee  Dumont  Dumont 
moved  it  away  in  June  or  July,  1907. 

Whether  the  agreement  of  December  26,  1905,  be- 
tween the  Lindemanns  and  Beauman,  the  substance  of 
which  is  above  set  forth,  was  an  option  to  Beauman  or 
whether  the  effect  of  it  was  to  create  in  him  an  agency 
to  sell  the  lots,  is  a  material  question  to  be  determined. 

An  option  is  defined  to  be  **a  right  acquired  by  con- 
tract to  accept  or  reject  a  present  offer  within  a  lim- 
ited or  reasonable  time  in  the  future.'*  Am.  &  Eng. 
Ency.,  2nd  Ed.,  924. 

"An  option  is  a  contract  by  which  the  owner  of  prop- 
erty agrees  with  another  person  that  he  shall  have  the 
right  to  buy  his  property  at  a  fixed  price  within  a  cer- 
tain time.  He  does  not  sell  his  land.  He  does  not  then 
agree  to  sell  it ;  but  he  does  sell  something,  viz. :  the 
right  or  privilege  to  buy  at  the  election  or  option  of 
the  other  party  *  *  *.  A  contract  must  be  supported 
by  a  consideration  whether  it  be  the  actual  sale  of 
lands  on  agreement  to  sell,  or  the  actual  sale  of  the 
right  to  demand  the  conveyance  of  lands.''  Ide  v. 
Leiser,  24  Am.  State  Reports,  17. 

There  is  nothmg  in  the  agreement  giving  Beauman 
the  right  to  purchase  the  property  himself;  it  simply 
authorizes  him  to  sell  at  a  fixed  price  under  a  certain 
classification  and  when  so  sold  the  owners  agree  to  ex- 
ecute deeds  to  the  purchasers,  and  for  his  compensa- 
tion Beauman  is  to  receive  all  over  the  fiLxed  price  he 
is  able  to  get  by  way  of  commission  less  the  value  of 
the  streets  and  alleys  to  be  determined  on  settlement 
with  Beauman. 

It  cannot  be  doubted  that  the  owners  would  be  com- 
pelled to  perform  all  contracts  made  with  others  by 
Beauman  within  the  scope  of  the  agreement. 

The  agreement  does  not  come  within  the  definition 
of  an  option,  but  is  clearly  one  which  constitutes  Beau- 
man the  agent  of  the  owners  for  the  sale  of  the  prop- 
erty. This  being  true,  the  bond  for  deed  executed  by 
him  to  appellant  on  November  12,  1906,  was  in  effect 
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the  bond  of  the  owners,  the  Lindemanns  and  Cather- 
ine Dyroflf,  and  when  they  executed  a  deed  to  appellant 
which  they  did,  it  related  back  to  the  date  of  the  bond 
and  conveyed  the  title  and  the  property  as  it  was  at 
the  time  the  bond  was  made.  Snapp  v.  Peirce  et  al., 
24  HI  156;  O'Neal  v.  Wabash  Av.  Bap.  Ch.  et  al.,  48 
td  349. 

At  the*  time  of  appellant's  purchase  and  taking  the 
bond  for  a  deed  the  stone  was  on  the  premises  in  the 
foundation  and  was  a  part  of  the  realty,  and  there  is 
no  evidence  of  any  notice  to  him  of  the  claims  of  others. 
This  being  so  appellant  was  entitled  under  his  bond 
for  deed,  as  against  the  owners  who  executed  a  bond 
by  their  agent  Beauman,  to  the  stone  and  the  fact  that 
after  receiving  his  bond  for  a  deed  and  before  final 
payment  and  receiving  a  deed,  he  had  notice  of  the 
claims  of  others  to  the  stone,  did  not  affect  his  right 
to  the  property  as  against  appellee  Lindemann  as  it 
was  when  he  purchased  and  received  his  bond. 

The  testimony  shows  that  appellee  Dumont  pur- 
chased the  stone  from  Defreene  prior  to  the  execution 
of  the  bond  for  deed  which  bond  was  never  recorded 
and  that  Dumont  had  no  notice  of  any  claim  of  appel- 
lant. Defreene  had  purchased  from  appellee  Linde- 
mann who  with  the  other  owners  were  in  possession 
then  and  also  at  the  time  Dumont  purchased  and  we 
are  of  opinion  that  Dumont  was  not  liable  to  appellant 
and  the  court  did  not  err  in  instructing  the  jury  to  find 
the  issues  for  him. 

The  stone  being  a  part  of  the  realty  at  the  time  the 
bond  for  deed  was  executed,  appellant  had  the  right  to 
have  it  as  against  Lindemann  without  regard  to  any 
disposition  appellee  Lindemann  had  made  of  it  and  if 
the  stone  was  not  delivered  to  appellant  he  should  be 
compensated. 

The  deed  executed  to  appellant  by  appellee  Linde- 
mann and  his  co-grantors,  was  a  warranty  deed  in  stat- 
utory form  and  was  equivalent  to  a  deed  with  full 
covenants.     The  obligation   of  the  covenantors  was 
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joint  and  several  and  appellant  might  elect  to  sue  one 
or  all.  He  had  the  right  in  his  action  before  a  justice 
of  the  peace  to  recover  the  value  of  the  stone  from  ap- 
pellee Lindemann  for  a  breach  of  the  covenant  and 
the  court  erred  in  instructing  the  jury  to  find  the  is- 
sues for  appellee  Lindemann. 

The  judgment  will  be  reversed  and  the  cause  re- 
manded as  to  appellee  Lindemann  and  affirmed  as  to 
appellee  Dumont. 

Reversed  and  remanded. 


George  W.  Hunter,  Appellee,  ▼.  A.  T.  Hanson,  Appellant. 

Evidence — hoto  proof  of  tvhereabouta  of  party  made.  It  is  not 
competent  to  prove  the  whereabouts  of  a  party  at  a  particular  time 
by  testimony  as  to  the  fact  that  a  letter  had  been  received  from  him 
from  a  particular  place  at  such  time.  The  letter  itself,  with  the  en- 
velope and  postmark,  should  be  introduced. 

Foreclosure.  Appeal  from  the  Circuit  Court  of  WiUiamson  county; 
the  Hon.  Wiluam  N.  Butleb,  Judge,  presiding.  Heard  in  this  court 
at  the  February  term,  1909.  Affirmed.  Opinion  filed  November  13, 
1909. 

Cljbmbns  &  SiATER  and  Pillow,  Smith  &  Stone,  for 
appellants. 

Ed.  M.  Spillee,  for  appellee, 

Mb.  Justice  Shirley  delivered  the  opinion  of  the 
court. 

On  September  15, 1905,  the  appellee,  in  consideration 
of  one  dollar,  gave  to  Puckett,  Hanson  &  Co.  an  option 
to  purchase  a  farm  of  one  hundred  and  fourteen  acres 
in  Williamson  county  at  the  price  of  one  hundred  and 
twenty-five  dollars  an  acre  to  be  paid  as  follows :  One 
thousand  dollars  October  5,  1905;  four  thousand  dol- 
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lars  January  1,  1906,  and  balance  on  January  1,  1907, 
to  be  secured  by  note  and  mortgage  at  seven  per  cent 
interest.  Appellee  was  to  convey  by  good  and  suffi- 
cient deed  subject  to  a  decree  of  two  thousand  dollars 
to  two  thousand  five  hundred  dollars,  and  also  to  a 
lease. 

When  this  option  expired  on  October  5,  appellee 
gave  an  extension  for  thirty  days  on  condition  Puckett, 
Hanson  &  Co.  would  pay  and  discharge  the  above  de- 
cree by  October  7. 

On  the  back  of  this  option  and  extension  appears  an 
assignment  of  all  rights  thereunder  to  A.  J.  Hanson  by 
T.  Q.  Puckett.  On  November  4,  1905,  appellee  and 
wife  entered  into  a  written  agreement  with  appellant, 
A.  J.  Hanson,  reciting  that  in  consideration  of  four- 
teen thousand  two  hundred  and  fifty  dollars  to  be  paid, 
one  thousand  cash  the  receipt  of  which  was  acknowl- 
edged, two  thousand  dollars,  March  1, 1906,  the  last  two 
thousand  dollars  to  draw  interest  at  seven  per  cent 
from  January  1  to  March  1,  1906,  and  the  balance  of 
purchase  money  to  be  paid  January  1,  1907,  they 
agreed  to  convey  by  good  title  to  appellant  Hanson  the 
one  hundred  and  fourteen  acres,  describing  it.  In  this 
agreement  appellee  and  wife  reserved  the  surface  of 
twenty  acres  where  the  dwelling  house  stood  on  the 
south  side  of  the  south  forty,  and  if  the  one-half  acre 
comprising  a  graveyard  should  not  be  in  the  twenty 
acres,  it  was  reserved. 

On  the  back  of  this  agreement  which  was  signed  and 
sealed  by  all  the  parties  to  it  was  an  acknowledgment 
of  the  receipt  of  five  hundred  dollars  by  appellee  and 
an  extension  on  the  remainder  of  two  thousand  dollars 
due  January  1,  until  January  8,  1906. 

Prior  to  the  execution  of  the  above  agreement  on  No- 
vember 4, 1905,  appellee  and  wife  had  conveyed  to  one 
C.  E-  McClintock  a  strip  of  surface  along  the  entire 
west  side  of  the  premises  described  in  the  agreement, 
for  a  right  of  way  for  the  Missouri  Pacific  Railroad 
Company.    This  deed  of  conveyance  was  recorded  on 
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the  records  of  Williamson  county  October  23, 1907,  and 
was  not  mentioned  in  any  of  the  agreements  above  set 
forth  between  the  parties. 

When  the  deferred  payment  of  two  thousand  dollars 
of  March  6,  1906,  came  due,  Hanson  made  default  and 
appellee,  on  March  9,  notified  him  and  requested  pay- 
ment in  twenty  days ;  and  also  that  he  had  deposited 
in  bank  a  warranty  deed  to  the  premises  with  instruc- 
tions to  deliver  it  upon  the  payment  of  the  two  thou- 
sand dollars  due  March  6,  with  interest,  and  execution 
by  Hanson  of  a  note  and  mortgage  for  a  deferred  pay- 
ment of  nine  thousand  two  hundred  and  fifty  dollars, 
and  that  if  Hanson  failed  to  make  payment  in  twenty 
days,  the  agreement  would  be  forfeited. 

On  March  28,  following,  Hanson  sent  a  written  no- 
tice to  appellee  and  wife  stating  he  had  examined  the 
deed  and  that  it  was  in  violation  of  the  agreement; 
that  he  had  not  described  all  the  land ;  that  he  had  sold 
the  fifty  feet  hereinbefore  described;  that  appellee 
could  not  make  him  a  conveyance  according  to  the 
agreement  and  that  he  was  damnified ;  that  he  had  legal 
advice  and  had  concluded  in  order  to  avoid  litigation 
relating  to  the  execution  and  delivery  of  the  deed,  to 
make  payment  of  the  two  thousand  dollars  and  interest 
and  take  up  the  deed  and  leave  the  mortgage  (which 
is  the  one  here  foreclosed)  for  the  remainder  of  the 
purchase  money. 

The  notice  further  stated  Hanson  was  not  releasing 
appellee  from  any  damages  resulting  from  appellee 
failing  to  convey  all  the  land  described  in  the  agree- 
ment and  that  he  would  assert  his  rights  in  the 
premises. 

This  deed  as  a  matter  of  fact  excepted  the  fifty-foot 
strip  conveyed  as  hereinbefore  stated  by  appellee  and 
wife  to  the  Missouri  Pacific  Railroad  Company  and 
Hanson  did  pay  the  money,  take  up  the  deed,  and  exe- 
cute the  mortgage. 

Hanson  made  payment  of  the  two  thousand  dollars 
and  interest  and  executed  the  note  and  mortgage  but 
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before  signing  the  note  and  to  prevent  appellee  from 
transferring  it,  he  changed  it  by  inserting  "This  note 
is  non-negotiable  and  void  in  the  hands  of  third  par- 
ties." Appellee  refused  the  note  so  changed;  filed  a 
bill  to  cancel  the  deed  which  was  not  finally  tried  as 
the  matter  was  adjusted  by  executing  a  note  with  the 
above  words  eliminated. 

The  note  is  for  the  sum  of  nine  thousand  two  hun- 
dred and  fifty  dollars,  bears  date  of  March  1,  1906,  is 
I)ayaJble  January  1,  1907.  The  deed  executed  by  ap- 
I)ellee  and  received  by  Hanson  conveying  the  premises, 
and  the  mortgage  executed  by  Hanson  to  secure  the 
above  described  note  excepted  the  fifty-foot  strip  of 
ground  conveyed  as  hereinbefore  stated  by  appellee 
and  wife  to  the  Missouri  Pacific  Bailroad  Company. 

In  December,  1906,  the  *' Uncle  Sam  Coal  Co."  was 
incorporated  by  Hanson  and  others  and  on  the  17th  of 
the  same  month  Hanson  conveyed  to  the  company  the 
lands  described. 

Default  being  made  in  payment  of  the  note  of  Han- 
son, appellee  filed  his  bill  in  this  cause  to  foreclose  the 
mortgage  making  Hanson,  Uncle  Sam  Coal  Co.  and 
other  defendants,  parties.  Hanson  answered  the  al- 
leged breach  of  appellee  in  failing  and  refusing  to  con- 
vey by  his  deed  to  him  the  fifty-foot  strip  as  he  agreed 
to  do  by  his  option  contract  and  extension,  and  sought 
to  recoup  the  damages  claimed  for  the  breach.  The 
other  defendants  to  the  bill  made  default.  Upon  a 
hearing  the  chancellor  found  the  equities  against  Han- 
son and  in  favor  of  appellee  and  rendered  a  decree  for 
foreclosure  as  prayed,  from  which  Hanson  appeals. 

The  cause  was  heard  upon  the  testimony  of  the  wit- 
nesses before  the  court  and  the  evidence  was  confined 
to  the  questions  whether  Hanson  had  waived  the  right 
to  have  the  fifty-foot  strip  which  had  not  been  excepted 
in  his  contract  of  purchase  conveyed  to  him,  and 
whether  there  was  any  right  of  recoupment,  and  the 
measure  of  damages. 

Vol.   CLI— 29 
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While  by  the  terms  of  the  option  contract  of  Novem- 
ber 4,  1905,  the  fifty-foot  strip  was  not  excepted,  the 
question  arises  whether  he  has  or  has  not  waived  the 
right  to  insist  upon  it  and  to  claim  damages  for  its 
non-performance.  XJi)on  this  question  the  testimony 
is  conflicting. 

Appellee  Hunter  testified  that  before  executing  the 
agreement  of  November  4, 1905,  he  told  appellant  Han- 
son that  he  had  made  the  deed  conveying  the  fifty-foot 
strip  to  McClintock,  and  that  Hanson  replied  in  sub- 
stance that  he  thought  it  would  be  more  of  a  benefit  than 
damage  to  him.  It  was  further  testified  by  the  witness 
Dial  that  in  a  conversation  with  Hanson  at  the  house 
of  Hunter  prior  to  the  execution  of  that  agreement,  the 
conveyance  of  the  fifty-foot  strip  was  discussed  and 
Hanson  made  no  objection  but  said  he  was  glad  the 
strip  was  conveyed  and  he  would  rather  have  two  rail- 
roads there.  This  testimony  is  denied  by  Hanson  but 
it  is  quite  clear  from  the  evidence  that  at  the  time  of 
the  execution  of  the  agreement  on  November  4,  1905, 
he  knew  of  the  conveyance. 

Appellee  further  testified  that  about  January  1, 
1907,  when  the  final  payment  became  due  under  said 
agreement,  appellee  and  Hanson  met  in  the  office  of 
Denison  and  Spiller  in  Marion,  when  Hanson  claimed 
damages  for  the  fifty-foot  strip;  that  Hanson  wanted 
the  time  of  that  payment  extended  and  proposed  if  ap- 
pellee would  extend  the  time  he  would  make  a  new  note 
leaving  out  the  clause  of  non-negotiability  (which  he 
had  inserted  in  the  old  note)  and  release  appellee  from 
a  damage  suit  that  was  pending  and  that  appellee  did 
extend  the  time  as  requested  by  Hanson  and  Hanson 
executed  a  new  note.  This  testimony  is  corroborated 
by  the  witness  Denison. 

Appellant  Hanson  denies  his  presence  in  Marion  and 
at  the  office  of  Denison  and  Spiller  at  that  time;  staters 
he  was  then  at  Rockford,  Illinois,  where  he  signed  the 
new  note  which  had  been  sent  him  there.  He  denies 
there  was  any  such  agreement  as  that  testified  to  by 
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appellee  and  Denison  and  in  this  he  is  corroborated  by 
the  witnesses  William  Huddleston  and  A.  J.  Hndgins. 
The  cause  was  heard  upon  the  oral  testimony  of  the 
witnesses  examined  in  open  court  and  the  chancellor 
saw  them  on  the  witness  stand  and  heard  them  testify 
and  the  finding  must  be  accepted  as  conclusive  unless 
it  clearly  appears  to  be  against  the  weight  of  the  evi- 
dence. We  have  carefully  considered  all  the  evidence 
as  it  bears  upon  the  alleged  transaction  in  the  office  of 
Denison  and  Spiller  and  we  are  unable  to  say  the  find- 
ing is  so  clearly  against  the  weight  of  the  evidence  it 
should  be  disturbed.  The  testimony  on  behalf  of  ai>- 
pellee  taken  as  true,  that  appellee  agreed  to  extend  -the 
time  of  the  payment  of  the  last  note  due  under  the 
agreement,  and  that  Hanson  agreed  to  release  appellee 
from  the  payment  of  damages,  was  an  agreement  upon 
sufficient  consideration  to  waive  all  claims  for  dam- 
ages. 

Upon  the  examination  of  Gordon  Pillow,  a  witness 
for  defendant,  as  bearing  on  the  question  whether  Han- 
son was  in  Marion  at  the  time  of  the  alleged  agreement 
in  Spiller  and  Denison  *s  office,  the  witness  was  asked 
by  appellant's  counsel  this  question,  **You  may  state 
if  you  received  a  letter  from  him  while  he  was  away,*' 
to  which  the  court  sustained  an  objection.  This  is  as- 
signed as  error.  If  it  was  sought  to  prove  appellant's 
whereabouts  at  a  particular  time  by  proof  that  a  letter 
had  been  received  from  him,  the  letter  itself  with  the 
envelope  and  postmark  would  have  been  the  best  evi- 
dence of  the  fact  and  there  was  no  offer  to  make  this 
proof.  The  court  did  not  err  in  sustaining  the  objec- 
tion. 

The  only  other  alleged  error  noticed  in  appellant's 
brief  is  upon  an  objection  sustained  by  the  court  to  a 
question  upon  the  measure  of  damages  which  in  view 
of  the  conclusions  reached  in  this  opinion  it  is  not 
necessary  to  consider,  nor  is  it  necessary  to  consider 
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the  qnestion  of  recoupment.    Finding  no  error  tlie  de- 
cree of  the  Circuit  Court  is  affirmed. 

Affirmed. 

Mr.  Jubtics  Duncan  took  no  part  in  the  decision  of 
this  case. 


ba  E.  Steyenf,  Appellee,  y.  Franklin  Coimty  Carlkm  Coal  Co.,  Ap- 
pellant 

VBaDioTS — wlien  not  dUturhed,  A  yerdlct  will  not  be  set  aside 
on  review  as  against  the  weight  of  the  eyldence,  unless  clearly  and 
manifestly  so. 

A88ump$it.  Appeal  from  the  Circuit  Court  of  Franklin  county; 
the  Hon.  J.  R.  Cbeighton,  Judge,  presiding.  Heard  in  this  court 
at  the  February  term,  1909.  Alllrmed.  Opinion  filed  November 
13, 1909. 

TTaht  &  WnjjAMs  and  Thomas  J.  Layman^  for  ax>- 
pellant. 

Chables  Daniels  and  Hickman  &  Mooke,  for  ap- 
pellee. 

Mr.  Justice  Shibley  delivered  the  opinion  of  the 
court. 

This  is  an  appeal  from  a  judgment  of  the  Circuit 
Court  of  Franklin  county  in  which  appellee  recovered 
the  sum  of  four  hundred  dollars,  a  balance  for  a  sink- 
ing outfit  claimed  to  have  been  sold  and  delivered  to 
appellant 

On  October  6,  1906,  appellee  submitted  the  follow- 
ing written  proposal : 
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**  Benton,  Iujnois,  October  6,  1906. 
Franklin  County  Carbon  Coal  Company, 

Benton,  Ills.    (Thompsonville,  HI.) 
Gentlemen : 

I  propose  to  famish  you  f .  o.  b.  Springfield^  Sis.  one 
sinkm^  outfit  consisting  of  one  pair  of  engmes  witb 
two  friction  drums  and  one  upright  boiler ;  all  self  con- 
tained and  in  first  class  secondhand  condition  together 
with  all  the  safe  sheaves,  buckets,  trucks,  etc.  for  the 
smn  of  eight  hundred  dollars  ($800.00),  of  which  four 
hundred  dofllars  ($400.00)  is  to  be  paid  spot  cash  with 
order  and  the  balance  four  hundred  dollars  ($400.00) 
to  be  paid  by  note  dated  on  arrival  of  the  equipment 
and  to  run  30  days  from  date. 

Yours  truly, 

Ira.  E.  Stevens, 
Old  Colony  Bld'g,  Chicago.'* 

On  the  same  day  the  proposition  was  accepted  by 
one  Isbell  who  made  upon  it  the  following  endorse- 
ment: 

"Accepted  10^&-06.  Franklin  County  Carbon  Coal 
Company.    W.  M.  Isbell,  Gen.  Mgr." 

On  October  8,  appellee  received  the  sum  of  four  hun- 
dred dollars  which  he  treated  as  part  payment  for  the 
outfit. 

It  is  insisted  by  appellant  that  Isbell  was  not  its 
agent  and  had  no  authority  to  make  the  purchase  and 
further  that  there  was  no  ratification  of  the  purchase 
by  apimllant 

It  appears  from  the  signature  of  Isbell  to  the  accept- 
ance of  the  above  proposal  that  he  represented  him- 
self to  be  the  general  manager  of  the  company;  it  also 
appears  from  the  printed  list  of  directors  and  offioers 
of  appellant  company  that  he  was  a  director  and  gen- 
eral manager.  It  further  appears  the  four  hundred 
dollars  sent  appellee  on  October  8th,  was  sent  by  one 
B.  S.  Bundy,  who  sent  it  from  Thompsonville,  and 
who  stated  in  the  letter  enclosing  the  draft  that  it  was 
sent  by  request  of  the  coal  company.  Bundy  was  not 
an  officer  of  the  company.    B.  A.  Thompson  who  was 
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the  treasurer  and  A.  J.  Hanson  who  was  president  of 
the  company,  testify  that  they  knew  of  no  authority  to 
Isbell  to  make  the  contract  and  Thompson  also  testi- 
fies that  the  payment  of  four  hundred  dollars  was  not 
paid  by  the  coal  company;  that  it  was  paid  by  E.  S. 
Bundy.  There  is  no  evidence  of  any  action  of  the 
board  of  directors  as  a  board  in  reference  to  the  trans- 
action. 

We  are  of  opinion,  however,  from  all  the  circum- 
stances that  the  evidence  is  suflBcient  to  support  the 
verdict 

After  the  outfit  arrived,  appellant,  on  October  27th, 
sent  appellee  the  following  notice: 
'*Ira  Stevens, 

Old  Colony  Building,  Chicago. 

Machinery  here  subject  to  your  order.  Not  as  rep- 
resented. Can't  use  it.  Return  money  or  will  attach 
machinery  at  once.     Answer. 

(Signed)  Fraijklin  County  Carbon  Coal  Co." 

Appellee  refusing  to  return  the  money,  appellant 
brought  suit  in  the  Franklin  County  Circuit  Court  to 
recover  the  four  hundred  dollars  paid  appellee  by 
Bundy,  placing  it  upon  the  ground  as  shown  by  the 
notice  to  appellee,  not  that  Isbell  did  not  have  authori- 
ty to  purchase  and  not  that  Bundy  did  not  have  au- 
thority to.  make  part  payment,  but  that  the  machinery 
was  not  as  represented.  This  course  of  conduct  was 
evidence  of  an  admission  on  the  part  of  appellant  that 
the  money  paid  by  Bundy  was  its  money,  and  contra- 
dicts the  statement  of  the  officers  of  the  comx)any  that 
the  four  hundred  dollars  paid  was  not  paid  by  the 
company.  We  think  it  is  apparent  from  all  the  testi- 
mony that  the  appell|int  paid  the  four  hundred  dollars 
on  tiie  jrarchase  and  refused  to  receive  the  outfit 
because  it  was  not  satisfied  with  the  condition  and 
quality  of  its  machinery. 

It  is  further  insisted  that  the  evidence  conclusively 
shows  the  outfit  was  not  ^'in  first  class  secondhand  con- 
dition   together  with  all  the   safe  sheaves,  buckets. 
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trucks,  etc/*  as  required  in  the  written  proposal  of  ap- 
pellee. 

We  have  examined  the  evidence  and  are  unable  to 
determine  from  it  what  constitutes  a  ^^  first  dass  sec- 
ondhand condition."  The  evidence  upon  this  point 
was  conflicting  and  we  are  not  prepared  to  hold  the 
court  erred  in  overruling  appellant's  motion  for  a  new 
trial  and  entering  judgment  on  the  verdict. 

Finding  no  error,  the  judgment  of  the  Circuit  Court 
will  be  affirmed. 

Affirmed. 


EILiworth  E^fgins,  AppeUee,  t.  Landen  Kite,  Appellant. 

Contracts — what  sufflcieni  consideration  to   support,    A   settle- 
ment of  a  controversy  Is  supported  by  a  sufficient  consideration  If 
'  the  claim  settled  was  doubtful  and  unliquidated. 

Action  commenced  before  Justice  of  the  peace.  Appeal  from  the 
County  Court  of  Effingham  county;  the  Hon.  Michael  O'Donnell, 
Judge,  presiding.  Heard  In  this  court  at  the  February  term,  1909. 
Reversed  and  remanded.    Opinion  filed  November  13,  1909. 

A.  S.  Lot  and  Qt.  F.  Taylor,  for  appellant. 
E.  C.  Harbah  and  S.  P.  Gilmobb,  for  appellee. 

Mb.  Jtjstiob  Shiblby  delivered  the  opinion  of  the 
court. 

This  is  an  appeal  from  the  County  Court  of  EflBng- 
ham  county  where  it  was  tried  on  appeal  from  a  jus- 
tice of  the  peace. 

Appellee  recovered  a  judgment  for  $170.25  and  costs 
in  the  trial  court. 

The  parties  to  this  cause  on  April  3,  1908,  entered 
into  an  agreement  partly  in  writing  and  partly  in 
parol  whereby  appellant,  who  had  a  farm  of  one  hun- 
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dred  and  twenty  acres,  leased  to  appellee  for  one  year 
about  twenty  acres  of  ground  for  com  and  twelve  acres 
of  meadowi  reserving  rent,  also  providing  that  ap- 
pellee shonld  have  one-£alf  of  stock  field;  one-hiQf 
small  fmit  and  apples  for  his  use.  This  portion  of  the 
lease  was  in  writing.  It  was  further  agreed  by  parol 
that  appellee  should  occupy  four  rooms  of  the  dwelling 
on  the  farm,  appellant  reserving  two  rooms.  Ap- 
pellee moved  on  the  premises  and  after  a  time  he  and 
Ms  wife  becoming  dissatisfied,  desired  to  cancel  their 
lease  and  move  away.  Meanwhile  appellee  had  pre- 
pared the  ground  and  planted  some  potatoes  and 
garden  seeds,  broken  some  twelve  acres  of  ground^  at- 
tended to  injured  sheep  and  claimed  for  some  other 
small  services,  for  all  of  which,  together  with  the  sup- 
posed loss  of  his  leasehold,  he  claimed  damages. 

After  a  careful  consideration  of  all  the  evidence  we 
conclude  there  was  a  settlement  of  all  these  disputed 
claims.  Appellee  testifies  that  his  wife  was  dissatisfied 
with  the  surroundings  and  they  both  for  this  reason 
desired  to  quit  the  premises ;  that  he  prox)Osed  to  ap- 
pellant if  he  would  pay  Imn  damages  he  would  move; 
that  he  proposed  that  he  pay  him  fifty  dollars ;  that  ap- 
pellant offered  him  twenty-five  dollars  and  that  after 
consulting  with  his  wife,  he  agreed  to  accept  the  offer 
and  moved  away  the  next  morning.  This  was  but  a 
few  weeks  after  appellee  moved  there  in  April.  This 
is  substantially  the  statement  also  made  by  appellant 
as  to  the  terms  of  the  settlement. 

After  the  settlement  there  arose  a  controversy  over 
an  item  for  chickens  and  for  hay  for  which  appellant 
claimed  appellee  owed  him;  but  whether  those  items 
were  included  in  the  settlement  or  whether  they  arose 
afterwards  does  not  affect  the  settlement  of  the  dam- 
ages claimed  by  appellee  at  the  time  of  that  settle- 
ment and  we  find  no  reason  anywhere  in  the  evidence 
why  the  parties  should  not  be  held  to  it.  The  daims  of 
appellee  were  unliquidated  and  doubtful.  He  desired 
to  terminate  his  lease  upon  grounds  of  doubtful  su£B- 
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ciency  and  all  his  items  or  claims  against  appellant 
were  nnliqnidated.  In  such  case  there  is  sufficient  con- 
sideration to  support  the  settlement.  MnlhoUand  v. 
Bartlett,  74  111.  58;  Stoelke  v.  Hahn,  55  HI.  App.  497; 
Warren  v.  Kerr,  93  uk  172. 

Being  of  opinion  the  damages  were  excessive,  the 
court  erred  in  overruling  the  motion  of  appellant  for  a 
new  trial  and  entering  judgment  on  the  verdict. 

We  do  not  deem  it  necessary  to  discuss  the  alleged 
errors  assigned  and  argued  on  the  instructions  given 
on  hehalf  of  appellee  since  upon  another  trial  in  con- 
formity with  the  views  herein  expressed  such  alleged 
errors  if  any  may  be  obviated. 

The  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


A.  Chiggenlieim  et  al.,  Plaintif  s  in  Bitot,  v.  Xose  Hoffman,  De- 
fendant in  EnoT. 

1.  Byii>KNc»— toTten  expert  testimony  incompetent.  Held,  In  this 
case,  that  It  was  error  for  the  court  to  permit  witnesses  engaged  in 
the  clothint^  business  to  testify  as  to  what  would  be  a  reasonable 
time  in  which  to  open,  inspect  and  return  a  bill  of  goods.  The  facts 
aad  circumstances  should  be  shown,  and  the  ultimate  question  as 
to  what  was  such  reasonable  time  left  for  the  determinatioa  of  the 
Jury. 

2.  Instsuctions — must  not  give  undue  prominence  to  particular 
fads.  An  instruction  is  improper  which  singles  out  and  gives  undue 
prominence  to  a  particular  fact  in  controversy. 

Assumpsit.  Brror  to  the  Circuit  Court  of  Marlon  county;  the  Hon. 
▲.  IC  RosBi  Judge,  presiding.  Heard  in  this  court  at  the  February 
term*  1909.  Reversed  and  remanded.  Opinion  filed  November  13, 
1909. 

A.  D.  BoDENBEBo^  LooAK  B.  Skippkb  and  ChabliEs  H. 
HoiiT,  for  plaintiffs  in  error;  Max  Hkbzbbbo^  of  coun- 
sel. 
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J.  J.  BuNDY,  for  defendant  in  error. 

Mr.  Justice  Shiblet  delivered  the  opinion  of  the 
court. 

This  case  was  before  this  court  at  a  former  term 
(128  HI.  App.  289)  and  was  reversed  and  remanded 
for  a  new  trial. 

Another  trial  has  resulted  in  a  verdict  and  judg- 
ment for  defendant  in  error,  hereinafter  called  defend- 
ant, to  reverse  which  this  writ  of  error  has  been  prose- 
cuted. The  former  opinion  contained  a  sufficient  re- 
cital of  the  facts  which  were  substantially  the  same  on 
this  trial  as  on  the  last,  and  we  deem  it  unnecessary 
to  repeat  them  except  in  so  far  as  it  may  be  found 
necessary  to  a  discussion  of  the  alleged  errors  argued 
in  the  brief  of  plaintiffs  in  error,  hereinafter  called  the 
plaintiffs. 

It  was  a  disputed  question  in  the  case,  Mpon  which 
there  was  a  conflict  in  the  testimony,  whether  the  goods 
shipped  defendant  and  received  by  him  on  March  22, 
1905,  were  in  cwnpliance  with  the  order  made  by  him 
in  respect  to  the  size  of  various  garments.  He  claimed 
they  were  not,  and  for  this  reason  endeavored  to  re- 
scind the  contract  of  sale  in  part  by  shipping  back  to 
plaintiffs  such  goods,  and  keeping  those  which  corre- 
si)onded  with  the  order. 

After  the  goods  were  received  by  defendant,  he  kept 
them  in  the  boxes  and  did  not  unpack  and  examine 
them  until  May  11,  following  their  receipt,  and  the 
main  question  of  fact  on  the  trial  was  whether  (conced- 
ing the  goods  were  not  in  conformity  with  the  order) 
this  was  a  reasonable  length  of  time  in  which  to  ex- 
amine them,  give  notice  to  plaintiffs,  and  return  them. 

Upon  the  submission  of  this  question  to  the  jury, 
it  is  urged  the  rulings  of  the  court  both  as  to  the  ad- 
missibility of  the  evidence  and  the  instructions  were 
erroneous. 

In  its  former  opinion,  the  court  announced  the  gen- 
eral rule  that  '4t  is  the  duty  of  the  purchaser  to  exam- 


Digitized  by 


Google 


FOTTETH  DiSTBIOT — ^NOVEMBER,  1909.  459 


Guggenheim  ▼.  Hoffman,  161  111.  App.  457. 


ine  the  goods  purchased  within  a  reasonable  time  after 
their  receipt  and  immediately  upon  discovery  that  they 
are  not  of  the  character  called  for  by  the  contract,  to  so 
notify  the  vendor.  The  question  as  to  what  consti- 
tutes a  reasonable  time  in  a  particular  case  depends 
upon  the  circumstances  surrounding  the  case  as  estab- 
lished by  the  evidence."  And  the  court  further  an- 
nounced that  **Qne  of  the  most  important  factors  in  de- 
termining whether  the  particular  time  was  reasonable 
or  not  •  •  •  is  the  existing  usage  or  custom  relating  to 
such  trade.  *  While  usages  of  trade  cannot  be  set  up  to 
contravene  established  rules  of  law  or  to  vary  the  terms 
of  an  express  contract,  yet,  all  contracts  made  in  the 
ordinary  course  of  business  without  particular  stipula- 
tions, express  or  implied,  are  presumed  to  be  made  in 
reference  to  any  existing  usage  or  custom,  relating  to 
such  trade,  and  persons  dealing  therein  will  be  held  as 
intending  that  the  business  should  be  conducted  ac- 
cording to  such  general  usage  and  custom.'  " 

We  adhere  to  these  rules  as  stating  correct  princi- 
ples as  applied  to  this  case.  The  court  over  the  objec- 
tion of  plaintiffs,  permitted  witnesses  engaged  in  the 
dothing  business  to  testify  as  to  what  would  be  a 
reasonable  time  in  which  to  open  and  inspect  and  re- 
turn a  bill  of  summer  goods  received  on  March  22  of 
the  year  in  which  the  goods  were  to  be  placed  on  sale, 
and  were  permitted  to  express  their  opinions  of  what 
would  be  a  reasonable  time.  One  witness  expressed 
the  opinion  that  he  would  consider  ''any  time  before 
the  bill  was  due  a  reasonable  time.'*  Another  "any 
time  before  the  early  part  of  May."  And  another 
**any  time  before  the  goods  were  placed  on  sale." 

This  testimony  was  irrelevant  and  it  was  error  to 
admit  it.  In  the  absence  of  any  express  stipulation, 
it  was  implied  that  defendant  would  examine,  and  in 
case  of  any  breach  of  the  terms  of  the  contract  in  the 
quantity  or  quality  of  the  goods,  return  them  within 
a  reasonable  time.  This  action  on  his  part  was  due  the 
plaintiffs  in  order  that  they  might  not  be  unreasonably 
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delayed  in  again  placing  the  refused  goods  on  the  mar- 
ket. It  vras  proper  to  prove  relevant  and  material 
facts  and  drcmnstances  from  which  the  jtuy  oonld  in- 
•  f er  the  ultimate  fact  whether  defendant  had  examined 
and  returned  the  goods  in  a  reasonable  time. 

It  was  not  a  question  of  science  or  skill,  or  one  that 
involved  technical  or  peculiar  knowledge,  and  the  jury 
being  competent  to  draw  their  own  conclusions  from 
the  fact  without  the  aid  of  such  testimony,  it  invaded 
the  province  of  the  jury  and  was  not  competent. 

Plaintiffs  complain  of  the  refusal  of  the  following 
instruction : 

"The  court  instructs  the  jury  that  while  every  man- 
ufacturer impliedly  contracts  with  the  person  for 
whom  an  article  is  made  in  absence  of  a  special  con- 
tract, to  the  contrary,  tiiat  the  artide  manufactured 
shall  be  reasonably  fit  for  the  purpose  for  which  it  is 
made,  yet,  if  after  goods  are  manufactured  and  de- 
livered to  the  purchaser  and  accepted  by  him,  after  a 
reasonable  time  for  inspection  without  making  any  ob- 
jections, he  will  be  held  to  have  waived  any  defect  that 
could  have  been  discovered  by  a  reasonable  inspec- 
tion.** 

We  are  inclined  to  the  opinion  that  this  instruction 
states  a  correct  principle  of  law  and  should  have  been 
given. 

Error  is  assigned  upon  the  first,  second  and  third 
instructions  given  by  the  court  on  behalf  of  defend- 
ant. Without  setting  them  forth  in  haec  verba,  it  is 
suffident  to  say  each  one  singles  out  for  special  com- 
ment particular  portions  of  the  evidence  for  the  jury 
to  consider  in  determining  whether  the  defendant  ex- 
amined the  goods  in  a  reasonable  time  giving  them 
undue  prominence.  This  should  not  be  done. 
Holmes  v.  Hale,  71  HI.  552 ;  Martin  v.  Johnson,  89  id. 
537;  C.  B.  &  Q.  E.  B,  Co.  v.  Warner,  108  id.  538. 

An  instruction  should  not  select  part  of  the  evid^ice 
on  a  particular  question  and  call  the  attention  of  the 
jury  to  it  and  omit  other  evidence  entitled  to  consid- 
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eration  upon  the  Bame  question.    Hoge  v.  People,  117 
lU.  35.    ' 

For  the  errors  indicated,  the  judgment  is  reversed 
and  the  cause  remanded 

Reversed  and  remanded. 


E.  S.  Bundy^  Assignee,  AppeDee,  y.  W.  C.  Harris  et  al.>  Appellaiits. 

Exemptions — when  judgment  BTiouJd  not  he  rendered,  aa  far  wageB. 
Eyen  though  a  promissory  note  may  recite  that  it  was  given  for 
wages  due  the  payee,  yet  It  is  error  to  give  Judgment  thereon  as  for 
wages  if  the  evidence  is  uncontradicted  that  the  consideration  for 
such  note  was,  as  a  matter  of  fact,  something  other  than  wages. 

AaaumpHt.  Appeal  from  the  County  Court  of  Franklin  county; 
the  Hon.  Thoicas  J.  Mtkbs,  Judge,  presiding.  Heard  in  this  court  at 
the  February  term,  1909.  Reversed  and  remanded.  OpinioB  filed 
November  13,  1909. 

JoFUK  &  SFiLXJSft  and  Thomas  J.  Ijaxm^an,  for  ap- 
pellants. 

W.  H.  W114LIAMS,  for  appellee. 

Mb,  Justice  Shiklbt  delivered  the  opinion  of  the 
court. 

This  was  an  action  on  a  promissory  note  signed  by 
appellants  and  payable  to  and  delivered  to  W.  D. 
Fly  and  O.  M.  Fly  and  by  them  assigned  before  ma- 
turity to  appellee  Bundy.  The  note  was  for  three  hun- 
dred dollars  and  had  the  following  provisions:  *'and 
we  further  agree  that  if  this  note  which  is  given  for 
wages  due  payee  as  servant  is  collected  by  suit  the 
judgment  shall  include  an  attorney's  fee  of  $25.'* 

To  the  declaration  appellants  filed  a  plea  of  the  gen- 
eral issue  and  a  special  plea  averring  the  note  was  not 
given  for  wages  due  payee  as  servant  but  was  given  for 
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a  patent  clothes  line  right.  Issue  being  joined  upon 
these  pleas  a  jury  was  waived  and  the  court  upon  hear- 
ing the  evidence  rendered  a  judgment  against  appel- 
lants for  the  amount  of  the  note  and  interest  including 
an  attorney's  fee  of  $25,  making  the  total  judgment 
$375.75,  and  further  found  and  recited  in  the  judg- 
ment that  $350.75  thereof  was  for  wages  of  plaintiff 
as  servant. 

The  evidence  in  support  of  appellants'  special  plea 
that  the  ndte  was  given  for  a  patent  right  to  manu- 
facture and  sell  clothes  lines  and  that  it  was  not  given 
for  wages  as  a  servant,  was  uncontradicted,  and  it  was 
further  shown  that  appellants  did  not  owe  either  the 
original  payee  or  the  appellee  any  sum  for  wages  as 
servant 

Section  16  of  chapter  52,  Hurd's  Statutes  1903,  pro- 
vides: ''No  personal  property  shall  be  exempted 
from  levy  of  attachment  or  execution  when  the  debt 
or  judgment  is  for  the  wages  of  any  laborer  or  ser- 
vant: Provided  the  court  rendering  judgment  shall  find 
that  the  demand  so  sued  for  is  for  wages  due  such 
person  as  laborer  or  servant;  which  finding  shall  be 
expressed  in  the  record  of  said  judgment  and  endorsed 
upon  the  execution  when  issued." 

This  provision  of  the  statute  is  solely  for  the  benefit 
of  laborers  and  servants  and  is  designed  to  protect 
them  against  the  exemption  laws  in  collecting  wages. 
No  other  class  of  creditors  is  entitled  to  the  benefit 
of  it,  and  in  order  to  have  the  benefit  of  the  statute  it 
must  appear  the  indebtedness  for  which  the  judgment 
is  rendered  is  for  such  wages. 

The  duty  rests  upon  the  court  at  the  time  of  render- 
ing judgment  to  determine  whether  the  indebtedness 
for  which  judgment  is  being  rendered  is  for  such 
wages.    Epps  v.  Epps,  17  111.  App.  196. 

With  the  undisputed  evidence  which  was  entirely 
competent  before  the  court  that  the  note  was  not  given 
for  the  wages  of  a  servant,  it  was  error  to  render  a 
judgment  for  such  wages. 
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This  action  of  the  court  is  assigned  for  error  and  is 
the  only  question  submitted  by  the  briefs  of  counseL 
The  judgment  of  the  trial  court  for  the  error  indicated 
is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


Tames  T.  Coen,  Administrator^  Appellant,  y.  Selinda  W.  Cotterell, 

Appellee. 

1.  Administbatioit  of  estates — sections  18  and  46  cofutrued. 
While  section  18  of  of  the  Administration  Act  was  enacted  at  a  later 
date,  and  did  not  repeal  section  46,  both  sections  being  part  of  the 
same  Act  should  be  read  together,  and  all  provisions  thereof  given 
effect,  if  possible. 

2.  Administratioit  of  estates— irA^fi  section  46  does  not  apply. 
If  an  appointment  of  an  administrator  has  been  made  pursuant  to 
section  18  of  the  Administration  Act,  section  46  of  such  Act  has  no 
application. 

3.  AnMHTisTRATioN  OF  ESTATES — iohen  appointment  of  public  ad- 
ministrator proper.  No  application  for  letters  having  been  made 
within  sixty  days  after  the  death  of  the  intestate  by  any  of  those 
parties  given  the  preferential  right  of  administration,  held,  that  the 
appointment  of  the  public  administrator  was  proper. 

Petition  for  revocation  of  letters  of  administration.  Appeal 
from  the  Circuit  Court  of  Richland  county;  the  Hon.  B.  B. 
Newlin,  Judge,  presiding.  Heard  in  this  court  at  the  February 
term,  1909.    Reversed.    Opinion  filed  November  13,  1909. 

Statement  by  the  Court.  On  June  2,  1908,  appel- 
lant as  public  administrator  filed  a  sworn  jjetition  in 
the  Probate  Court  of  Richland  county  setting  forth 
that  one  Samuel  Cotterell  had  died  in  said  county  on 
the  15th  of  March,  1908,  intestate,  leaving  personal  es- 
tate of  not  exceeding  in  value  twenty-five  hundred  dol- 
lars; that  he  left  surviving  him  three  daughters  and 
three  grandsons^  his  heirs  at  law  residing  in  said 
county,  but  no  widow;  that  all  of  the  heirs  were  of  age 
except  one,  a  grandson  aged  nineteen  years. 
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It  was  further  averred^  all  said  heirs  had  failed 
and  refused  to  ask  that  administration  be  granted  on 
said  estate  and  had  lost  their  preference  to  adminis- 
ter; that  petitioner  had  been  informed  there  were 
creditors  of  the  estate;  that  as  public  administrator 
he  had  an  interest  therein  and  wished  the  assets  con- 
served and  prayed  that  letters  of  admiaistration  be 
granted  him. 

Upon  a  hearing  of  the  petition  the  Probate  Court 
made  an  order  finding  that  more  than  seventy-three 
days  had  elapsed  since  the  death  of  Samuel  Cotterell 
and  no  administration  had  been  had  or  applied  for; 
that  deceased  left  personal  estate  of  the  value  of  two 
thousand  dollars  and  that  administration  be  had  and 
letters  issued  to  the  public  administrator  and  order- 
ed letters  to  issue.  Letters  accordingly  issued.  Ap- 
praisers were  appointed  and  adjustment  day  fixed  for 
the  first  Monday  of  August  following. 

On  July  21,  1908,  appellee,  a  daughter  of  the  intes- 
tate, filed  her  petition  in  the  Probate  Court  asking  to 
have  the  order  appointing  the  public  administrator 
set  aside  and  his  letters  revoked.  The  substance  of 
her  petition  was  that  the  intestate  left  an  estate  of 
forty  acres  of  land  and  personal  estate  of  the  value  of 
one  thousand  dollars ;  that  he  requested  it  be  divided 
without  administration  after  the  payment  of  funeral 
expenses  and  a  small  indebtedness.  That  thereafter 
by  agreement  of  all  the  adult  heirs,  and  of  the  guardian 
of  the  minor,  appellee  took  possession  of  all  the  per- 
sonal property. 

It  was  alleged  that  appellant  Had  no  interest  in 
the  estate;  that  his  petition  had  not  been  filed  by  any 
person  interested  in  the  estate  nor  on  behalf  of  any 
creditor  or  person  interested,  and  the  court  had  no 
jurisdiction  of  said  petition  or  of  the  estate.  It  was 
further  alleged  there  were  no  debts  of  said  estate  and 
in  addition  to  a  revocation  of  appellant's  letters  of  ad- 
ministration, appellee  prayed  the  estate  be  awarded  to 
her. 
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Upon  a  hearing  of  this  petition  by  the  Probate 
Conrt,  the  prayer  was  denied  and  the  petition  dismiss- 
ed. Appellee  carried  the  case  to  the  Circuit  Court 
where  upon  a  hearing,  the  order  of  the  Probate  Court 
denying  the  prayer  of  the  petition  was  reversed  and 
an  order  entered  revoking  the  letters  of  appellant, 
discharging  him  as  administrator  and  awarding  all  the 
personal  property  to  appellee. 

In  the  Ptobate  Court,  a  demurrer  was  filed  to  ap- 
pellee's petition  which  was  as  recited  in  the  order  of 
the  Circuit  Court  there  renewed  and  overruled.  The 
order  recites  appellant  stood  by  his  demurrer  and  was 
called  and  made  default  and  evidence  was  heard. 

The  petition  was  sufficient  to  raise  the  question 
whether  the  appoiutment  of  appellant  as  administra- 
tor was  proper  and  while  it  contained  much  immaterial 
matter  there  was  no  error  in  overruling  the  demurrer 
and  hearing  the  question  of  the  legality  of  the  appoint- 
ment on  the  evidence  which  was  heard  and  it  was 
shown  appellant  had  no  interest  in  the  estate  except 
that  he  was  the  public  administrator.  It  was  further 
shown  Samuel  Cotterell  died  intestate  in  Richland 
county  leaving  real  and  personal  estate  there  situated 
and  also  leaving  children  and  grandchildren  all  of  age 
except  one  residing  in  that  county. 

J.  C.  EiTTEB,  for  appellant. 

B.  B.  WrroHBB  and  John  Lynch,  for  appellee. 

Ma.  Jt7stige  Shislby  delivered  the  opinion  of  the 
court. 

If  the  appointment  of  appellant  administrator  was 
not  legal  and  proper  the  order  entered  by  the  Circuit 
Court  to  the  extent  that  it  revokes  such  order  and  dis- 
charges appellant  as  administrator  should  be  sustained. 

It  will  be  observed  from  the  foregoing  statement 
that  more  than  sixty  days  elapsed  from  the  death  of 
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Samuel  Cotterell  before  application  was  made  by  ai>- 
pellant  for  letters,  and  that  no  heir,  creditor  or  other 
person  interested  filed  the  petition  asking  for  such  ap- 
pointment nor  was  it  filed  on  behalf  of  any  creditor 
or  person  interested. 

Section  18  of  chapter  3  entitled  "Administration  of 
Estates"  is  as  follows: 

"Administration  of  the  estate  of  all  persons  dying 
intestate  shall  be  granted  to  some  one  or  more  of  the 
persons  hereinafter  mentioned  and  they  are  respect- 
ively entitled  to  preference  thereto  in  the  following  or- 
der: 

1st.  To  the  surviving  husband  or  wife  or  any  com- 
petent person  nominated  by  him  or  her. 

2nd.  To  the  children  or  any  competent  person  nomi- 
nated by  them. 

3rd.  To  the  father  or  any  competent  person  nomi- 
nated by  him. 

4th.  To  the  mother  or  any  competent  person  nomi- 
nated by  her. 

5th.  To  the  brothers  or  any  competent  person  nomi- 
nated by  them. 

6th.  To  the  sisters  or  any  competent  person  nomi- 
nated by  them. 

7th.  To  the  grandchildren  or  any  competent  person 
nominated  by  them. 

8th.  To  the  next  of  kin  or  any  competent  person 
nominated  by  them. 

9th.  To  the  public  administrator  or  to  any  creditor 
who  shall  apply  for  the  same. 

"Provided,  that  only  such  persons  as  are  entitled  to 
administer  under  this  act  shall  have  the  right  to  nomi- 
nate. When  several  are  claiming  and  are  equally  en- 
titled to  administration,  the  court  may  grant  letters  to 
one  or  more  of  them,  preferring  relatives  of  the  whole 
to  those  of  half  blood.  Preference  and  the  right  to 
nominate  under  this  act  must  be  exercised  within  sixty 
days  from  the  death  of  the  intestate,  at  the  expiration 
of  which  time  administration  shall  be  granted  to  the 
public  administrator. 

"In  all  cases  where  the  intestate  is  a  non-resident, 
and  in  all  cases  where  there  is  no  widow,  husband  or 
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next  of  kin  entitled  to  a  distributive  share  in  the  estate 
of  such  intestate,  who  at  the  time  of  the  death  of  said 
decedent  is  a  bona  fide  resident  of  this  State,  adminis- 
tration shall  be  granted  to  the  public  administrator; 
and  in  all  cases  where  any  contest  shall  arise  between 
the  widow,  heirs  at  law  or  next  of  kin  of  the  decedent 
in  relation  to  the  grant  of  letters,  and  it  shall  appear  to 
the  court  that  the  estate  of  said  decedent  is  liable  to 
waste,  loss  or  embezzlement  administration  to  collect 
shall  be  granted  to  the  public  administrator  of  the 
proper  county  to  administer  such  estate  until  said  con- 
test is  determined.  No  administration  shall  in  any 
case  be  granted  until  satisfactory  proof  shall  be  made 
to  tiie  County  Court  to  whom  application  for  that  pur- 
pose is  made  that  the  person  in  whose  estate  letters  of 
administration  are  requested  is  dead  and  died  intes- 
tate. 

"Provided,  That  when  the  heirs  are  residents  of  this 
State  and  the  estate  is  solvent  and  without  minor  heirs 
and  it  is  desired  by  the  parties  in  interest  to  settle  the 
estate  without  administration  this  law  shall  not  apply. 
And  further  provided,  that  no  non-resident  of  this 
State  shall  be  appointed  or  act  as  administrator  or 
executor.*' 

It  seems  to  be  the  policy  of  the  law  that  administra- 
tion should  be  had  upon  the  estate  of  all  persons  dying 
intestate  except  as  provided  in  the  proviso.  This  case 
does  not  come  within  the  proviso,  there  being  one 
minor  heir,  and  it  was  proper  for  the  Probate  Court 
on  proper  application  to  appoint  some  person  coming 
within  the  qualifications  provided  in  section  18. 

It  will  be  seen  by  this  section  certain  persons  only 
are  authorized  to  act  and  nominate  and  are  given  pref- 
erences in  the  order  named  from  the  first  to  the  ninth 
clauses.  When  none  of  the  persons  from  the  first  to  the 
eighth  clause  inclusive  exercise  the  right  to  administer, 
or  to  nominate  some  one  to  act  within  sixty  days  from 
the  death  of  the  intestate,  administration  shall  be 
granted  to  the  public  administrator. 

Counsel  for  appellee  insist  this  section  is  to  be  read 
in  connection  with  section  46  of  the  same  act,    It  reads 
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as  follows :  "Whenever  any  person  dies  seized  or  pos- 
sessed of  any  real  estate  within  this  State  or  having 
any  right  or  interest  therein  has  no  relative  or  cred- 
itor within  this  State  who  will  administer  upon  such 
deceased  person's  estate,  it  shall  be  the  duty  of  the 
County  Court  upon  application  of  any  person  inter- 
ested therein  to  commit  the  administration  of  such  es- 
tate to  the  public  administrator  of  the  proper  county." 

And  it  is  insisted  that  by  this  section  the  appellant 
as  public  administrator  could  not  be  appointed  admin- 
istrator by  the  Probate  Court  in  the  absence  of  an  ap- 
plication by  some  person  interested  therein. 

Section  18  while  enacted  at  a  later  date  did  not  re- 
peal section  46,  and  both  sections  being  parts  of  the 
same  act,  should  be  read  together  and  all  the  provis- 
ions given  effect  if  possible. 

"Repeal  by  implication  is  not  favored  and  if  two 
statutes  claimed  to  be  inconsistent  can  be  construed  so 
that  each  may  be  enforced  that  course  will  be  fol- 
lowed." Butz  V.  Kerr,  123  111.  659;  Cook  v.  Gilbert, 
146  id.  268. 

Manifestly  by  section  18,  supra,  where  no  preference 
or  right  to  nominate  by  the  persons  preferred  is  exer- 
cised by  them  within  sixty  days  from  the  death  of  the 
intestate  in  a  case  like  this,  the  right  to  administer 
is  conferred  upon  the  public  administrator  without  the 
application  of  any  person  interested. 

We  are  of  opinion  that  by  section  46,  supra,  where  no 
administration  is  had  upon  an  estate  and  the  intestate 
has  no  relative  or  creditor  in  the  State  who  will  ad- 
minister it  is  the  duty  of  the  Probate  Court  upon  ap- 
plication of  any  person  interested  to  appoint  the  public 
administrator  and  this  applies  where  there  had  been 
no  administration  and  where  no  relative  or  creditor 
within  the  State  will  administer  in  order  that  the  es- 
tate may  be  administered,  but  it  has  no  application  to  a 
case  where  there  has  already  been  an  appointment  un- 
der section  18.    If  there  has  been  such  appointm^at 
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under  section  18,  the  conditions  to  be  remedied  by  sec- 
tion 46  do  not  exist. 

We  are  of  opinion  the  order  of  the  Circnit  Court  in 
revoking  the  letters  of  appellant  and  ordering  the  prop- 
erty of  the  intestate  to  be  turned  over  to  appellee  was 
erroneous  and  the  order  of  the  Circuit  Court  is  re- 
versed and  the  order  of  the  County  Court  in  dismissing 
the  petition  of  appellee  is  sustained  and  affirmed. 

Reversed. 


The  People  of  the  State  of  Ulinoia,  Appellee,  v.  Kolb  Coal  Compay, 

Appellant 

1.  Mines  and  MmxRS  Acr—<!onstrued  toith  reaped  to  employment 
of  mine  examiners.  The  proylsionB  of  the  Mines  and  Miners  Act  do 
not  require  that  a  mine  examiner  employed  shall  not  be  assigned 
to  the  performance  of  other  duties  than  those  which  fall  to  a  mine 
examiner.  All  that  the  Act  requires  is  that  the  mine  examiner 
shaU  fully  perform  the  duties  imposed  by  law. 

2.  Mines  and  Miners  Act — construed  with  respect  to  requirements 
as  to  mine  examiners  and  mine  managers.  The  Mines  and  Miners 
Act  does  not  forbid,  but,  on  the  other  hand,  authorizes  a  single 
person,  if  duly  qualified  to  perform  the  duties  of  both  offices,  to  be 
both  a  mine  examiner  and  a  mine  manager  at  the  same  time. 

Proceeding  by  information.    Appeal  from  the  Ck)unty  Court  of  St 
Cktlr  county;  the  Hon.  John  B.  Hat,  Judge,  presiding.    Heard  in 
this  court  at  the  February  term,  1909.     Reversed.     Opinion  filed' 
NoTember  IS,  1909. 

B.  W.  Bapiequet  and  Loms  Kungel^  for  appellant ; 
Kramer,  Kbameb  &  Campbell,  of  counsel. 

F.  J.  Teoklenbubo,  for  appellee. 

Ma.  JxTSXiCE  Shiblet  delivered  the  opinion  of  the 
conrt. 
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On  July  30,  1908,  the  State's  Attorney  of  St.  Clair 
county  filed  an  amended  information  in  the  County 
Court  against  appellant  charging  it  with  the  violation 
of  the  statute  in  relation  to  not  having  and  employing 
at  its  mine  a  duly  authorized  mine  examiner. 

The  amended  information  contains  four  counts.  In 
the  first  appellant  was  charged  with  being  a  corpora- 
tion and  while  operating  a  coal  mine  in  St.  Clair 
county,  on  June  25, 1908,  then  and  there  unlawfully  and 
wilfully  neglected,  refused  and  failed  to  employ  and 
have  at  its  said  mine  a  mine  examiner  holding  a  cer- 
tificate of  competency  issued  by  the  State  Mining 
Board  and  whose  sole  duty  in  and  about  said  mine 
while  performing  the  duties  of  mine  examiner,  per- 
tained to  such  position. 

The  second  count  charges  an  unlawful  and  wilful 
n^lect,  failure  and  refusal  to  have  in  its  employ  and 
have  at  its  mine  a  regularly  licensed  mine  examiner 
while  so  operating  said  mine  in  this  that  defendant  un- 
dertook and  pretended  to  perform  said  duties  of  mine 
examiner  in,  by  and  through  its  mine  manager. 

The  third  count  charges  an  unlawful  and  wilful  fail- 
ure, neglect  and  refusal  to  employ  and  have  at  its 
mine  while  so  operating  it  a  mine  examiner. 

The  fourth  count  charges  an  unlawful  and  wilful 
failure,  neglect  and  refusal  to  have  while  so  operating 
its  mine  a  mine  examiner  whose  sole  duty  in  and  about 
said  mine  while  performing  the  duties  of  mine  exam- 
iner pertained  to  such  position  of  mine  examiner. 

A  motion  to  quash  the  amended  information  and 
each  count  being  overruled,  appellant  excepted  and 
after  hearing  the  evidence,  the  court  found  the  defend- 
ant guilty  as  charged  in  the  amended  information  and 
after  overruling  appellant's  motions  for  a  new  trial 
and  in  arrest  of  judgment,  entered  judgment  and  fixed 
the  fine  at  the  sum  of  twenty-five  dollars  and  costs, 
from  which  judgment  this  appeal  is  prosecuted. 

The  findiDg  and  judgment  of  the  court  was  general 
and  if  there  was  any  count  of  the  information  proved 
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which  was  sufficient,  the  judgment  should  be  sustained. 

The  first,  third  and  fourth  counts  will  be  first  con- 
sidered. Each  of  them  charges  a  wilful  failure  on  the 
part  of  appellant  to  have  in  its  employ  a  mine  exam- 
iner at  its  mine.  It  is  also  charged  in  the  first  and 
fourth  counts  that  appellant  did  not  employ  a  mine  ex- 
aminer whose  sole  duties  while  performing  his  duties 
as  examiner  pertained  to  such  position,  contrary  to  the 
statute  in  such  case  made  and  provided.  We  have  care- 
fully examined  the  provisions  of  the  statute  and  we  are 
unable  to  find  anywhere  any  requirement  that  a  mine 
examiner  can  perform  no  other  duties  than  those  per- 
taining to  the  duties  of  his  position.  He  must  fully  per- 
form the  duties  imposed  by  law  and  this  is  all  that  can 
be  required.  There  is  no  provision  of  the  statute  which 
prevents  him  from  performing  other  duties. 

The  averments  in  the  first,  third  and  fourth  counts 
that  appellant  did  not  have  in  its  employ  a  mine  ex- 
aminer, are  sufficient,  but  the  additional  averment  that 
his  sole  duties  while  so  employed  did  not  pertain  to 
his  duties  as  such  examiner,  charges  no  offense  and 
is  mere  surplusage.  We  therefore  regard  such  counts 
as  simply  charging  that  appellant  wilfully  failed  to 
have  in  its  employ  a  mine  examiner.  This  allegation 
was  fully  met  on  tiie  trial  by  testimony  which  was  con- 
clusive, that  appellant  had  in  its  employ  a  regularly 
licensed  examiner  in  the  person  of  Jacob  Mann,  who 
held  a  certificate  as  mine  examiner  issued  to  him  by 
the  State  Mining  Board.  Therefore  the  evidence  was 
not  sufficient  to  sustain  the  finding  and  judgment  as  to 
either  of  those  counts. 

The  second  count  charges  the  appellant  wilfully  fail- 
ed and  refused  to  have  in  its  employ  a  regularly  li- 
censed mine  examiner  of  said  mine  while  so  operating 
it,  in  this,  that  defendant  undertook  and  pretended 
to  perform  such  duties  of  mine  examiner  by  and 
through  its  mine  manager  contrary  to  the  statute,  etc 
We  think  this  count  presents  the  question  whether  ap- 
pellant incurred  a  penalty  in  having  the  duties  of  mine 
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examiner  performed  by  its  mine  manager,  although  it 
is  not  expressly  averred  that  the  mine  manager  was  at 
the  time  also  performing  the  duties  pertaining  to  that 
position.  While  the  statute  provides  for  the  employ- 
ment of  both  mine  managers  and  mine  examiners,  and 
provides  tfiat  they  shall  hold  certificates  of  competency, 
the  manager  from  a  duly  authorized  Board  of  Exam- 
iners of  the  State  and  the  examiner  from  the  State 
Mining  Board,  and  while  it  is  unlawful  for  the  operator 
of  a  mine  to  employ  a  man  in  either  capacity  or  suffer 
him  to  serve  without  he  holds  such  certificate,  and 
while  the  duties  of  a  manager  and  examiner  are  dif- 
ferent, yet  there  is  no  provision  of  the  statute  that 
one  person  may  not  perform  the  duties  of  both.  On 
the  contrary,  section  8  of  the  Miners  Act  provides  that 
one  holding  a  manager's  certificate  may  serve  as  mine 
examiner.  We  do  not  overlook  the  provision  that  it 
is  the  duty  of  the  mine  examiner,  when  working  places 
are  discovered  in  which  accumulations  of  gas  or  reoent 
falls  or  any  dangerous  conditions  exist,  that  he  shall 
mark  the  place  and  at  once  report  his  finding  to  the 
mine  manager.  The  object  of  this  provision  is  two- 
fold, to  mark  the  dangerous  places  and  acquaint  the 
mine  manager  with  the  fact.  If  a  qualified  mine  man- 
ager acting  also  as  mine  examiner  and  who  holds  a 
certificate  of  competency  as  such,  marks  the  dangerous 
place  himself,  the  object  of  the  law  is  fully  met.  The 
place  is  marked  and  the  mine  manager  is  advised  of 
the  fact  by  his  own  inspection.  The  purpose  of  the 
law  is  to  protect  the  lives  and  health  of  men  engaged 
in  a  dangerous  occupation  and  the  many  duties  re- 
quired to  be  performed  by  mine  managers  and  mine  ex- 
aminers must  be  fully  performed,  whether  the  mine 
is  large  or  small.  If  they  are  so  performed,  whether 
by  one  man  or  two,  the  spirit  of  the  law  is  fully  com- 
plied with. 

The  testimony  in  this  case  shows  that  Jacob  Mann 
was  acting  in  both  capacities  as  mine  manager  and 
mine  examiner.    It  also  shows  he  held  a  certificate  as 
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manager  and,  as  heretofore  stated,  he  also  held  one 
as  mine  examiner.  There  is  no  charge  in  the  second 
count  of  the  information  that  the  duties  of  the  two 
positions  were  not  fully  performed  by  him.  Nor  is 
there  any  evidence  in  the  case  that  the  duties  of  mine 
examiner  were  not  performed. 

This  is  a  proceeding  to  recover  a  penalty  for  a  vio- 
lation of  a  statute,  and  to  warrant  a  recovery  some 
statute  should  be  shown  to  have  been  violated  which 
has  not  been  done. 

The  court  should  have  found  the  defendant  not  guil- 
ty on  all  the  counts  of  the  information  and  erred  in 
not  so  finding. 

For  the  errors  indicated,  the  judgment  is  reversed. 

Reversed. 

Finding  of  facts:  We  find  that  at  the  time  charged 
the  appellant  had  in  its  employ  a  duly  qualified  mine 
examiner  holding  a  certificate  of  competency  from  the 
State  Mining  Board 


Eitcliell  Cox,  AdministratoT,  Appellee,  v.  Cleveland,  Cindnnati, 
Chioago  A  St.  Louis  Bailway  Company,  Appellant. 

1.  iNSisncnoNB— miMt  he  predicated  upon  evidence.  An  Instnio- 
tlon  is  improperly  given  which  is  not  predicated  upon  evidence  in 
the  cause.  The  giving  of  such  an  instruction  will  reverse  if  cal- 
culated improperly  to  influence  the  Jury. 

2.  iNSTBUcnoNS — must  not  submit  question  of  law.  An  instruc- 
tion is  improper  which  leaves  it  to  the  Jury  to  determine  which 
are  the  material  allegations  in  the  declaration. 

8.  IifSTBUcnoNS — when  upon  exercise  of  ordinary  care,  too  nar- 
row. An  instruction  on  this  subject  is  too  restricted  in  its  scope 
if  it  limits  the  exercise  of  care  to  the  precise  time  of  injury.  Such 
an  instruction  should  permit  the  Jury  to  consider  the  conduct  of 
the  person  injured  previous  to  such  time. 
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Action  In  case  for  death  caused  by  alleged  wrongful  act  Appeal 
from  the  Circuit  Court  of  Crawford  county;  the  Hon.  B.  B.  Nkwuit, 
Judge,  presiding.  Heard  In  this  court  at  the  February  term,  1909. 
Reyersed  and  remanded.    Opinion  filed  Noyember  18,  1909. 

CoNOEB  &  Conger  and  CatjiAhan,  Jones  &  Lowe,  for 
appellant;  L.  J.  Hackney^  of  counsel. 

J.  0.  Eagleton  and  P.  G.  Bradbury,  for  appellee. 

Mr.  Jubteoe  SniBiiBY  delivered  the  opinion  of  the 
court 

Appellee,  administrator  of  the  estate  of  Wilbur  Cox, 
deceased,  sued  in  the  Circuit  Court  of  Crawford 
county  to  recoVer  damages  for  the  alleged  unlawful 
killing  of  his  intestate.  A  trial  resulted  in  a  verdict 
and  judgment  in  favor  of  appellee  and  appellant  brings 
the  cause  here  for  review. 

Originally  the  declaration  contained  six  counts.  The 
fourth  and  fifth  counts  having  been  taken  from  the 
consideration  of  the  jury,  the  cause  was  tried  on  the 
remaining  counts. 

The  first  count  charges  in  substance  that  the  de- 
ceased, Wilbur  Cox,  was  in  the  employment  of  appel- 
lant as  assistant  station  agent  at  Flat  Bock;  that  it 
was  his  duty  to  take  the  numbers  of  cars  on  the  tracks 
there  and  that  while  he  with  due  care  was  on  one  of 
such  tracks  in  the  discharge  of  his  duties  of  taking 
car  numbers,  the  appellant  by  its  servants  so  care- 
lessly and  improperly  managed  its  engine  and  train 
by  quietly  and  without  any  signal  or  warning,  moving 
and  backing  it  against  Cox,  that  it  caused  his  death. 

The  averments  of  the  second,  third  and  sixth  counts 
are  substantially  like  the  first  except  the  negligence 
charged  in  the  second  is  that  of  the  engineer  in  back- 
ing the  train  without  giving  any  signal  or  warning.  In 
the  third,  the  negligence  charged  is  that  of  the  con- 
ductor and  brakeman  in  failing  to  keep  a  sufficient  look- 
out and  in  failing  to  be  so  situated  that  in  the  man 


Digitized  by 


Google 


FoxTBTH  District — ^Novembeb,  1909.  475 

Cox,  Admr.,  v.  C.  C.  C.  ft  St  L.  Railway  Co..  161  111.  App.  478. 

agement  of  the  train  in  moving  it  backward,  they  conld 
have  seen  Cox  and  signalled  the  engine  to  stop,  where- 
by he  was  struck  and  killed. 

The  negligence  charged  in  the  sixth  count  is  that  of 
the  engineer  and  conductor  in  the  management  of  the 
train  by  quietly  without  ringing  a  bell  or  sounding  a 
whistle  or  without  giving  any  signal  or  warning,  they 
caused  the  engine  and  train  to  be  moved  and  backed 
upon  Cox  causing  his  death. 

On  May  13, 1907,  Cox  was  run  down  and  killed  while 
standing  on  or  near  one  of  appellant's  tracks  at  Flat 
Bock  station  by  a  train  of  appellant.  Deceased  was 
seventeen  years  of  age  and  had  been  employed  by  ap- 
pellant as  assistant  agent  at  Flat  Bock  about  three 
weeks.  His  duties  were  to  take  the  numbers  of  cars 
coming  in  or  going  out  of  that  station  and  report  them. 
It  was  his  duty,  if  he  saw  a  car  the  number  of  which 
had  not  been  taken,  to  take  it.  The  practice  was  to 
take  the  numbers  daily,  generally  as  the  deceased  came 
from  dinner.  He  had  been  seen  taking  the  numbers 
along  the  same  place  where  he  was  killed,  before.  At 
Flat  Bock  station  there  were  three  parallel  tracks 
called  the  new  main,  old  main  or  switch,  and  old 
switch.  Between  the  two  main  tracks  there  was  a  dis- 
tance of  ten  or  twelve  feet  and  between  the  old  main 
and  switch  track,  a  distance  of  about  eight  feet.  These 
tracks  ran  north  and  south.  On  the  day  of  the  acci- 
dent, the  deceased  immediately  after  dinner  left  his 
boarding  place  east  of  the  tracks  and  walked  out  be- 
tween the  tracks.  A  witness  testifies  he  had  a  book 
and  would  stop  about  every  length  of  a  car,  look  at  the 
car,  and  write  something  in  his  book.  There  is  a  con- 
flict in  the  testimony  whether  he  was  taking  the  num- 
bers of  cars  then  standing  on  the  old  switch  or  the  num- 
bers of  cars  of  a  freight  train  moving  out  over  the  old 
main  track,  and  also  upon  which  track  he  was  at  the 
time.  While  thus  upon  one  of  the  tracks,  the  work 
train  backed  down,  came  in  collision  with  Cox  and  he 
was  killed.    There  is  a  conflict  in  the  evidence  as  to 
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whether  he  was  at  that  time  required  to  be  present 
there  in  the  performance  of  his  duty  and  also  the  care 
exercised  by  him  for  his  own  safety  nnder  the  circum- 
stances. 

The  alleged  negligence  of  the  defendant  in  the  man- 
agement of  the  train  by  failing  to  have  a  lookout  and 
to  give  warning  and  signals  as  required  by  the  rules 
for  the  government  of  employes,  is  a  matter  upon 
which  there  is  also  a  conflict  in  the  evidence.  We  are 
of  opinion,  however,  that  the  testimony  tended  to  prove 
the  material  averments  of  the  declaration  and  the  court 
in  refusing  the  motion  of  the  defendant  to  direct  a 
verdict  at  the  close  of  the  evidence,  committed  no  er- 
ror. 

It  is  contended  the  court  erred  in  giving  the  first, 
second,  third  and  fourth  instructions  upon  request  of 
appellee.  The  first  of  these  instructions,  among  other 
things,  told  the  jury  that  in  assessing  damages  in  ease 
the  issues  were  found  for  appellee,  the  jury  should  con- 
sider **  whether  the  deceased  performed  or  did  not, 
cheerfully  and  promptly,  the  tasks  set  before  him.'*  It 
was  wholly  immaterial  under  the  issues  involved 
whether  he  so  performed  his  tasks  or  not.  A  material 
question  was  whether  he  was  at  the  place  in  the  per- 
formance of  his  duties  as  an  employe  and  rightfully 
there  and  whether  he  performed  such  duties  cheer- 
fully and  properly,  made  no  difference  either  in  his 
obligations  or  in  his  employer's.  There  was  no  evi- 
dence upon  which  to  base  this  language  in  the  instruc- 
tion and  as  it  was  calculated  to  enhance  the  damages 
which  were  the  full  limit  of  the  ad  damnum,  it  was  er- 
ror to  give  it. 

Instruction  number  four  was  as  follows: 

**The  court  instructs  the  jury  that  the  plaintiff  is  not 
compelled  to  prove  by  a  preponderance  of  the  evidence 
all  the  material  averments  in  each  count  of  his  declara- 
tion but  that  if  he  prove  by  a  preponderance  of  the 
evidence  all  of  the  material  averments  in  any  one  of 
the  several  counts  of  his  declaration,  then  you  should 
find  for  the  plaintiff.'' 
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This  instruction  leaves  to  the  jury  to  determine  what 
are  the  material  averments  in  the  declaration  and  as 
this  is  a  question  of  law,  the  instruction  was  erroneous. 
T-  St.  L.  &  K  C.  E.  E.  Co.  v.  Bailey,  145  HI.  159; 
Baker  &  Eeddick  v.  Summers,  201  id.  52;  Kehl  v. 
Abram,  210  id.  218;  Casey  v.  C.  C.  Ey.  Co.,  237  id.  140. 

There  are  no  other  instructions  in  the  case  fully  in- 
forming the  jury  what  were  all  the  material  facts  nec- 
essary for  plaintiff  to  prove  to  entitle  him  to  recover, 
so  the  error  was  not  cured. 

It  is  objected  that  appellee's  instruction  number 
three  limits  the  consideration  of  the  jury  respecting 
the  care  to  be  exercised  by  deceased  to  the  time  of  the 
injury,  ignoring  the  question  why  he  happened  to  be 
there  and  whether  it  was  in  the  exercise  of  care  that 
he  went  on  the  tracks  at  all. 

We  think  the  instruction  under  the  circumstances 
too  narrow.  It  limits  the  question  of  care  to  the  time 
of  the  injury  regardless  of  the  conduct  of  deceased  in 
placing  himself  upon  the  tracks. 

We  are  also  of  opinion  that  the  assumption  of  risk 
by  the  deceased  was  in  issue  and  since  there  was  no  al- 
legation in  the  declaration  that  he  did  not  assume  the 
risk,  appellee's  instructions  2,  3  and  4  were  in  this 
respect  erroneous.  They  were  based  upon  the  propo- 
sition that  if  the  deceased  was  in  the  exercise  of  care 
and  was  injured  by  the  appellant  as  charged^  appel- 
lant should  be  found  guilty.  These  instructions  should 
have  also  contained  the  elements  that  deceased  did  not 
assume  the  risk. 

For  the  errors  indicated,  the  judgment  is  reversed 
and  the  cause  remanded  to  the  Circuit  Court  for  a  new 
triaL 

Reversed  and  remanded. 
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Cteorge  W.  Strange,  Appellee,  v.  Cleveland,  Cincinnati,  Chioago 
and  St.  Louis  Bailway  Company,  Appellant. 

1.  Nuisances — wJiat  permanent  structure.  Held,  that  the  rail- 
road embankment  in  question  in  this  case  was  to  be  regarded  as  a 
permanent  structure. 

2.  Nuisances — what  damages  may  he  recovered  in  action  for  in- 
jury to  real  property  arising  from  construction  of  permanent  nui- 
sances. Even  though  no  physical  disturbance  of  the  plaintiff's  soil 
has  resulted  from  the  erection  of  a  railroad  embankment,  yet 
if  such  embankment  is  so  constructed  as  to  constitute  a  nuisance 
and  to  be  permanent  in  character,  the  plaintiff  Is  entitled  to  main- 
tain an  action  in  which  he  may  recover  past,  present  and  future 
damages. 

Action  on  the  case.  Appeal  from  the  Circuit  Court  of  Crawford 
county;  the  Hon.  E.  E.  Newlin,  Judge,  presiding.  Heard  in  this 
court  at  the  February  term,  1909.  Affirmed.  Opinion  filed  Novem- 
ber 13,  1909. 

Jambs  Vausb,  Jr.,  for  appellant;  L.  J.  Haokitbt, 
Conger  &  Congeb  and  Callahan^  Jones  &  Lowe^  of 
counsel. 

P.  G.  Bradbuey  and  Parker  &  Crowley,  for  appel- 
lee. 

Mr.  Justice  Shirley  delivered  the  opinion  of  the 
court 

The  pleadings  npon  which  this  cause  was  tried  con- 
sisted of  a  declaration  of  three  counts  to  whidi  there 
was  a  plea  of  the  general  issue. 

In  the  first  count  of  the  declaration  it  was  averred 
that  appellee  was  the  owner  and  in  possession  of  a 
tract  of  eighty  acres  of  land  except  one  hundred  feet 
off  the  west  side  possessed  by  the  appellant  in  connec- 
tion with  a  certain  other  one  hundred  feet  adjoining; 
that  appellant  wrongfully,  unlawfully  and  permanently 
erected  and  built,  maintained  and  continued  a  perma- 
nent levee,  embankment  or  railroad  grade  through  the 
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center  of  its  said  real  estate  of  great  dimensions  in 
height  and  width  without  sufficient  openings  therein  to 
permit  the  free  passage  of  water  that  accumulated  on 
the  said  Istids  of  appellee  and  by  reason  thereof  the 
flow  of  large  quantities  of  rainwater  which  naturally 
flowed  upon,  over  and  across  the  premises  of  the  ap- 
pellee was  obstructed  and  diverted  from  its  natural 
course  and  ran  and  flowed  in  a  different  direction  over 
and  upon  the  land  of  appellee  where  it  remained, 
whereby  said  land  was  permanently  damaged. 

The  material  averments  of  the  second  count  are  in 
substance  the  same,  except  it  is  alleged  in  the  second 
count  that  such  permanent  structure  was  built  without 
sufficient  openings  to  permit  the  free  passage  of  the 
water  of  a  large  creek  running  through  the  land  of 
appellee  on  and  across  the  land  possessed  by  appellant 
whereby  appellee's  land  was  overflowed  with  great 
quantities  of  water. 

The  material  averments  of  the  third  count  are  sub- 
stantially like  the  second. 

A  trial  by  jury  resulted  in  a  verdict  in  favor  of  ap- 
pellee for  the  sum  of  nine  hundred  and  seventy  dol- 
lars upon  which,  after  overruling  appellant's  motion 
for  a  new  trial,  there  was  a  judgment. 

There  was  no  conflict  in  the  evidence.  It  shows  that 
appellant  in  the  construction  of  its  railway  along  the 
lands  of  appellee,  failed,  to  so  construct  sufficient 
openings  in  its  bridges  and  culverts  as  to  permit  the 
natural  flow  of  the  water  oflf  the  lands,  and  as  a  re- 
sult of  such  insufficient  openings,  large  quantities 
of  water  from  rainfall  and  a  creek  that  flowed  through 
the  lands,  were  accumulated  and  caused  to  overflow  the 
lands  described.  The  evidence  showed  the  lands  to 
have  been  worth  sixty  dollars  per  acre  before  the  rail- 
road was  constructed  and  twenty-five  dollars  per  acre 
afterwards. 

Appellant's  evidence  was  confined  to  proof  that 
there  were  no  engineering  difficulties  in  the  way  of 
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enlarging  such  openings  or  building  additional  ones 
wherever  it  might  become  necessary. 

The  trial  conrt  admitted  evidenoe  to  show  all  dam- 
ages past,  present  and  future,  which  had  resulted  and 
would  result  to  appellee's  land  from  the  alleged  wrong- 
ful erection  and  maintenance  of  appellant's  embank- 
ment and  also  admitted  evidence  as  to  the  difference 
in  the  fair  cash  market  value  of  the  lands  of  the  plain- 
tiff described  in  the  declaration  before  and  after  the 
embankment  was  made  by  appellant.  This  evidenoe 
was  all  admitted  over  the  objection  of  appellant  and 
at  the  close  of  the  evidence  introduced  by  appellee, 
and  again  at  the  close  of  all  the  evidence,  appellant 
asked  the  court  to  instruct  the  jury  to  find  the  appe- 
lant not  guilty,  and  also  at  the  conclusion  of  all  the 
evidence,  moved  the  court  to  exclude  all  the  evidenoe 
as  to  the  difference  in  the  fair  cash  market  value  of 
the  lands  described  before  and  after  the  embankment 
was  made.  The  court  refused  to  give  such  instruc- 
tion and  refused  to  allow  such  motion  and  thereupon 
gave  to  the  jury  an  instruction  on  behalf  of  appellee 
telling  the  jury  if  they  believed  from  the  evidence  ap- 
pellee was  the  owner  of  the  land  described  in  the  dec- 
laration and  it  had  been  permanently  iQJured  and  dam- 
aged by  the  defendant,  as  alleged  in  the  declaration, 
and  appellee  had  been  damaged  thereby,  then  the  jury 
should  find  the  defendant  guilty  and  assess  appellee's 
damages  at  such  amount  if  any  as  he  had  sustained. 

Appellant  excepted  to  the  action  of  the  court  in  ad- 
mitting such  testimony  and  in  the  giving  of  such  in- 
struction and  it  is  assigned  as  error. 

It  is  also  urged  by  appellant  that  the  court  commit- 
ted error  in  refusing  proper  instructions  asked  by  ap- 
pellant and  in  refusing  to  permit  it  to  give  proper  and 
legal  evidence  to  the  jury,  but  as  appellant's  coimsel 
say  that  the  numerous  questions  raised  by  the  assign- 
ments of  error  on  the  record  depend  for  iheir  solution 
upon  the  single  question  whether  a  party  in  an  acticm 
like  this  against  a  railroad  company  under  the  evidence 
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disclosed  can  recover  past,  present  and  future  damages 
to  real  property  without  alleging  and  proving  some 
physical  disturbance  of  the  soil,  and  as  counsel  on  both 
sides  have  confined  their  arguments  in  this  court  ex- 
clusively to  this  question,  and  as  its  determination  will 
dispose  of  the  alleged  error  in  refusing  the  instructions 
asked  by  appellant  and  in  refusing  to  admit  the  evi- 
dence offered,  we  have  not  deemed  it  necessary  to  dis- 
pose of  such  alleged  errors  in  detail ;  but  content  our- 
selves with  setting  forth  such  rulings  of  the  court  as 
fully  present  the  question  submitted. 

The  contention  of  appellant  is  that  under  the  plead- 
ings and  evidence  appellee  can  only  recover  damages 
to  the  date  of  bringing  suit. 

It  will  be  observed  the  declaration  charges  that  ap- 
pellant wrongfully,  unlawfully  and  permanently  buUt 
the  structure  which  resulted  in  overflowing  appellee's 
lands.  The  evidence  shows  the  structure  to  be  a  rail- 
road embankment  with  tracks  thereon  and  in  operation 
and  the  openings  constructed  of  concrete.  We  are  of 
opinion  this  evidence  amply  establishes  the  averments 
of  the  declaration  that  the  structure  was  a  permanent 
one.  It  is  true  it  might  be  removed,  or  the  openings, 
shown  to  be  too  narrow  to  permit  the  free  and  full  flow 
of  the  water,  might  be  enlarged.  Any  structure  erected 
by  human  hands  might  be  removed  or  changed  but  this 
does  not  in  our  opinion  affect  its  character  as  a  per- 
manent structure.  Its  character  must  be  determined 
from  what  the  evidence  shows  it  to  be  now.  Expe- 
rience and  observation  show  there  is  no  building  or 
structure  of  more  enduring  permanency  than  a  rail- 
road track. 

In  considering  this  question  the  courts  have  ex- 
pressed the  opinion  that  such  structures  were  perma- 
nent. 

*'It  cannot  be  doubted  that  the  roadbed,  embank- 
ments, trenches,  bridges,  culverts  and  other  appurte- 
nances of  a  railroad  constructed  and  maintained  in 
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pursuance  of  lawful  authority  are  to  be  regarded  in 
law  as  i)ermanent  structures.  This  is  not  so  because 
it  is  certam  they  will  in  fact  continue  to  subsist  in  their 
present  condition  forever  or  that  they  are  not  liable 
to  be  changed  in  many  respects  by  the  proprietors  of 
the  railroad  whenever  they  may  see  fit  or  by  natural 
causes,  but  it  is  so  because  the  railroad  company  has 
a  legal  right  to  maintain  them  perpetually  and  be- 
cause no  other  party  has  or  can  have  the  lawful  right 
to  interfere  with  or  change  them  in  any  respect.  It 
is  for  this  reason  that  when  a  railroad  company  law- 
fully appropriates  land  for  the  construction  of  its 
road,  such  appropriation  is  a  permanent  one  and  in 
case  other  property  is  damaged  by  its  construction  or 
maintenance  such  damage  is  in  its  nature  equally  per- 
manent. It  is  therefore  held  that  where  deterioration 
of  the  value  of  land  is  occasioned  by  a  nuisance  created 
by  the  construction  of  a  railroad,  such  nuisance  is  a 
permanent  one,  so  that  all  damages  for  past^  present 
and  future  injury  to  the  property  may  be  recovered 
in  one  suit  and  such  recovery  is  a  bax  to  all  future 
actions  therefor.''  K.  &  S.  R.  R.  Co.  et  al.  v.  Horan, 
131  HI.  288;  C.  &  E.  L  E.  R  Co.  v.  Loeb,  118  id.  203. 

While  there  is  no  infallible  test  by  which  it  can  be 
determined  whether  a  structure  is  permanent  or  not 
inasmuch  as  nothing  is  absolutely  permanent^  and 
while  the  decisions  of  courts  have  not  been  umform 
upon  this  question,  we  believe  that  by  the  weight  of 
authority  they  have  been  so  regarded. 

It  is  tiie  contention  of  appellant  that  the  structure 
without  sufficient  openings  having  been  built  in  viola- 
tion of  the  statute  and  it  being  shown  by  the  testimony 
of  competent  engineers  that  it  was  a  nuisance  that 
could  be  abated,  it  is  not  permanent  and  it  would  be 
a  harsh  rule  to  permit  both  past  and  future  damages 
to  be  recovered  and  the  fifth  section  of  the  railroad 
and  warehouse  act  is  cited.  That  section  after  author- 
izing railroad  companies  to  construct  tracks,  has  the 
following  proviso :  **  Provided,  that  in  no  case  shall  any 
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railroad  company  construct  a  roadbed  without  first 
constructing  the  necessary  culverts  or  sluices  as  the 
natural  lay  of  the  land  requires  for  the  necessary  drain- 
age thereof.  *' 

This  proviso  is  declaratory  of  a  common  law  duty 
which  already  existed,  that  of  so  using  your  own  as  not 
to  injure  another.  Before  the  statute,  a  railroad  con- 
structing its  road  without  necessary  culverts  or 
sluices  would  be  held  to  respond  m  damages  for  any  in- 
juries thereby  occasioned,  and  even  if  it  might  be  im- 
pelled by  mandamus  to  obey  the  statute,  such  remedy 
would  in  no  wise  change  its  obligations  or  its  liability 
in  a  suit  at  law  for  such  injuries. 

The  many  cases  cited  and  others  which  might  be  cited 
upon  the  question  of  the  permanency  of  structures  and 
the  right  to  recover  past  and  future  damages  for  their 
wrongful  construction  resulting  in  injury,  seem  to  be 
out  of  harmony.  But  to  use  an  expression  of  counsel 
for  appellant,  we  think  the  conflict  is  more  apparent 
than  real. 

In  some  cases  the  structures  were  not  railways  and 
were  held  not  to  be  permanent  and  damages  were  held 
to  be  recoverable  to  the  bringing  of  the  action.  Such 
cases  are  no  authority  here. 

The  case  of  C.  C.  C.  &  St.  L.  By.  Co.  v.  Nuttall,  59  HI. 
App.  639,  was  one  where  plaintiff  sued  for  a  continuing 
nuisance  and  the  statute  of  limitations  was  interposed 
and  the  right  to  recover  for  damming  water  and  caus- 
ing it  to  overflow  the  land  of  plaintiff  was  limited  to  a 
period  within  five  years  prior  to  the  commencement  of 
the  suit.  In  that  case  the  road  was  improperly  con- 
structed and  the  court  held  it  a  continuing  nuisance  for 
which  damages  resulting  from  each  recurring  injury 
were  recoverable.  And  in  support  of  such  holding, 
cites  the  case  of  C.  B.  &  Q.  E.  R.  Company  v.  Schaffer, 
124  111.  112,  where  a  judgment  for  damages  up  to  the 
bringing  of  the  suit  was  sustained  and  it  was  held 
that  where  a  railroad  company  properly  constructs  a 
bridge  over  a  watercourse,  and  suit  is  brought  by  a 
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landowner  for  damages  thereby  caused  to  his  prop- 
erty and  a  judgment  recovered  and  paid,  this  will  be 
regarded  as  in  full  for  all  damages  future  and  past 
and  a  bar  to  a  second  suit  for  subsequent  damages, 
but  where  the  bridge  is  improperly  built,  the  party 
injured  is  not  bound  to  assume  that  the  imperfect 
structure  will  be  permanent  and  he  may  treat  it  as  a 
continuing  nuisance  and  may  sue  for  the  amount  of 
such  injury  as  he  suffers  from  its  continuance. 

It  is  further  held  that  if  the  landowner  treats  a  de- 
fective structure,  as  a  railroad  bridge,  which  caused 
his  lands  to  be  overflowed,  as  a  permanent  source  of 
injury,  and  recovers  the  full  amount  of  damages  both 
present  and  prospective  which  his  property  sustains  or 
may  sustain  from  such  injury  by  such  structure,  he 
will  be  estopped  from  bringing  a  second  action  for 
subsequent  damages. 

The  case  of  C.  M.  &  St.  P.  Ry.  Co.  v.  Carpenter,  125 
m.  App.  306,  cited  by  counsel  for  appellant,  was  a  re- 
covery for  all  damages  past  and  future  for  an  improp- 
erly constructed  culvert  and  it  was  conceded  by  counsel 
that  the  measure  of  damages  if  any  was  the  difference 
in  the  value  of  the  land  before  and  after  the  railroad 
was  constructed  and  a  judgment  against  the  company 
was  affirmed. 

Atterbury  v.  C.  I.  &  St.  L.  S.  L.  By.  Co.,  134  HI.  App. 
330,  also  cited,  is  a  case  in  which  it  is  held  that  where 
the  owner  of  land  has  sold  the  right  of  way  to  a  railway 
company,  no  right  of  action  exists  for  the  construction 
and  operation  of  the  road  unless  it  is  negligent  and 
in  such  case  the  remedy  is  in  successive  recoveries 
until  the  company  properly  constructs  and  operates 
its  road. 

To  the  same  effect  is  0.  &  M.  By.  v.  Wachter,  123  HI. 
440,  and  O.  &  M.  Ey.  v.  Thillman,  143  id.  127, 

The  case  of  C.  P.  &  St.  L.  Ey.  v.  Eeuter,  223  HI.  387, 
was  one  where  damages  were  claimed  and  recovered 
for  the  destruction  of  crops  and  it  was  held  on  affirm- 
ing the  judgment  that  each  overflow  of  the  crops  by 
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the  improper  construction  of  a  railroad  embankment 
is  a  fresh  nuisance  and  creates  a  new  cause  of  action. 
In  this  case  there  was  evidence  that  the  railway  com- 
pany did  not  build  the  embankment  causing  the  in- 
jury but  acquired  it  afterwards ;  but  it  was  held  that 
it  was  liable  in  such  action  for  continuing  it. 

It  is  held  also  in  the  following  cases  that  where 
the  injury  is  occasioned  by  the  erection  of  permanent 
structures  all  damages  past,  present  and  future  may 
be  recovered:  City  of  Centralia  v.  Wright,  156  111. 
561 ;  Schlitz  Brewing  Co.  v.  Oompton,  142  id.  511 ;  Chi- 
cago &  Eastern  Illinois  B.  B.  Co.  v.  McAuley,  121  id. 
160. 

**When  a  structure  is  in  its  nature  permanent,  it 
seems  that  one  damaged  thereby  may  elect  to  treat  it  as 
permanent  in  law  though  he  might  abate  it  as  a  nui- 
sance and  may  sue  for  and  recover  damages  present 
and  prospective.  If  he  does  so  recover  he  is  to  be  r^ 
garded  as  having  consented  to  its  continuation  and  he 
and  others  holding  through  or  under  him  are  denied 
the  right  of  further  suit  for  the  recovery  of  damages." 
Baker  v.  Leka,  48  HI.  App.  353. 

The  authorities  cited  appear  to  be  in  some  conflict 
but  we  are  of  opinion  that  the  rule  to  be  deduced  from 
them  is,  that  where  the  owner  of  land  has  not  been 
compensated  under  the  law  of  eminent  domain  or  by  a 
conveyance  of  the  right  of  way  to  a  railway  company, 
and  there  is  negligence  in  the  construction  of  its  road 
whereby  his  land  is  overflowed,  he  may  either  elect  to 
treat  the  injury  as  a  continuing  nuisance  assuming  it 
will  be  abated,  and  sue  for  each  successive  injury,  or 
he  may  treat  the  structure  as  permanent  and  sue  for 
and  recover  in  one  action  all  damages  past,  present 
and  future  after  which  he  will  be  estopped  from  claim- 
ing any  further  damages. 

There  is  no  evidence  in  the  record  of  any  convey- 
ance by  the  owner  of  the  land  to  appellant  for  right 
of  way  nor  of  any  proceeding  under  the  law  of  emi- 
nent domain  to  assess  damages  to  the  owner,  and 
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having  elected  to  treat  the  structure  as  permanent  and 
having  so  declared  in  his  declaration,  there  was  no 
error  in  the  ruling  of  the  court  in  the  admissibility  of 
evidenoe  or  in  the  instructions,  and  the  judgment  is 
affirmed* 

Affirmed. 
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West  Chicago  Park  Commbsionen^  Appellaiit,  v.  Franois  A.  Biddle 
et  aL,  Appellees. 

OeiL  No.  14,875. 

1.  Abbttbation  and  awabs>— effect  of  judgment  rendered  purBuant 
to  Act  entitled  **An  Act  to  enable  parties  to  avoid  delay  in  the  ad- 
ministration of  justice.**  In  rendering  a  judgment  pursuant  to  a 
submission  under  this  Act,  the  judge  exercises  a  function  of  the 
judicial  department  of  goyemment;  the  judgment  rendered  is  en- 
forceable as  are  other  judgments  rendered  by  him,  and  is  not  sub- 
ject to  attack  upon  the  grounds  which  may  be  ayailed  of  to  attack 
ordinary  awards;  such  a  judgment  is  giyen  the  full  force  and  credit 
that  is  accorded  to  other  judgments  rendered  in  ordinary  proceed- 
ings. 

2.  Abbitbation  and  AWABD-^ii7?ie»  judgment  final  in  submission 
made  under  **An  Act  to  enable  parties  to  avoid  delay  in  the  admin- 
istration of  justice,**  If  the  submission  has  been  made  by  formal 
agreement,  although  sought  to  be  rescinded,  both  the  question  as  to 
the  propriety  of  the  court's  action  in  refusing  to  permit  a  withdrawal 
and  the  question  of  the  lack  of  a  preliminary  formal  appearance 
and  submission  are  walyed  by  the  fact  that  there  was  a  full  and 
complete  hearing  of  the  cause  in  which  both  parties  participated. 

3.  Abbitbation  and  awabd — "An  Act  to  enable  parties  to  avoid 
delay  in  the  administration  of  justice,"  construed.  The  proyision 
of  this  Act  which  proyides  that  judgment  shall  be  rendered  within 
the  time  fixed  in  the  agreement  of  submission,  is  merely  directory 
and  not  mandatory. 
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4.  Judgments — when  not  tuhject  to  attack  in  chancery,  A  judg- 
ment rendered  by  a  common  law  court  in  the  exercise  of  its  ordi- 
nary common  law  jurisdiction  cannot  be  interfered  with  by  a  court 
of  equity,  either  because  the  judgment  may  be  so  erroneous,  unjust 
and  wrong  as  to  shock  the  moral  sense  or  because  the  evidence 
upon  which  it  is  based  may  in  no  wise  support  it  or  may  give  such 
slight  and  insufficient  support  that  the  conscience  of  the  chan- 
cellor is  shocked  by  the  injustice  of  the  judgment 

6.  DoiNiTioNS — '"hearing"  defined.  The  word  "hearing"  when 
used  in  connection  with  the  trial  of  a  law  suit,  includes  not  only 
the  listening  to  the  examination  of  the  witnesses,  but  the  entire 
judicial  examination  of  the  Issues  both  of  law  and  of  fact  between 
the  parties.  Ck)nsequently,  the  word  embrace  the  listening  to  the 
arguments  of  counsel  on  both  sides,  if  oral  arguments  are  made, 
and  the  reading  of  the  arguments  if  written  or  printed,  and  also 
the  consideration  of  these  arguments  in  respect  to  both  points  of 
law  and  of  fact 

Bill  for  injunction.  Appeal  from  the  Circuit  Court  of  Cook 
county;  the  Hon.  Obobgb  A.  Cabpentbb,  Judge,  presiding.  Heard 
in  the  Branch  Appellate  Court  at  the  October  term,  1908.  Affirmed. 
Opinion  filed  October  29,  1909.  Rehearing  denied  November  12, 
1909. 

Statement  by  the  Court  The  bill  of  oomplaint  be- 
fore lis  on  this  appeal  is  one  filed  by  appellant  in  the 
Circuit  Court  to  impeach  a  judgment  rendered  in  that 
court,  on  December  6,  1905,  for  $20,583.53.  The  bill 
prays,  principally,  that  the  judgment  may  be  decreed 
to  be  void  and  that  the  collection  thereof  may  be  per- 
petually enjoined.  The  judgment  was  rendered  under 
"An  Act  to  enable  parties  to  avoid  delay  in  the  admia- 
istration  of  justice, '*  adopted  in  1887  (Rev.  Stats. 
Practice  Act,  sees.  100,  101).  Francis  A.  Riddle,  the 
judgment  creditor,  and  Carleton  Hudson,  assignee  of 
the  judgment,  the  parties  defendant  to  the  bill,  de- 
murred generally  to  appellant's  amended  bill  of  com- 
plaint. The  chancellor  sustained  the  demurrer  and, 
as  appellant  stood  by  its  bill,  the  bill  was  dismissed 
for  want  of  equity.  Appellant  prosecutes  this  appeal 
to  reverse  that  decree. 

Mr.  Riddle's  claim,  upon  which  judgment  was  ren- 
dered against  appellant  Park  Commissioners,  was  for 


Digitized  by 


Google 


Chicago — First  District — October,  1909.      489 


West  Chicago  Park  CommlBsloners  v.  Riddle,  151  111.  App.  487. 

his  salary  as  attorney  for  part  of  a  year's  term  that 
he  did  not  serve  because  he  was  disdiarged,  $583.33; 
for  extra  compensation  above  his  salary  for  services 
rendered  in  the  Dreyer  litigation,  $15,000;  for  extra 
compensation,  for  services  in  connection  with  the 
Dreyer  litigation,  in  negotiating  a  settlement  with  the 
Comptroller  of  Currency  and  the  receiver  of  the  Na- 
tional Bank  of  Illinois,  collecting  part  of  the  decree 
against  the  bank  and  procuring  a  certificate  for  the  bal- 
ance to  be  paid  in  due  course  of  administration,  3^5% 
of  amount  collected,  $7,742.32 ;  for  extra  compensation 
in  three  other  matters,  viz.:  a  special  assessment  for 
Washington  boulevard  $1,798.85,  writ  of  error  in  Cum- 
mings  matter  $1,000,  writ  of  error  in  the  Farrell  mat- 
ter $1,500,  total  $4,298.85.  Of  the  amounts  claimed  the 
first  two  items  and  $5,000  of  the  third  item  were  al- 
lowed and  the  rest  disallowed. 

The  proceedings  resulting  in  the  judgment,  includ- 
ing the  evidence,  appear  at  large  by  exhibits  attached 
to  the  bill. 

The  validity  of  the  judgment  is  attacked,  because 
there  waa  no  jurisdiction  of  the  person  of  the  defend- 
ant, Park  Commissioners;  because  of  such  procedure 
during  the  trial  as  terminated  the  jurisdiction  before 
the  rendition  of  the  judgment  and  because,  before  the 
trial  judge,  there  was  not  only  no  evidence  tending  to 
entitle  Biddle  to  a  judgment,  so  that  the  judgment  in 
his  favor  is  totally  unsupported  by  the  evidence,  but, 
more  than  that,  the  judgment  rendered  is  squarely  in 
conflict  with  all  the  evidence  adduced  and,  it  is  con- 
tended, when,  in  sudi  a  proceeding  as  that  here  in- 
volved, a  judgment  is  rendered  under  such  circum- 
stances it  is  fraudulent  and  void. 

In  regard  to  the  inception  of,  and  procedure  in,  the 
proceeding  attacked  the  bill  alleges :  That  at  a  meet- 
ing of  the  West  Chicago  Park  Commissioners,  on  June 
27, 1905,  when  only  a  bare  quorum,  of  the  oonmiission- 
ers,  was  present,  that  is,  four  out  of  seven,  a  propo- 
sition from  Mr.  Riddle  for  arbitration  of  his  claim, 
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previously  declined  twice,  was  brought  forward  and  a 
resolution  to  arbitrate  the  same  passed  by  a  vote  of 
three  to  one;  that  no  previous  notice  or  intimation  was 
given  to  any  of  the  Park  Commissioners,  except  those 
who  were  friendly  to  Riddle  and  in  advance  committed 
to  his  arbitration  proposal,  was  given  that  the  matter 
of  this  claim  of  Riddle  would  be  presented  at  that  meet- 
ing; that  at  that  meeting  the  resolution  was  ^^pur- 
posely not  presented  in  the  regular  order  of  business, 
and  was  withheld  until  after  a  motion  to  adjourn  was 
made  and  ostensibly  carried  and  the  public  and  press 
reporters  had  left  the  room  under  such  belief,  when  it 
was  presented  and  passed  or  announced  as  passed  by 
the  vote  of  three  of  said  commissioners,  as  aforesaid," 
and  that  the  minutes  of  said  meeting  have  never  been 
approved;  that  the  resolution  then  introduced  and 
passed  as  aforesaid  is  as  follows : 

**  Whereas,  Francis  A.  Riddle,  of  Chicago,  claims 
that  there  is  due  and  owing  to  him  from  the  West  Chi- 
cago Park  Commissioners  certain  sum  or  sums  of 
money  for  professional  services  by  him  rendered  to 
said  West  Chicago  Park  Commissioners ;  and, 

Whereas,  said  Riddle  has  begun  and  there  is  now 
pending  a  suit  by  him  against  the  said  West  Chicago 
Park  Commissioners,  in  which  suit  said  Riddle  seeks 
to  recover  for  services  rendered  by  him  to  said  West 
Chicago  Park  Commissioners;  and, 

Whereas,  The  West  Chicago  Park  Commissioners 
and  said  Riddle  desire  that  the  matter  of  his  claims 
against  this  body  be  adjusted  and  determined  without 
delay; 

Therefore,  The  President  and  Secretary  of  this 
Board  are  authorized  and  empowered  to  enter  into  an 
agreement  with  the  said  Riddle  for  the  determina- 
tion and  final  adjudication  of  the  said  claims  of  the 
said  Riddle,  such  agreement  to  be  under  and  in  pur- 
suance of  an  act  entitled  *An  Act  to  avoid  delay  in 
the  administration  of  justice,*  approved  June  17,  1887, 
in  force  July  1,  1887 ;  such  agreement  to  be  in  writing, 
signed  by  the  President  and  Secretary  of  said  Park 
Board  and  attested  by  the  seal  thereof,  and  also  to  be 
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signed  and  sealed  by  the  said  Francis  A.  Eiddle  in  a(>- 
cordance  with  the  provisions  of  the  said  statute ;  and, 

Eesolved  further,  That  the  President  and  Secretary 
of  this  Board  are  hereby  authorized  to  agree  with  said 
Francis  A.  Biddle  upon  some  judge,  either  of  the  Su- 
perior or  Circuit  Court  of  Cook  County,  who  shall  try 
and  dispose  of  the  questions  arising  upon  the  claims  of 
said  Biddle  according  to  the  said  statute  so  approved 
June  17, 1887,  and  in  force  July  1, 1887,  and  also  agree 
that  such  judge  before  whom  such  matter  shall  be 
heard  shall  within  ten  days  after  the  concluding  of  the 
hearing  thereof  enter  final  judgment  therein.'' 

That  an  agrement  was  afterwards  signed  by  the 
president  and  secretary  of  the  Commissioners,  as  the 
basis  for  the  submission  of  the  controversy  to  a  judge 
or  arbitrator,  but  that  agreement  was  not  signed  by 
any  duly  authorized  attorney  in  fact  for  the  Park  Com- 
missioners and  is  invalid ;  that  said  agreement  is  as  fol- 
lows: 
**  State  of  Illinois,  County  of  Cook,  ss. 

In  the  Circuit  Court  of  Cook  County. 
Francis  A.  Eiddle 

vs. 
West  Chicago  Park  Commissioners. 

First.  We,  Francis  A.  Eiddle  and  the  West  Chicago 
Park  Commissioners,  hereby  mutually  agree  to  submit 
to  Judge  Lockwood  Honore  of  the  Circuit  Court  of 
Cook  County,  certain  matters  in  controversy  between 
us,  for  his  determination  without  a  jury,  he  to  hear  the 
same  forthwith^  and  to  enter  the  judgment  or  decree  of 
the  court  therein  within  ten  days,  after  such  hearing  is 
concluded;  the  matters  in  controversy  so  to  be  sub- 
mitted being  those  now  pending  and  undetermined  in 
a  certain  suit  brought  in  the  Superior  Court  of  Cook 
County  by  the  said  Francis  A.  Eiddle  against  the  said 
West  Chicago  Park  Commissioners. 

Second.  That  such  judgment  or  decree  shall  contain 
a  statement  as  to  what  matters  in  controversy  were  so 
submitted  and  such  statement  thereof  shall  be  conclu- 
sive. 
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Third.  That  no  record  except  of  this  agreement  and 
of  such  judgment  or  decree  shall  be  made  as  to  the 
matters  in  controversy  so  submitted,  or  as  to  the  pro- 
ceedings had  on  the  hearing  thereof. 

Fourth.  That  such  judgment  or  decree  may  be  en- 
forced in  like  manner  as  other  judgments  and  decrees 
of  such  courjt. 

Fifth.  That  we  each  to  the  other  hereby  waive  all 
right  of  appeal  from  such  judgment  or  decree  and  re- 
lease all  errors  that  may  intervene  in  the  hearing  of 
the  matters  so  submitted,  and  in  the  entering  up  of  the 
judgment  or  decree  herein  and  agree  that  this  release 
of  error  may  be  plead  in  bar  of  any  writ  of  error  that 
may  be  sued  out  as  to  such  judgment  or  decree. 

In  witness  whereof  the  said  Francis  A.  Eiddle  has 
on  this  5th  day  of  July,  A.  D.  19Q5,  set  his  hand  and 
seal,  and  the  West  Chicago  Park  Commissioners  have 
caused  this  instrument  to  be  executed,  signed  by  its 
President  and  Secretary,  and  attested  by  its  seal  on 
this  the  5th  day  of  July,  A.  D.  1905. 

(Signed)  Fbancis  A.  RmoLB.     (Seal) 
West  Chicago  Park  Commissioners.  (Seal) 
(Signed)  By  Fred  A.  Bangs. 
Pres.  of  West  Chicago  Park  Commission- 
ers. 
By  Waittbr  Fieldhouse, 
Sec'y  of  West  Chicago  Park  Commission- 
ers 
(West  Chicago  Park  Seal.) 
Commissioners'  O.  K.  as  to  form. 

Delavan  B.  Cole,  Atty.'* 
That  thereafter  nothing  was  done  in  said  proceed- 
ing by  either  party  until  ''on  or  about  July  13,  1905, 
said  Eiddle,  or  some  one  in  his  behalf,  and  in  the  ab- 
sence of  complainant  and  of  any  counsel  or  other  per- 
son professing  to  represent  it  and  without  any  notice 
to  complainant,  filed  with  the  clerk  of  said  court  a 
duplicate  of  the  said  agreement  for  submission;  and 
the  said  clerk,  then  or  later,  pretended  to  write  upon 
the  docket  of  the  court  a  cause  as  pending,  entitling 
the  same  as  'Francis  A.  Eiddle  vs.  West  Chicago  Park 
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Commissioners,  Assumpsit'  '*;  that  on  July  21,  1905, 
the  Park  Commissioners  rescinded  the  resolution  of 
June  27, 1905,  by  a  resolution  as  follows: 

"Whereas,  in  pursuancje  of  a  resolution  of  the  Board 
of  West  Chicago  Park  Commissioners,  purporting  to 
have  been  passed  on  June  27,  A.  D.  1905,  and  purport- 
ing to  authorize  the  submission  of  the  claim  of  F.  A. 
Biddle  for  extra  attorney's  fees  and  for  professional 
services  which  he  claims  to  have  rendered  for  said 
Board,  and  purporting  to  authorize  the  president  and 
secretary  of  said  Board  to  sign  a  stipulation  submit- 
ting said  claim  of  F.  A.  Eiddle,  amounting  to  the  sum 
of  $27,624.50,  to  Hon.  Lockwood  Honore,  Circuit  Court 
Judge,  under  the  statute  of  this  State  commonly  known 
as  the  *Tule^  Act;'  and 

Whereas,  it  appears  from  the  records  of  the  Board 
of  West  Clucago  Park  Commissioners  that  the  claim  of 
said  F.  A.  Eiddle,  being  for  the  very  same  services 
mentioned  and  included  in  the  above  pretended  resolu- 
tion, was,  on  the  23rd  day  of  July,  A.  D.  1901,  duly 
passed  upon  by  the  Board  of  West  Chicago  Park  Com- 
missioners, and  by  vote  of  said  Board  said  claim  of 
said  Eiddle  was  rejected ;  and 

Whereas,  on  the  30th  day  of  December,  A.  D.  1904, 
the  said  claim  of  said  F.  A.  Eiddle  aforesaid,  was 
again  presented  to  the  Board  of  West  Chicago  Park 
Commissioners  for  their  consideration,  and  was  again 
rejected  by  said  Board  by  three  votes  in  the  affirmar 
tive  and  three  votes  in  the  negative ;  and 

Whereas,  it  also  appears  from  the  records  afore- 
said that  during  the  time  while  said  F.  A.  Eiddle  claims 
to  have  rendered  extra  professional  services  as  an  at- 
torney at  law  for  the  said  Board  of  West  Chicago 
Park  Commissioners,  and  mentioned  in  the  resolution 
purporting  to  have  been  passed  on  the  27th  day  of 
June,  1905,  the  said  F.  A.  Eid<Ue  was  regularly  em- 
ployed by  the  said  Board  as  its  attorney  at  a  regular 
fixed  and  stipulated  sum  per  month,  which  monthly 
payments  were  paid  to  him  in  full  payment  and  sat- 
isfaction of  and  for  any  and  all  services  rendered  by 
said  F.  A.  Eiddle  as  an  attorney,  and  all  professional 
services  rendered  by  him  for  said  Board  of  West  Chi- 
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cago  Park  Commissioners  during  all  of  said  time ;  and 

Whereas,  the  records  of  said  Board  further  show 
that  during  the  very  same  time  when  said  F.  A.  Rid- 
dle claims  to  have  rendered  extra  professional  services 
as  set  forth  in  his  claim,  and  referred  to  in  the  res- 
olution purporting  to  have  been  passed  on  June  27, 
1905,  the  said  Board  of  West  Chicago  Park  Commis- 
sioners were  obliged  to  employ  three  other  attorneys  to 
assist  the  said  F.  A.  Biddle  in  the  transaction  of  nec- 
essary park  business  and  to  pay  to  each  of  said  three 
attorneys  large  sums  of  money;  and 

Whereas,  by  the  record  of  the  above  pretended  pro- 
ceeding of  June  27,  1905,  (this  being  the  last  act  of 
the  retiring  Board)  it  appears  that  but  three  of  the 
seven  commissioners  constituting  such  Board  of  West 
Chicago  Park  Commissioners  voted  for  such  resolu- 
tion; and 

Whereas,  The  above  pretended  resolution  of  June 
27,  1905,  received  but  a  minority  vote  of  said  Board 
of  West  Chicago  Park  Commissioners,  and  therefore 
said  resolution  conferred  no  legal  authority  upon  the 
president  and  secretary  of  the  said  Board  of  West  Chi- 
cago Park  Commissioners  to  sign  their  names  thereto 
as  president  and  secretary,  or  to  sign  the  name  of  the 
West  Chicago  Park  Commissioners,  or  to  aflSx  the  cor- 
porate seal  of  said  Board  to  the  stipulation  filed  in  the 
Circuit  Court  of  Cook  County,  in  the  State  of  Illinois, 
on  the  13th  day  of  July,  1905,  entitled  'F.  A.  Riddle  y. 
West  Chicago  Park  Commissioners,*  and  that  this 
Board  is  advised  and  is  of  the  opinion  that  such  pre^ 
tended  submission  was  wholly  without  legal  authority 
on  the  part  of  said  president  and  secretary  of  said 
Board  of  West  Chicago  Park  Commissioners;  be  it 
therefore 

Resolved,  By  the  West  Chicago  Park  Commission- 
ers that  the  pretended  action  of  the  minority  members 
of  the  Board  of  West  Chicago  Park  Commissioners  on 
June  27,  1905,  and  relating  to  the  claim  of  the  said 
F.  A.  Riddle,  is  hereby  declared  to  be  wholly  void, 
of  no  force  or  effect/' 

That  no  action  whatever  was  taken  in  said  pretended 
cause  or  proceeding  until  after  the  passage  of  said 
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rescission  resolution,  other  than  said  act  of  Eiddle,  or 
in  his  behalf,  on  or  about  July  13,  1905,  nor  was  there 
any  appearance  before  the  judge  or  arbitrator  or  in  the 
Circuit  Court  by  the  complainant  or  by  Biddle  or  by 
any  one  in  behalf  of  either  complainant  or  Biddle 
prior  to  that  rescission;  that  immediately  after  the 
passage  of  the  rescission  resolution  notice  was  given 
to  Biddle  that  a  motion  would  be  made  to  dismiss  the 
proceeding  out  of  court  and,  on  July  22,  1905,  counsel 
for  both  parties  accordingly  appeared  before  the  trial 
judge,  Judge  Honore,  in  open  court,  and  counsel  for 
complainant  then,  before  any  step  had  been  taken  or 
evidence  heard,  moved  for  a  dismissal,  protested 
against  the  taking  of  any  further  steps,  and,  in  sup- 
port of  the  motion,  presented  a  certified  copy  of  the 
said  rescission  resolution ;  that  Judge  Honore  then  an- 
nounced that  on  August  1, 1905,  he  would  hear  further 
argument  upon  the  motion;  that,  on  August  1,  1905, 
Judge  Honore  called  the  cause  for  trial  and,  at  the 
outset,  before  any  evidence  was  offered  or  heard  and 
before  any  other  proceedings  were  had  or  taken,  com- 
plainant, by  its  attorney,  again  moved  for  the  dis- 
missal of  the  proceeding,  on  the  ground  that  the  judge 
had  no  jurisdiction,  and  protested  against  any  further 
proceeding  therein  but  the  motion  was  overruled  and 
the  protest  remained  unheeded ;  that  on  said  August  1, 
«ludge  Honore  also  stated  he  would  call  the  cause  for 
trial  and  proceed  with  the  hearing  thereof  on  Septem- 
ber 20,  1905,  and,  at  the  same  time,  announced  "that 
complainant  would  be  understood  as  thereafter  object- 
ing to  said  proceeding,  at  all  stages,  without  making 
any  further  objections  thereto  or  making,  in  the  future, 
any  further  motions  therein  to  dismiss  the  same;'*  that 
on  said  September  20,  although  complainant,  by  its 
counsel,  again  objected  and  protested  against  any  fur- 
ther proceedings  in  the  matter,  said  judge  proceeded 
with  the  trial  and  with  the  taking  of  testimony  and 
from  time  to  time  continued  the  taking  of  evidence 
therein,  on  behalf  of  said  Biddle,  and  &ially  entered 
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said  judgment  in  favor  of  said  Biddle;  that  the  hear- 
ing of  the  cause  was  completed  on  September  28, 1905, 
and  the  parties  with  their  ooimsel  then  left  the  court 
without  any  order  of  continuance  being  made;  that 
until  the  rendition  of  said  judgment  no  order  was  en- 
tered in  said  cause,  except  orders  of  continuance  from 
time  to  time,  the  first  of  which  orders  of  oontinuanee 
was  entered  on  October  4, 1905,  and  none  of  them  was 
made  upon  any  motion  by  or  on  behalf  of  complainant; 
that  some,  if  not  aJl,  of  these  orders  of  continuanoe 
were  made  by  the  trial  judge  at  his  own  instance  and  of 
his  own  volition  without  the  presence  or  even  the 
knowledge  of  either  of  the  parties ;  that  one  of  said  or- 
ders of  continuance,  which  continued  the  cause  to  Octo- 
ber 30,  1905,  was  entered  on  October  23,  1905;  that  a 
day  or  two  before  October  26, 1905,  Judge  Honore  noti- 
fied the  attorneys  for  the  parties  that  on  that  day  he 
would,  of  his  own  motion,  hear  further  evidence,  and, 
over  the  objection  of  complainant,  Judge  Honore  did  on 
that  day  proceed  with  the  hearing  of  further  evidence 
and  thereafter  the  taking  of  evidence  was  continued 
from  time  to  time  until  November  1,  1905,  when  the 
hearing  of  evidence  was  completed;  that  complainant 
authorized  no  one  to  appear  for  it  in  said  cause  or  to 
submit  the  controversy  in  its  behalf  and,  except  to  ob- 
ject to  his  proceeding  therewith,  no  one  did  appear 
for  it  or  on  its  behalf  in  said  cause  before  said  judge 
at  any  time;  that,  except  as  it  appeared  in  the  final 
judgment  order,  said  agreement  of  submission  was 
never  entered  of  record  nor  was  there  any  motion  or 
request  by  either  party  that  it  be  so  entered,  neitiier 
was  any  attempt  made  to  enter  said  agreement  of 
record,  otherwise  than  in  the  said  judgment  order. 

Exhibit  5,  attached  to  the  amended  bill,  is  alleged 
to  be  ''a  full  and  accurate  report  and  ednbit  of  all 
the  evidence  given  in  said  pretended  cause  before  said 
judjge  or  arbiter,''  and,  upon  the  face  thereof,  that 
exhibit  appears  to  be  a  report  of  all  the  proceedings 
and  the  evidence  before  Judge  Honore,  taken  steno- 
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graphically  from  day  to  day  beginning  with  July  22, 
1905.  From  this  exhibit  it  appears  that  Mr.  Benjamin 
F.  Bicholson  appeared  before  Judge  Honore  on  July 
22,  1905,  as  specially  authorized  by  the  Park  Commis- 
sioners to  procure  the  dismissal  of  the  cause  out  of 
court  But,  in  connection  with  the  evidence  and  the 
taking  thereof,  it  appears,  also,  that,  beginning  with 
the  introduction  of  the  first  evidence  on  September  20, 
1905,  and  continuously  until  the  conclusion  of  the  evi- 
dence, Mr.  Bicholson  was  present  and  participated  at 
all  the  hearings  and  that  then  and  thereafter,  in  ar- 
gument and  by  the  presentation  of  written  briefs  and 
arguments,  Mr.  Bicholson  fully  contested  the  merits  on 
behalf  of  the  Park  Commissioners.  He,  on  appellant  *s 
behalf,  from  time  to  time  objected  to  the  competency 
and  materiality  of  evidence,  cross-examined  plaintiff *s 
witnesses  and,  after  the  plaintiff  closed  his  case,  pro- 
duced witnesses  and  introduced  counter  evidence  on 
behalf  of  the  Park  Commissioners.  In  other  words,  he, 
on  behalf  of  appellant,  participated  in  the  trial  of  the 
merits  and,  in  that  respect,  conducted  the  appellant's 
side  from  the  start  to  the  finish  of  the  trial.  Mr. 
Delavan  B.  Cole  ,was  also  associated  with  Mr.  Bichol- 
son, part  of  the  time,  in  representing  api)ellant  in  the 
trisJ.  In  the  bill  it  is  alleged  that  in  response  to  re- 
quests of  Judge  Honore,  counsel  for  both  sides  pre- 
sented to  him  briefs  and  arguments, '  *  outside  of  court,  * ' 
the  last  being  presented  on  November  10,  1905. 

As  to  the  attack  upon  the  judgment  on  the  ground 
that  it  was  inequitable  upon  the  merits  and  erroneous 
it  is  useless  to  refer  to  the  allegations  of  the  bill  in 
that  respect,  because  the  court  considers  the  judgment 
as  one  rendered  by  a  court  of  common  law  jurisdiction 
in  the  exercise  of  its  ordinary  jurisdiction,  and  a  bill 
in  equity  does  not  lie  on  the  groimd  of  the  judgment 
being  inequitable  and  erroneous. 

The  grounds  of  the  attack  upon  the  judgment  in  sup- 
port of  the  theory  that  the  judgment  is  void  because 
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fraudulent^  as  stated  in  the  bill,  are  in  substance  and 
effect:  that  there  was  absolutely  no  evidence  adduced 
before  the  trial  judge  which  tended  to  support  the 
judgment  and  the  judgment  was  rendered  in  square  op- 
position to  the  evidence  adduced;  that  there  was  no 
evidence  before  the  trial  judge  tending  to  show  or  upon 
which  could  properly  and  lawfully  be  predicated  a  find- 
ing of  an  employment  of  Biddle  before  his  employment 
BB  general  attorney  and  counsel  for  appellant  or  an 
OTiployment  to  render  any  special  or  extra  services  in 
the  Dreyer  litigation,  or  a  finding  of  an  agreement  to 
pay  him  any  extra  or  special  compensation  for  ser- 
vices in  that  litigation ;  that  Biddle  only  rendered  ser- 
vices of  a  supervisory  character,  in  that  litigation, 
and  that  as  he  was  the  general  attorney  and  counsel 
of  the  Park  Commissioners,  a  municipal  corporation, 
while  rendering  whatever  services  he  did  render,  it 
was  unlawful  to  pay  him  or  to  contract  with  him  that 
he  should  be  paid  any  extra  or  special  compensation 
beyond  his  salary  for  services  either  in  that  litigation 
or  in  the  compromise  and  collection  subsequent  to  the 
rendition  of  the  decree  against  the  bank;  that  the 
amount  of  the  judgment  is  grossly,  in  excess  of  the 
value  of  any  services  rendered;  and  that  as  the  Park 
Commissioners  undoubtedly  had  the  power,  under  the 
law,  to  discharge  Mr.  Biddle,  at  any  point  of  time  they 
might  desire  to  do  so,  therefore  there  was  no  room  for 
the  rendition  of  a  judgment  against  the  Park  Commis- 
sioners for  salary  for  the  unexpired  portion  of  the 
year  1900. 

Hakby  S.  Mboaetnby,  for  appellant. 

Abba  N.  Watebman  and  William  Shebman  Hay,  for 
appellee;  Hay  &  Bbown,  of  counsel. 

Mb.  PBEsmiKG  JusTicB  Chytbaus  delivered  the  opin- 
ion of  the  court. 
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At  the  beginning  of  the  appellant's  brief  it  is  as- 
serted of  the  bill  herein  that  it  ^'was  filed  to  set  aside 
an  alleged  award."  Counsel  for  appellant  fails  to  dif- 
ferentiate,  in  regard  to  contestability,  betweiB^n  an 
award  returned  in  an  arbitration  and  a  judgment  ren- 
dered in  a  court  of  justice.  Undoubtedly  it  is  the  law 
governing  in  respect  to  arbitrations  in  pais  that  while 
an  award  will  not  be  set  aside  because,  by  the  light 
of  the  evidence  that  was  introduced  before  the  arbi- 
tratorSy  it  may  be  found  not  to  be  sustauied  by  the 
weight  of  the  evidence,  yet,  when,  by  that  light,  the 
award  is  found  to  be  so  grossly  wrong  and  unjust  as 
to  shock  the  moral  sense  and  an  inspection  of  the  evi- 
dence upon  which  it  is  based  discloses  either  no  sup- 
port or  foundation  for  the  award  or  such  slight  and 
insufficient  foundation  that  the  conscience  is  shocked 
by  the  injustice,  then  the  award  will  be  set  aside  upon 
a  Ull  in  equity.  In  Morse  on  Arbitration  and  Award, 
page  539,  it  is  said,  in  this  connection,  that  a  common 
case  where  fraud  or  corruption  is  inferred  is  where 
the  award  is  obviously  and  extremely  unjust.  In  such 
an  event,  it  is  said,  the  court  will  imperatively  pre- 
sume the  corruption  or  misconduct  of  the  arbitrators 
and  will  vacate  their  award,  upon  proceedings  in  equity 
instituted  for  that  purpose,  and  authorities  are  cited. 
Later  cases  laying  down  that  rule  with  clearness  and 
distinctness  are  Perry  v.  Insurance  Co.,  137  N.  Car. 
402,  and  Insurance  Company  v.  Hegewald,  161  Ind. 
631.  The  rule  is  also  recognized  and  conceded  in  Van 
Cortlandt  v.  Underbill,  17  Johns.  (K  Y.)  405,  and  in 
Burchell  v.  Marsh,  17  How.  (U.  S.)  344.  Arbitrations 
in  pais  are  purely  contractual  transactions. 

The  same  rule  aa  to  contestability  seems  to  obtain 
even  in  arbitrations  held  under  a  statute  or  a  rule  of 
court  Anderson  v.  Taylor,  41  Ga.  10.  The  distinction 
between  these  arbitrations  and  arbitrations  in  pais  is 
that  in  the  former  the  arbitrators  selected  make  a  re- 
turn of  their  award  into  some  court  of  law  where  ob- 
jections or  exceptions  may  be  filed  to  their  award, 
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When  objections  or  exceptions  are  iBled  there  is  a  hear- 
ing upon  these  by  the  court  who  then  either  affirms  the 
award  and  enters  a  judgment  of  the  court  thereupon 
or  disaffirms  the  award  and  enters  judgment  nullifying 
the  award.  These  proceedings  are  in  their  nature  ju- 
dicialy  but  there  seems  to  be  a  limit  upon  the  extent 
to  which  the  awards  therein  may  be  questioned  by  the 
courts  of  law  upon  such  objections  or  exceptions.  In 
the  last  cited  case,  at  page  19,  it  is  said:  '*It  appears 
to  be  settled  that  a  court  of  law  will  not,  even  when 
the  submission  is  made  a  rule  of  court,  enter  into  the 
merits  of  an  award,  but  will  look  only  to  legal  objec- 
tions on  the  face  of  it,  or  such  as  go  to  the  misbehavior 
of  tlie  arbitrators.'*  We  are  not,  however,  at  this  time 
concerned  with  such  arbitrations. 

As  to  the  fraud  that  will  nullify  the  decision  of  a 
special  statutory  tribunal,  Mr.  Justice  Peckham,  speak- 
ing for  the  court  in  Fallbrook  Irrigation  District  v. 
Bradley,  164  U.  S.  112,  said:  ''Very  possibly  a  decision 
by  a  statutory  tribunal  which  included  tracts  of  land 
within  the  district  that  plainly  could  not,  by  any  fair 
or  proper  view  of  the  facts,  be  benefited  by  irrigation, 
would  be  the  subject  of  a  review  in  some  forum  and  of 
a  reversal  by  the  courts,  on  the  ground  that  the  de- 
cision was  based  not  alone  upon  no  evidence  in  its 
favor,  but  that  it  was  actually  opposed  to  all  the  evi- 
dence and  to  the  plain  and  uncontradicted  facts  of  com- 
mon knowledge,  and  was  given  in  bad  faith.  In  such 
case,  the  result  would  not  have  been  the  result  of  fair 
or  honest,  although  grossly  mistaken,  judgment,  but 
would  be  based  upon  bad  faith  and  fraud,  and  so  could 
not  be  conclusive  in  the  nature  of  things.'' 

The  obstacle  appellant  encounters  in  the  case  at  bar, 
however,  is  that  the  attack  made  by  the  bill  is  not  upon 
au  award,  as  argued  or  assumed  throughout  appel- 
lant's brief;  nor  is  it  upon  a  judgment  of  a  special  stat- 
utory tribunal.  The  attack  is  upon  a  judgment  of  a 
common  law  court— a  regularly  constituted  court  of 
justice.    The  statutory  enactment,  under   which    the 
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parties  acted  in  submitting  their  controversy,  is  to  the 
effect  that  the  parties  may  appear  in  person  or  by  at- 
torney in  court  and  that  the  judgment  may  be  en- 
forced as  other  judgments  of  the  court.  Furthermore 
it  is  settled,  by  the  decision  in  the  case  of  Farwell  v. 
Sturges,  165  111.  252,  272,  that  such  proceeding  is  not 
an  arbitration,  but  a  judicial  proceeding  in  a  court  of 
general  jurisdiction  and  one  at  law  or  in  chancery,  ac- 
cording to  the  nature  of  the  particular  case  that  may 
happen  to  be  before  the  court.  In  rendering  the  judg- 
ment attacked  Judge  Honore  was  performing  his  duty 
as  a  Circuit  Court  judge  and  exercising  the  function  of 
the  judicial  department — one  of  the  three  co-ordinate 
branches  of  the  government  of  the  State  of  Illinois. 
The  dispensation  of  justice  by  the  courts  of  the  State 
is  a  governmental  function  and,  in  that  respect,  unlike 
a  mere  award,  which  obtains  its  validity,  force  and 
efficacy  only  from  the  private  agreement  of  the  par- 
ties to  the  arbitration.  **The  submission  is  the  agree- 
ment of  the  parties,  and  the  arbitrators  and  courts 
can  only  carry  it  into  effect,  according  to  its  terms 
and  conditions.''  Buntain  v.  Curtis,  27  111.  373,  377; 
1  Phillipps  on  Ev.,  (5th  Am.  Ed.)  196. 

The  general  rule  in  case  of  au  attack  by  a  bill  of  com- 
plaint upon  a  judgment  of  a  common  law  court,  ren- 
dered in  the  exercise  of  that  court's  general  common 
law  jurisdiction,  is  stated  in  Bardonski  v.  Bardonski, 
144  HI.  284,  289,  as  follows:  *at  is  well  settled  that 
equity  will  not  interfere  with  the  enforcement  of  a 
judgment  at  law,  unless  the  judgment  debtor  could  not 
have  availed  himself  of  his  defense  at  law,  or  was 
prevented  from  so  doing  by  the  fraud  of  the  opposite 
I»rty,  or  by  accident  or  mistake  unmixed  with  fault 
or  negligence  on  his  own  part." 

No  authority  has  been  cited  to  us,  and  in  our  own 
research  we  have  found  none,  holding  that  a  judgment 
rendered  by  a  common  law  court  in  the  exercise  of  its 
ordinary  common  law  jurisdiction  may  be  interfered 
with  by  a  court  of  equity  either  because  the  judgment 
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may  be  so  erroneous,  unjust  and  wrong  as  to  shock 
the  moral  sense  or  because  the  evidence  upon  which  it 
is  based  may  in  no  wise  support  it  or  may  give  it 
merely  such  slight  and  insufficient  supix)rt  that  the 
oonscience  of  the  chancellor  is  shocked  by  the  injustice 
of  the  judgment.  The  jurisdiction  of  courts  of  equity 
in  respect  to  granting  new  trials  at  law  and  nullifying 
or  restraining  the  enforcement  of  judgments  at  law  is 
well  settled;  but,  among  the  recognized  grounds  for  a 
court  of  equity  exercising  such  jurisdiction,  we  find 
none  such  as  the  reasons  for  equitable  intervention 
which  are  set  up  in  appellant's  bill.  Courts  of  chan- 
cery cannot  review  the  judgments  of  courts  of  law  for 
errors  in  decisions  upon  either  questions  of  fact  or 
points  of  law,  no  matter  how  plain  or  obvious  such  er- 
rors may  be. 

It  is  contended  that,  although  there  was  an  agree- 
ment executed  to  submit  the  cause,  under  the  act  to 
enable  parties  to  avoid  delay,  there  was  not  such  sub- 
mission by  appearance  in  court  as  the  act  requires  and, 
furthermore,  that  there  was  a  revocation  of  the  sub- 
mission, of  which  the  judge  to  whom  it  was  submitted 
was  in  due  season  informed,  and,  hence,  it  is  argued, 
the  judge  who  heard  the  cause  was  without  jurisdic- 
tion to  hear  or  to  proceed  with  the  same.  Having 
considered,  in  connection  with  the  allegations  of  the 
bill  itself,  the  facts  as  they  appear  in  "Exhibit  5,'*  we 
do  not  see  how  appellant  can  now  derive  any  benefit 
through  these  contentions,  whether  they  be,  in  point 
of  fact,  well  taken  or  not.  The  only  reason  why  Judge 
Honore  should  not  have  proceeded  with  the  hearing  of 
the  cause,  would  have  been  either  because,  notwith- 
standing appellant  had  Altered  into  the  agreement  to 
dispose  of  the  cause  or  controversy  in  the  Circuit 
Court,  according  to  the  mode  of  procedure  provided 
for  by  the  act  in  question,  yet  api>ellant  did  not  make 
the  preliminary  formal  appearance  in  court  provided 
for  by  the  statute,  or  because  appellant,  before  ap- 
pearing, rescinded  its  resolution  to  submit  and  refused 


Digitized  by 


Google 


ChIOAGO — ^FlB8T  DiSTRIOiy-OoTOBBB,  1909.       503 
West  Chicago  Park  Commissioners  t.  Riddle,  161  111.  App.  487. 

to  carry  out  its  agreement  in  that  respect  The  ap- 
pellant's difficulty  in  this  connection  lies  in  the  fact 
that  appellant  suhsequently  undertook  to  experiment 
with  the  court  and  to  speculate  upon  the  result  of  a 
hearing.  There  is  here  no  question  but  that  appellant^ 
by  a  formal  agreement^  had  agreed  to  submit  the  cause, 
under  the  act  in  question,  to  the  judge  who  heard  it; 
but  the  question  is  whether  there  is  any  equity  in  the 
contention  that  appellant  should  have  been  permitted 
to  refuse  to  carry  out  its  contract. 

The  objection  of  lack  of  a  preliminary  formal  ap- 
I>earance  and  submission  we  regard  as  waived  by  the 
fact  that  there  was  a  full  and  complete  hearing  of  the 
cause  in  which  appellant  participated.  Appellant  could 
not,  so  far  as  appears  from  this  record,  rightfully  re-: 
sdnd  its  resolution  of  submission  and  refuse  to  carry 
out  its  agreement.  There  may  be  some  question  with 
reference  to  the  effect  of  such  rescission  and  refusal 
upon  the  rightfulness  of  the  judge's  proceeding  with 
the  hearing  of  the  cause,  but  we  think  that  by  partici- 
pating in  the  hearing,  as  appellant  did,  to  the  fullest 
extent,  that  question,  if  any  there  be,  is  foreclosed. 
When  entering  upon  the  hearing,  appellant  knew  that 
one  of  two  things  would  happen,  either  appellant  or 
Mr.  Biddle  would  prevail.  Sitting  as  a  court  of  equity 
in  review  of  a  chancellor's  decree,  we  find  no  equity  in 
the  idea  that  appellant  engaged  in  the  hearing  upon 
the  condition  that,  if  it  prevailed,  Mr.  Biddle  would  be 
concluded  by  the  judgment,  but  should  he  prevail 
equity  would  require  that  the  judgment  in  his  favor 
be  set  aside  or  the  collection  thereof  restrained. 

It  is  alleged  in  the  bill  ^'That  no  one  was  authorized 
to  appear  for  complainant  in  said  pretended  cause  and 
to  submit,  in  its  behalf,  said  alleged  controversy  or 
any  other  controversy  between  said  Eiddle  and  com- 
plainant." When  making  this  general  allegation,  ap- 
pellant was  fully  acquainted  with  all  that  had  occurred 
in  court  in  connection  with  the  hearing,  yet  the  allega- 
tion does  not  specifically  deny  that  the  attorneys  who 
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contested  the  merits  on  appellant's  behalf  were  au- 
thorized so  to  contest.  In  appellant's  reply  brief  it  is, 
so  far  as  the  present  proposition  is  concerned,  asserted 
that  this  allegation  '^  stated  merely  the  legal  effect,  as 
argued  above,  of  proceeding  with  the  hearing  after  the 
court  had  overruled  an  objection  to  jurisdiction,  viz. : 
that  it  amcwnted  to  a  mere  'protest  against  the  claim 
of  Riddle,  in  case  the  court,  over  complainant's  objec- 
tions, took  cognizance  thereof.'  "  Without  this  admis- 
sion in  this  court,  it  would  possibly  have  appeared  that 
Mr.  Bicholson  and  Mr.  Cole,  reputable  members  of  the 
bar  of  this  court  in  good  standing,  had,  without  au- 
thority, appeared  before  Judge  Honore  and  conducted 
a  lengthy  defense  for  appellant.  This  admission,  how- 
ever, relieves  the  situation.  Pleading  the  legal  effect 
of  facts  is  not  good  pleading  and  does  not  tend  to  bring 
about  the  narrowest  possible  issue  of  fact,  which  is 
the  office  of  pleadings.  The  facts  in  regard  to  what 
took  place  at  the  hearing  appear  from  **  Exhibit  5," 
which,  as  well  as  the  bill  itself,  is  a  pleading  of  appel- 
lant. In  **  Exhibit  5"  we  find  that,  represented  by  Mr. 
Bicholson  and  Mr.  Cole,  appellant  had  a  full  and  com- 
plete hearing  upon  the  merits  and,  upon  the  pleadings 
herein  and  upon  this  admission,  the  conclusion  is  in- 
evitable that  Mr.  Bicholson  and  Mr.  Cole  were  author- 
ized to  appear  for  appellant  in  the  hearing  upon  the 
merits.  We  also  findj.  in  **  Exhibit  5,"  that  Judge 
Honore,  in  disposing  of  appellant's  motion  to  dismiss 
the  cause  on  the  ground  of  a  want  of  jurisdiction  in 
the  court,  at  the  commencement  of  the  hearing,  stated, 
**I  will  deny  the  motion  at  this  time  with  leave  to  re- 
new it  when,  on  the  state  of  the  record,  it  becomes 
competent"— to  which  ruling  an  exception  was  taken 
by  appellant.  We  do  not  find  the  motion  renewed.  The 
legal  effect  of  appellant  proceeding  with  the  hearing 
after  the  court  had  overruled  the  objection  to  the 
jurisdiction  was  not  such  as  appellant,  according  to 
the  allegation  in  its  bill,  conceived  it  to  be.  Under  the 
circumstances  of  this  case,  appellant  submitted  to  the 
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jurisdiction  of  the  paxticnlar  judge  and  of  the  court  by 
proceeding  with  the  hearing  upon  the  merits. 

Moody  V.  Nelson,  60  111.  229,  based  upon  Low  v. 
Nolte,  15  HI.  368,  is  not  applicable  upon  the  question 
that,  by  reason  of  the  absence  of  a  formal  appearajice 
and  submission  herein,  has  arisen  here. 

Various  severe  criticisms  of  the  acts  and  doings  of 
the  trial  judge,  who  rendered  the  judgment  at  law,  are 
indulged  in  in  the  bill  of  complaint,  and  charges  of  pre- 
judice and  bias  are  also  made,  all  of  which,  perhaps, 
would  have  been  material,  had  he  sat  as  merely  an 
arbitrator,  but  cannot  be  considered  inasmuch  as  he  sat 
as  a  court. 

Under  a  heading  of:  **As  to  the  stipulation  for  a 
tune  limit  for  the  award,''  it  is  argued  that  because 
the  judgment  was  not  rendered  within  the  time  limited 
by  tiie  agieement  of  the  parties,  therefore  the  judg- 
ment is  void.  In  the  statement  of  facts  appellant's 
counsel  informs  us  that  'Hhe  judgment  or  decree  was 
entered  oyer  two  months  after  the  hearing  was  con- 
cluded." 

The  statute  provides  that  the  judge  shall  proceed 
and  in  a  summary  manner  hear  and  determine  the  mat- 
ters so  submitted  ''and  he  shall  enter  a  judgment  or 
decree  therein,  within  the  time  fixed"  in  the  agreement 
of  the  parties.  Here  the  agreement  of  the  parties  is 
for  the  judge  *'to  hear  the  same  the  controversy  forth- 
with and  to  enter  the  judgment  or  decree  of  the  court 
therein  within  ten  days  after  such  hearing  is  con- 
cluded." 

It  appears  from  the  allegations  of  the  bill  that  both 
parties  presented  briefs  and  arguments  to  Judge 
Honore  and  that  the  last  of  these  was  presented  to  him 
on  November  10,  1905.  On  December  4,  1905,  he  in- 
formed the  parties  of  his  decision  and  thereafter  the 
judgment  order  was  drafted  and  the  judgment  entered 
on  December  6,  1905. 

Our  Supreme  Court  has  held  that,  in  legal  contem- 
plation, the  word  ** hearing,"  when  used  in  connection 
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with  the  trial  of  a  lawsuit,  indudes  not  only  the  listen- 
ing to  the  examination  of  the  witnesses  but  the  entire 
judicial  examination  of  the  issues,  both  of  law  and  of 
fact,  between  the  i)arties.  Glennon  v.  Britton,  155  111. 
232.  Consequently  the  word  embraces  the  listening  to 
the  arguments  of  counsel  on  both  sides  if  oral  argu- 
m^its  are  made  and  the  reading  of  the  arguments  if 
written  or  printed  arguments  are  presented;  and,  also, 
the  consideration  of  these  arguments  in  respect  to  both 
points  of  law  and  of  fact.  A  less  comprehensive  mean- 
ing of  the  term  would  not  give  to  parties  such  "hear- 
ing" as  they  are  entitled  to  under  the  law.  Besides,  it 
may  well  be  argued  that  the  statutory  provision,  as  to 
the  time  within  which  the  judgment  should  be  rendered 
is  merely  directory  and  not  mandatory. 

We  regard  the  spreading  of  the  submission  agree- 
ment of  record  in  connection  with  the  entry  of  the 
judgment  order,  as  was  done  in  this  case,  sufficient,  al- 
though the  better  practice  would  be  to  order  that  it  be 
entered  of  record  previous  to  the  commencement  of  tiie 
hearing. 

Other  contentions  are  made,  which  have  all  been 
carefi^lly  considered;  but  we  do  not  find  any  of  them 
of  sudi  merit  as  would  justify  a  reversal  of  the  de- 
cree of  the  learned  chancellor.  Entertaining  the  views 
expressed  we  could  not  and  do  not,  notwithstanding 
the  extensive  arguments  made  upon  the  merits,  ex- 
press any  opinion  in  that  regard. 

Affirmed. 
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J6kR  E.  HacArthiiT^  Defendant  in  Error,  v.  United  States  Health 
and  Accident  Insnxance  Companji  Plaintiff  in  Enor. 

Oen.  Ho.  14,626. 

ImusiLNCB— 4r7ien  failure  promptly  to  pay  premium  oauaet  policy 
to  lapse.  If  a  contract  of  accident  insurance  ia  for  a  limited  or 
indefinite  period  and  expires  from  time  to  time,  subject  to  rene^^al 
at  the  option  of  both  parties,  by  the  failure  to  pay  an  additional 
premium,  essential  to  the  renewal  of  the  insurance,  causes  a  lapae 
of  the  policy. 

Assumpsit.  Error  to  the  Municipal  Court  of  Chicago;  the  Hon. 
FsBEMAir  K.  Blaxx,  Judge,  presiding.  Heard  in  the  Branch  Appel- 
late Court  at  the  October  term,  1908.  Reversed.  Opinion  filed  No- 
rember  19,  1909. 

Statement  by  tlie  Court.  A  trial  by  jury  having 
been  had  and  a  verdict  for  plaintiff  returned,  a  judg- 
ment was  rendered  against  the  defendant,  plaintiff  in 
error  here,  for  $162,  upon  an  accident  insurance  policy. 
Plaintiff  below,  a  dentist,  to  whom  the  policy  was  is- 
sued, suffered  an  accident  on  March  5,  1907.  A  tooth 
upon  which  he  was  working  broke  and  the  excavator 
he  was  using  ran  underneath  the  nail  of  the  index 
finger  of  his  right  hand.  He  was  disabled  for  some 
time. 

Plaintiff  and  J.  V.  E.  Wyatt,  the  agent  of  the  de- 
fendant company,  were  members  of  the  same  lodges  of 
Odd  Fellows  and  Eagles.  Wyatt  had  solicited  plain- 
tiff to  take  out  the  policy.  Plaintiff  while  being  solicit- 
ed told  Wyatt:  **I  haven't  got  the  money. *'  But 
Wyatt,  to  induce  plaintiff  to  insure,  said:  ** That's  all 
right;  you  can  give  me  this  premium  any  time  you  meet 
me  at  the  Odd  Fellows  or  Eagles  and  it  will  be  all 
right— any  time  that  you  have  it,  and  can  spare  it,  pay 
it.  This  will  continue  your  policy  in  force  until  the 
first  of  August.  That  ought  not  to  be  very  hard  for 
you  to  meet  now.  And  on  the  first  of  August  premium 
and  [then]  two  seventy-five  a  month.''    To  this  plain- 
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tiff  answered:  **I  may  not  be  able  to  hand  this  over 
to  you  the  first  of  the  monthf  Whereupon  Wyatt  re- 
plied :  "  That  *s  all  right ;  any  time,  just  drop  over  and 
pay  it  to  me,  and  I  will  keep  your  policy  in  force/' 
Thereafter  the  parties  entered  into  tiie  contract,  evi- 
denced by  the  policy  dated  June  21,  1906.  The  nego- 
tiation for  the  policy  took  place  at  the  doctor's  office. 
Subsequently  the  policy,  on  the  date  it  bears,  was  de- 
livered at  Wyatt 's  office.  The  contract  provides  that 
upon  certain  stated  considerations  the  company  "Does 
hereby  insure  the  person  described  in  said  schedule, 
subject  to  all  of  the  conditions  herein  contained 
and  endorsed  hereon,  from  12  o'clock  noon,  stand- 
ard time,  of  the  day  this  contract  is  dated,  until 
12  o'clock  noon,  standard  time,  of  the  first  day  of 
August,  1906,  and  for  such  further  periods,  stated  in 
the  renewal  receipts,  as  the  payment  of  the  premium 
specified  in  said  schedule  will  maintain  this  policy  and 
insurance  in  force."  Thereafter  the  policy  specifies 
the  different  indemnities  or  amounts  which  will  be 
paid  by  the  company  iu  the  event  the  insured  sustains 
any  of  certain  different  kinds  of  injuries.  The  policy 
also  contains  a  provision  as  follows:  "An  agent  has 
no  authority  to  change  this  policy  nor  waive  any  of  its 
conditions.  Notice  to  or  from  any  agent  or  knowledge 
acquired  by  him  shall  not  be  held  to  effect  a  change  or 
waiver  of  this  policy  or  any  condition  thereof.  No 
•  •  change  in  this  policy  or  waiver  of  any  of  its 
conditions  shall  be  valid  unless  agreed  to  in  writing  by 
the  president,  vice-president  or  secretary  of  the  com- 
pany and  endorsed  hereon."  Upon  the  back  of  the 
policy  we  find  the  following: 

"This  Policy  is  issued  to  and  accepted  by  the  As- 
sured subject  to  the  following  conditions : 

(1)  If  the  payment  of  any  renewal  premium  shall 
be  made  after  the  expiration  of  this  policy  or  the  last 
renewal  receipt,  neither  the  assured  nor  the  beneficiary 
will  be  entitled  to  recovery  for  any  accidental  injury 
happening  between  the  date  of  such  expiration  and  12 
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o'clock  noon,  standard  time,  of  the  day  following  the 
date  of  such  renewal  payment;  nor  for  any  illness 
originating  before  the  expiration  of  thirty  days  after 
the  date  of  such  renewal  payment.  The  acceptance  of 
any  renewal  premium  shall  be  optional  with  the  com- 
pany.'* 

Upon  the  back  of  the  policy  we  also  find  a  copy  of 
plaintiff's  application  for  the  insurance  and  therein, 
over  plaintiff's  signature,  the  following  agreement: 
**I  understand  and  agree  that  •  *  *  the  company  is 
not  bound  by  any  knowledge  of  or  statements  made  by 
or  to  any  agent  unless  written  hereon.  I  further  agree 
to  accept  the  policy  subject  to  all  its  conditions  and  pay 
the  monthly  premium  of  two  and  seventy-five  hun- 
dredths dollars,  in  advance,  without  notice.'' 

Plaintiff  did  not  pay  the  first  premium,  for  the  is- 
suance of  the  policy,  until  some  time  in  July.  There 
is  no  evidence  of  the  payment  of  any  premium  for  the 
month  of  August  and,  therefore,  so  far  as  the  record 
shows,  MacArthur  carried  no  insurance  for  that 
month. 

The  next  premium  was  paid  August  28,  1906,  when 
a  receipt  was  given,  worded  as  follows : 

**  South  Chicago  III.,  Division,  Augast  28,  1906. 

Eeceived  of  J.  E.  MacArthur  two  and  seventy-five- 
hundredths  dollars,  continuing  in  force  policy  No.  435,- 
927  from  date  hereof  until  the  first  day  of  October, 
1906,  subject  to  all  the  provisions  and  conditions  of 
said  policy. 

J.  V.  E.  Wyatt, 
Form  125.  Local  Collector." 

The  i)eriod  for  which  insurance  was  given  for  this 
$2.75,  paid  August  28,  the  writing  expressly  states  to 
be  **from  the  date  hereof  until  the  first  day  of  October, 
1906." 

Plaintiff  appears  to  have  i>aid  the  next  premium  on 
December  14,  1906,  and  he  then  received  a  receipt 
worded  as  follows : 
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**  United  States  Health  and  Accident  Inbttrance  Co., 
Saginaw,  Mich. 

South  Chicago,  III.,  Division,  Dec  14,  1906. 

Eeceived  of    Dr.    MacArthur    five    and   fifty-hun- 

dredths  dollars,  continuiiig  in  force  policy  No. 

from  date  hereof  until  the  first  day  of  January,  1907, 
suhject  to  all  provisions  and  conditions  of  said  policy. 

J.  V.  E.  Wyatt, 
Local  Collector.*' 

Eespecting  this  November  and  December  payment 
plaintiff  testified  he  had  met  Wyatt  at  a  lodge  meeting, 
in  December,  and  had  then  told  him  that  ^'I  had  been 
going  to  send  him  over  the  premium  for  November  and 
December,  but  I  had  not  yet  done  so,**  and  Wyatt  an- 
swered ** That's  all  right,  doctor,  any  time  you  happen 
to  be  over  in  South  Chicago  buying  your  Christinas 
presents  drop  into  the  office  and  pay  me  your  pre- 
mium,** to  which  plaintiflE  then  replied:  **A11  right;  I 
was  a  little  bit  short  of  money  but  I  will  do  so.**  As 
a  matter  of  fact  this  premium  was  not  paid  until  it  was 
called  for,  by  Mrs.  Wyatt,  at  the  doctor's  office.  The 
writing  expressly  states  that  the  money  paid  this  time 
continued  this  policy  from  the  date  of  the  writing,  De- 
cember 14,  1906,  to  January  1,  1907. 

The  doctor  testified  that  he  paid  no  premium  "for 
the  month  of  January,  1907,  or  during  the  month  of 
January,  1907.**  He  testified  he  did  pay  a  premium 
during  tiie  month  of  February.  Except  as  plaintiff 
testified  he  paid  the  premium  ** during**  that  month 
there  is  no  evidence  as  to  when  it  was  paid,  what  exact 
period  it  was  paid  for,  nor  what  writing,  if  any,  was 
given  when  it  was  paid. 

A  postal  card  from  the  company,  postmarked  Feb 
ruary  23,  1907,  was  sent  to  and  received  by  plaintiff. 
Upon  that  postal  card,  among  other  things,  the  follow- 
ing was  printed:  **Your  March  premium  of  $2«75  on 
policy  No.  435,927  is  due  and  must  be  paid  to  J.  V.  E. 
Wyatt,  9154  Commercial  Ave.,  South  Chicago,  HI.,  on 
or  before  March  1,  1907,  or  your  policy  and  insurance 
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will  be  void.*'  **Tlie  payment,  as  directed^  of  the 
premium  specified  in  this  notioe  will  oontinne  in  foroe 
the  aforesaid  policy  from  date  of  payment  until  the 
first  day  of  April,  1907,  subject  to  all  the  provisions 
and  conditions  of  said  policy."  Below  was  endorsed: 
'*  Received  Payment.  J.  V.  E.  Wyatt,  Local  Collec- 
tor." 

On  March  11,  1907,  after  he  was  injured,  plaintiff 
sent  a  postoffice  money  order  by  mail  to  Wyatt,  in 
payment  of  this  March  premium  and  Wyatt  retniiied 
to  him,  by  mail,  receipted  and  signed,  the  above  postal 
card  which  plaintiff  had  evidently  forwarded  with  his 
money  order.  There  is  no  pretense  of  any  conversa- 
tion or  express  understanding  regarding  the  payment 
of  the  March  premium.  When  MacArthur  paid  the 
premium,  on  March  11,  1907,  the  company  had  no  in- 
formation of  his  having  met  with  an  accident. 

Utt  Beos.,  for  plaintiff  in  error. 

Masok  &  Wtman,  for  defendant  in  error. 

Mb.  PBEsmiKG  Jtjstiob  Chttbaus  delivered  the  opin- 
ion of  the  court. 

The  theory  of  contract  upon  which  plaintiff,  MacAr- 
thur, seeks  to  recover  in  this  case  appears  to  be  that 
the  company  was  insuring  him  against  accident  con- 
tinuously, from  the  time  the  policy  was  issued,  for  an 
indefinite  period  and  that  premiums  were  payable 
monthly,  in  advance,  but  that  prompt  payment  of 
premiums  had  been  waived.  If  such  contract  has  been 
shown  it  mnst  have  arisen  by  estoppel  for  no  such  con- 
tract is  expressed  by  or  can  be  implied  from  the  writ- 
ings between  the  contracting  parties. 

Plaintiff's  attorneys  contend  that  in  view  of  the 
facts  of  the  case  and  of  the  terms  of  the  policy  "there 
was  either  a  waiver  by  the  company  of  the  terms  of  its 
policy  requiring  prompt  payment  of  premiums,  or, 
there  was  not  such  waiver  and  the  policy  was  in  force 
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March  5,  1907,  according  to  the  terms  thereof/'  and 
that  proposition,  having  been  presented,  is  argued  as  if 
the  question  of  waiver  or  no  waiver  were  the  question 
which  determined  whether  or  not  the  original  poli<7 
was  in  force  at  the  time  MacArthur  sustained  his  in- 
jury. The  proposition  appears  to  us  to  overlook  the 
real  question  in  the  case,  that  is,  the  real  nature  of 
the  contractual  relation  between  the  parties. 

It  is  doubtless  true  that  courts  do  not  regard  for- 
feitures with  favor  and  will  not  enforce  forfeitures  on 
acoount  of  failure  to  make  payments  upon  contracts 
promptly  unless  the  evidence  is  dear  that  such  was  the 
intention  of  the  parties.  But  is  there  auy  question  of  a 
failure  to  promptly  make  payment  upon  an  existing 
contract  involved  heret 

It  is  also  true  that  if  the  practice  and  course  of  con- 
duct of  the  payee  in  a  contract  has  been  such  toward 
the  payor  as  to  induce  a  belief  that  so  much  of  the  con- 
tract as  provides  for  a  forfeiture  in  a  certain  event 
will  not  be  insisted  upon,  or  if  the  payee  has  given  any 
express  assurance  that  such  forfeiture  will  not  be  in- 
sisted upon,  the  payee  will  not  be  allowed  to  set  up 
such  forfeiture  as  against  one  in  whom  such  practice, 
course  of  conduct  or  assurance  has  induced  such  belief. 
But  is  there  any  question  of  a  forfeiture  involved 
heret 

The  principle  that  enables  courts  to  act  and  upon 
which  courts  do  tot,  when  they  prevent  and  refuse  to 
enforce  a  forfeiture  where  a  payee  has  induced  in  the 
mind  of  the  payor  the  belief,  upon  which  the  payor  has 
acted,  that  there  would  be  no  forfeiture  for  failure  to 
make  payments  promptly,  is  the  doctrine  of  estoppel 
in  pais.  This  case  now  before  us,  however,  is  not  an 
instance  of  a  policy  providing  for  the  payment  of  pre- 
miums from  time  to  time  or  a  premium  in  instalments. 

The  contract  we  have  before  us  in  the  case  at  bar  does 
not  contain  any  provision  for  forfeiture,  because  of 
lack  of  promptness  in  payment,  which  the  defendant 
company  can  have  become  estopped  from  availing  it- 
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self  of  by  acts,  conduct  or  assurance.  Plaintiff,  in 
reality,  is  seeldng  to  raise  or  create,  by  estoppel,  in 
contradiction  of  the  writings  between  the  i>arties,  a 
contract  between  the  parties  covering  the  period  from 
March  1, 1907,  to  March  12, 1907,  so  as  to  cover  Mardi 
5,  1907,  the  day  he  was  injured  This  case,  in  our 
judgment,  involves  no  question  of  an  estoppel  of  a  for- 
feiture of  an  existing  contract 

The  i)olicy  involved,  itself,  does  not  purport  to  in- 
sure MacArthur  against  accidents  beyond  August  1, 
1906,  The  original  contract,  by  its  own  terms,  expired 
absolutely  on  August  1,  1906.  True,  that  original  con- 
tract provided  for  renewals  from  time  to  time  for  such 
further  periods  or  lengths  of  time,  as  payments  of  pre- 
miums, which  the  insured  might  make,  would  maintain 
the  policy  and  insurance  in  force.  But  all  renewals 
were  optional  with  MacArthur  and,  also,  as  expressly 
stated,  with  the  company.  It  is  most  elementary  that 
there  can  be  no  contract  without  a  meeting  of  the 
minds  of  parties.  When  the  original  contract  expired, 
and,  thereafter,  at  each  expiration  of  a  renewal,  it  be- 
came necessary  for  the  minds  of  the  parties  to  meet ; 
otherwise  there  was  here  no  renewal  and,  according  to 
the  expired  contract,  no  insurance.  Each  renewal  was 
in  fact  and  in  legal  contemplation  a  new  contract,  not 
very  formally  made,  it  is  true;  but  formality  was  un- 
necessary. At  each  renewal  a  receipt  was  given  for 
the  new  premium.  These  receipts  were  something 
more  than  mere  receipts,  for  they  expressed  and  evi- 
denced the  terms  of  the  new  contract  in  so  far  as  not 
evidenced  by  the  original  expired  contract.  Each  re- 
newal involved  as  a  new  provision,  to  be  agreed  upon, 
the  length  of  time  for  the  continuance  of  the  new  con- 
tract. The  case  of  Kearney  v.  Aetna  Life  Ins.  Co.,  109 
Dl.  App.  609,  is  a  case  where  an  accident  policy  con- 
tained a  provision  that  '^  There  shall  be  no  insurance 
under  this  policy  unless  the  premium  is  actually  paid 
prior  to  any  accident  by  reason  of  which  claim  is 
made."    In  that  case  plaintiff  attempted  to  prove  a 
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custom  on  the  part  of  the  company  to  receive  payments 
on  renewals  at  any  time  within  three  months  of  the 
expiration  and,  further,  that  the  company  held  out  to 
those  dealing  with  it  that  the  policies  were  in  force 
in  the  interval  before  payment.  Speaking  of  the 
proposition  which  arose  in  that  case  the  court  said  (p. 
613) :  **The  question  here  is  not  as  to  the  right  to  for- 
feit a  -policy  in  existence,  but  is  as  to  the  right  to  renew 
a  policy  which  has  lapsed/'  With  reference  to  the 
original  contract  expiring  with  August  1,  1906,  and  to 
the  expiration  of  each  renewal  at  the  date  specified  in 
the  renewals,  respectively,  there  is  no  less  clearness  in 
the  writings  in  the  case  at  bar  than  there  was  with 
reference  to  the  contract  involved  in  the  Kearney  case. 
In  Roberts  v.  Aetna  Life  Ins.  Co.,  212  111.  382,  a 
policy  was  involved  which  was  issued  to  cover  an  ag- 
gregate term  of  one  year.  The  year  was  divided,  how- 
ever, into  four  periods  of  unequal  length.  The  policy 
was  dated  March  14,  1899,  and  after  a  provision  that 
the  insured  was  insured,  for  the  premium  first  paid, 
for  a  period  of  two  months,  contained  the  following 
language:  **afed  in  consideration  of  the  further  cash 
payment  on  or  before  the  expiration  of  two  calendiar 
months  from  date  hereof,  of  a  certain  note  for  six  25-100 
dollars,  the  insurance  hereunder  shall  be  in  force  for 
four  calendar  months  from  date  of  this  policy;  and  in 
consideration  of  the  further  cash  payment,  on  or  be- 
fore the  expiration  of  three  calendar  months  from 
date  hereof,  of  a  certain  note  for  six  25-100  dollars,  the 
the  insurance  hereunder  shall  be  in  force  for  seven 
calendar  months  from  date  of  this  policy'*  and  similar 
verbiage  with  reference  to  the  last  period  of  five 
months.  Roberts,  the  insured,  failed  to  pay  the  notes 
for  the  second  and  following  periods.  He  was  injured 
July  10,  1899,  and  died  on  the  26th  of  that  month.  In 
that  case  it  was  held  that  the  contract  of  insurance  ex- 
pired with  each  period  and  that  the  payment  of  the 
note  for  the  second  period  was  a  prerequisite  **to  the 
existence  of  any  insurance  for  the  second  period.  *'  The 
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case  stood,  the  court  said  (p.  393) :  **on  a  footing  dif- 
ferent from  one  in  which  failure  to  pay  the  premium 
merely  gives  the  insurer  the  option  to  forfeit  the  policy 
and  terminate  the  insurance.  Here  the  insurance 
would  not  come  into  existence  unless  the  payment  was 
made,  and  to  bring  it  into  existence  required  some  act 
on  the  part  of  the  insured  equivalent  to  the  satisfac- 
tion of  the  note  or  an  extension  of  the  time  of  pay- 
ment.'* This  case  in  the  Supreme  Court  affirmed 
Roberts  v.  Aetna  Life  Ins.  Co.,  101  HI.  App.  313, 
where  the  court  said  the  contract  provided  for  separate 
insurance  covering  separate  periods  of  time  and  that 
there  was  no  contract  of  insurance  for  the  period  fol- 
lowing any  date  when  a  premium  was  due  unless  the 
premium  then  due  were  paid.  The  language  of  the 
origiaal  contract  and  of  the  several  renewals  that  ap- 
pear in.  the  case  at  bar  express  expiration  and  total 
termination  of  the  several  contracts  at  the  specified 
points  of  time  much  more  clearly  than  the  contract  in 
the  Roberts  case.  In  Hartford  Fire  Ins.  Co.  v.  Walsh, 
54  111.  164, 167,  it  is  held  that  *'a  renewal  of  a  policy  is, 
in  effect,  a  new  contract  of  assurance,  and,  unless 
otherwise  expressed,  on  the  same  terms  and  conditions 
as  were  contained  in  the  original  policy.''  To  the 
same  effect  as  the  Roberts  and  the  Kearney  cases  we 
find  Brady  v.  Northwestern  Ins.  Co.,  11  Mich.  425, 
where  the  subject  is  well  considered. 

By  such  plan  of  insurance  as  that  here  involved  the 
insured  pays  for  his  insurance  from  time  to  time  in  ad- 
vance. He  makes  no  promise  to  pay  premiums  to  be- 
come due  in  the  future.  Certainly,  under  such  plan, 
there  is  in  no  correct  sense  any  **  terms  of  its  [the 
company's]  policy  requiring  prompt  payment  of  pre- 
miums" of  which  it  must  be  assumed  that  there  either 
has  been  or  has  not  been  a  waiver  as  has  been  assumed 
by  attorneys  for  plaintiff  in  their  proposition  above 
stated. 

To  evidence,  or  as  tending  to  show,  a  waiver  of  any 
provision  in  the  contract  between  the  parties,  the  plain- 
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tiff  cannot  avail  himself  of  what  was  said  by  Wyatt, 
prior  to  the  delivery  of  the  original  policy  here  in- 
volved, for,  as  said  by  the  Supreme  Court  in  Con- 
tinental Ins.  Co.  V.  Buckman,  127  111.  364,  373,  **A 
waiver  is  the  voluntary  yielding  up  by  a  party  of  some 
existing  right,  but  until  the  contract  is  consummated, 
the  company  has  no  rights  which  are  susceptible  of 
waiver,  nor  can  any  condition  be  properly  said  to  be 
modified  or  stricken  from  a  policy  until  there  is  a 
policy,  that  is,  until  after  the  terms  of  the  contract 
have  been  agreed  upon  and  the  policy  issued.'*  Fur- 
thermore, whatever  was  said  in  the  negotiations  pre- 
vious to  the  contract  cannot  be  considered  for  the  pur- 
pose of  varying  or  changing  the  express  terms  of  the 
contract.  What  Wyatt,  the  agent,  is  shown  to  have 
said  when  soliciting  the  policy  must,  undet  the  law,  be 
excluded  and  disregarded,  in  so  far  as  it  is  at  variance 
with  the  written  contract  or  tends  to  show  a  waiver  of 
any  of  the  terms  or  provisions  of  the  contract.  The 
learned  trial  judge  erred  in  not  so  excluding  it. 

Each  renewal  being  a  new  and  independent  contract 
of  insurance  and  plaintiff,  when,  on  March  5,  1907,  he 
was  injured  not  having  renewed  his  contract  for  insur- 
ance so  as  to  cover  that  date,  was  then  without  any 
insurance.  Twice  before  had  plaintiff,  according  to 
the  record  herein,  allowed  periods  of  time  to  intervene 
when  he  did  not  carry  accident  insurance  under  the 
original  contract  herein  because  he  failed  to  renew  his 
contract,  namely,  during  August  and  during  January, 
Even  if  this  were  an  instance  where  the  doctrine  of 
estoppel  could  be  applied  against  defendant  company 
the  plaintiff  totally  failed,  either  upon  the  evidence  in 
his  behalf  or  upon  all  the  evidence,  to  make  out  a  case 
whereupon  there  could  be  a  recovery  against  defend- 
ant. The  trial  court  erred  in  refusing  to  direct  a  ver- 
dict for  the  defendant. 

The  judgment  must  be  reversed  and  the  cause  wiQ 
not  be  remanded. 

Reversed. 
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Bobert  Brown,  Defendant  in  Error,  ▼•  Hystic  Workers  of  the 
World,  Plaintiff  in  Error. 

Gen.  No.  14,588. 

1.  iJXBXjRAnca—when  defense  arising  as  result  of  violation  of  law 
not  established.  If  the  defense  Is  predicated  upon  a  provision  In 
the  certificate  to  the  eftect  that  If  the  death  of  the  member  "shall 
occur  In  consequence  of  any  violation  or  attempted  violation  of  the 
laws  of  any  state,  territory,  province  or  country/'  the  same  must 
be  established  by  a  preponderance  of  the  evidence,  and  each  and 
every  element  which  constituted  the  crime  charged  must  likewise 
be  established  by  a  preponderance  of  the  evidence. 

2.  iNsnuANCH^— t<?71en  declarations  of  insured  competent,  A  mem- 
ber holdlnig  a  benefit  certificate  continues  a  party  to  the  contract 
until  death  ensues,  and  a  material  statement  by  such  a  member 
as  to  acts  which  tend  to  show  the  cause  of  resulting  death  are  com- 
petent as  admissions  against  Interest 

Assumpsit,  Error  to  the  Municipal  Court  of  Chicago;  the  Hon. 
Stspium  a.  Fosteb,  Judge,  presiding.  Heard  in  the  Branch  Appel- 
fate  Court  at  the  October  term,  1908.  Afilrmed.  Opinion  filed  No- 
•vember  19,  1909. 

Statement    by    the    Court.  Robert  Brown  brought 

suit,  in  the  Municipal  Court  of  Chicago,  against  the 
Mystic  Workers  of  the  World,  a  mutual  benefit  associa- 
tion, and  obtained  a  verdict  by  a  jury  and  a  judgment 
for  $700.  Plaintiff  in  error  prosecutes  this  writ  to 
reverse  that  judgment. 

The  suit  was  brought  to  recover  a  certain  benefit^  or 
insurance,  payable  by  the  association  upon  the  death 
of  plaintiff's  wife,  Emma  Brown,  who  was  a  member 
of  the  association.  By  a  certificate  of  membership  is- 
sued which,  together  with  an  application  for  member- 
ship and  the  laws  and  regulations  of  the  association, 
constituted  the  contract  involved,  the  association 
promised  to  pay  a  certain  amount  to  plaintiff  upon  the 
death  of  his  wife.  On  January  1,  1907,  Mrs.  Brown 
was  taJken  sick  and  on  January  18, 1907,  she  died  from 
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septicemia  and  pyemia,  the  result  of  an  infection  in 
oonnection  with  an  abortion. 

The  benefit  certificate  contains  a  provision  that  if  the 
death  of  the  member  '^  shall  occar  in  consequence  of 
any  violation  or  attempted  violation  of  the  laws  of  any 
State,  territory,  province  or  country, '^  in  which  sudi 
member  may  be,  then  ^^this  certificate  shall  be  null  and 
void  and  of  no  effect,  and  all  moneys  which  have  been 
paid  and  all  rights  and  benefits  which  may  have  ac- 
crued, on  account  of  this  certificate,  shall  be  absolutely 
forfeited,**  The  by-laws  of  the  association  provide 
that  no  mortuary  benefit  shall  be  paid  to  the  beneficiary 
of  a  member  whose  death  was  caused  by  **  immoral 
conduct,  or  as  a  result  of  his  own  wilful  act  or  the 
violation  or  attempted  violation  of  any  of  the  laws  of 
the  country  in  which  he  may  be.*' 

BsRTRAKD  LiCHTENBEBOEB,  for  plaintiff  in  error. 

Johnson  Lowenthal  and  Josiah  Bxjbnham,  for  de- 
fendant in  error. 

Mb.  PKBsmiNo  Justice  Chytbaus  delivered  the  opin- 
ion of  the  court 

The  position  of  plaintiff  in  error  is  that  Mrs.  Brown 
produced  a  crhninal  abortion  upon  herself  by  means  of 
pills  taken  with  that  intent  and  purpose.  As  we  under- 
stand the  law,  the  burden  of  proof  rested  upon  plain- 
tiff in  error  to  establish,  by  a  preponderance  of  the 
evidence,  each  and  every  element  constituting  the 
crime  of  criminal  abortion.  The  word  abortion,  alone, 
does  not  imply  or  convey  the  idea  of  criminality.  Cent. 
Die.  The  jury  found  the  issues  against  plaintiff  in 
error  and  it  is,  of  course,  impossible  to  tell  what  par- 
ticular element  or  elements  constituting  the  crime  the 
jury  found  plaintiff  in  error  failed  to  establish  by  a 
preponderance  of  the  evidence.  Practically,  the  only 
evidence  in  the  record  tending  to  show  her  intent  to 
produce  a  criminal  abortion  is  the  testimony  of  a  phy- 
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sician  who  attended  her  during  her  last  ilhiess.  He 
testified  that  she  told  him  she  had  taken  pills  to  pro- 
duce the  ahortion.  Mrs.  W.  H.  Coffey  testified,  in  this 
connection,  that  Mrs.  Brown  told  her  "she  had  been  to 
see  a  physician  and  he  told  her  she  was  not  pregnant 
and  that  he  gave  her  some  pills.**  At  another  time, 
this  witness  says,  Mrs.  Brown  told  her  a  physician  had 
informed  her  she  was  pregnant,  just  one  month.  There 
is  no  claim  or  pretense  of  the  use  of  any  instrument. 

XJlx)n  the  evidence  herein  it  must  be  taken  as  trne 
that  Mrs.  Brown  made  the  statement,  unsworn,  that 
she  had  taken  pills  to  produce  the  abortion.  Assum- 
ing,  then,  for  present  purposes,  that  she  did  take  pills 
and  had  the  purpose  in  view  to  produce  an  abortion, 
nevertheless  it  does  not  necessarily  follow  that  the 
abortion  which  occurred  was  a  criminal  abortion  nor 
that  the  abortion  was  produced  by  the  pills  she  stated 
that  she  had  taken.  If  it  be  contended  that  the  crime 
of  criminal  abortion  is  clearly  dedudble  or  inferable 
from  this  evidence  referred  to,  the  fact  that  she  wished 
an  abortion  and  the  other  facts  and  circumstances  ap- 
pearing in  the  evidence,  the  reply  is  that  the  jury,  in 
such  case  as  this,  must  be  regarded  as  fully  as  capable 
of  deducing  or  inferring  correct  conclusions  from  facts 
and  circumstances  proven  as  are  the  members  of  this 
court.  It  is  clear  that  although  we  assume  the  pills  to 
have  been  taken  by  Mrs.  Brown,  as  she  stated,  such 
taking  has  not  been  so  closely  connected  up,  by  evi- 
dence, with  either  a  criminal  abortion  or  with  the  death 
as  to  justify  us  in  nullifying  the  verdict  of  the  jury 
and  the  judgment  of  the  trial  judge.  Both  the  jury 
and  the  trial  judge  exercised  judgment  upon  those 
questions  of  ultimate  fact  and,  upon  one  or  both,  ar- 
rived at  a  conclusion  contrary  to  the  contention  of 
plaintiff  in  error.  We  must  bear  in  mind  that,  except 
as  may  be  assumed  from  Mrs.  Brown's  statement,  it  is 
not  shown  what  the  pills  she  spoke  of  in  fact  were.  The 
evidence,  for  instance,  does  not  clearly  show  that  be- 
tween the  taking  of  the  pills  and  the  abortion  there 
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was  the  relation  of  cause  and  effect.  While  Mrs. 
Brown  said  to  the  doctor  that  she  took  pills  to  produce 
an  abortion,  that  statement  may  not^  for  instance,  have 
satisfied  the  jnry  and  the  trial  judge  that  she  took 
pills  with  a  criminal  intent.  Here  such  intent  was  a 
necessary  element  In  order  to  prevail  it  was  neces- 
sary for  plaintiff  in  error  to  prove  such  intent  by  a 
preponderance  of  the  evidence. 

Again,  the  cause  of  death  being  septicemia  may, 
owing  to  carelessness  or  otherwise,  have  been  occas- 
ioned by  infection  during  her  treatment  by  her  phy- 
sician^  perhaps  in  the  tamponing.  Septicemia  arises 
by  infection  from  the  outside. 

If  the  death  were  so  caused,  then,  although  she  had 
taken  {hUs  and  although  in  doing  so,  she  may  have  had 
the  criminal  intent,  such  infection  would  be  the  direct, 
intervening  producing  cause  of  her  death,  and  her 
death  would  then  not  be  the  consequence  or  result  of 
her  violations  of  the  laws  of  the  State  or  of  her  own  im- 
moral conduct  or  violation  of  law.  The  quoted  pro- 
visions of  the  certificate  and  by-laws  would,  in  such 
event,  afford  plaintiff  no  defense  in  this  action. 

In  the  argument  on  behalf  of  defendant  in  error  it 
is  insisted  that  the  physician's  testimony  as  to  what 
Mrs.  Brown  had  told  him  was  incompetent  and  should 
be  disregarded.  The  argum^it  is  that,  unless  Mrs. 
Brown's  statement  was  part  of  the  res  gestae  of  the 
fact  in  controversy  between  the  parties  to  this  cause, 
it  was  incompetent  in  the  trial  and  inadmissible.  We 
do  not  agree  with  the  contention  that  unless  her  state- 
ment was  part  of  the  res  gestae  it  was  incompetent  and 
inadmissible.  There  is  great  difference  between  the 
contract  of  insurance  by  straight  life  insurance  poli- 
cies and  the  contract  of  insurance  in  a  mutual  benefit 
organization,  in  respect  to  the  relation  between  the  in- 
sured and  the  beneficiary.  By  a  contract  of  insurance 
such  as  that  here  involved  the  beneficiary  is  mudi 
more  closely  identified  with  the  insured  Uuin  is  the 
beneficiary  in  the  ordinary  straight    life    insurance 
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policy.  For  instance,  the  contract  here  depends  for  its 
existence  entirely  upon  the  continned!  membership  of 
the  insured  in  the  association  and  this  involves  mnch 
more  than  the  mere  payment  of  insurance  assessments. 
In  snch  instances  as  that  now  before  ns  the  insured 
continues  a  party  to  the  contract  involved  until  the 
very  moment  when  the  cause  of  action  accrues  to  the 
beneficiary.  During  the  continuance  of  the  contract 
the  insured  can  at  any  time,  by  terminating  his  mem- 
bership and  in  other  ways,  totally  destroy  the  right 
or  title  of  the  beneficiary.  The  benefit  certificate  alone 
is  not  the  entire  contract.  Usually  the  by-laws  of  the 
association  provide  for  sick  benefits  to  the  member, 
i.  e.,  the  insured,  himself. 

Regarding  the  competency  and  admissibility  of 
declarations  by  the  deceased  insured,  in  a  suit  by  the 
beneficiary.  Prof.  Wigmore,  in  Wigmore  on  Evidence, 
sec.  1081,  speaking  generally,  says  the  situation  in  re- 
spect to  these  admits  of  much  refinement  of  reasoning 
dei>endent  upon  the  theory  of  the  contract  of  insur- 
ance. We  hold  in  the  case  at  bar  that  Mrs.  Brown's 
statement  was  an  admission  made  by  a  party  in  in- 
terest at  the  time  of  the  making  of  the  admission  and, 
as  the  admission  was  not  one  of  a  conclusion  or  deduc- 
tion drawn  from  other  facts,  nor  a  question  of  law  or  a 
mixed  question  of  law  and  fact,  but  an  admission  of  a 
primary  fact — ^an  act  of  the  admitter  herself — the  evi- 
dence of  the  statement  was  competent  and  admissible. 
The  principle  of  this  holding  is  sustained  by  Hansen 
V.  Supreme  Lodge,  etc,  140  111.  301,  and  Van  Frank  v. 
U.  S.  Masonic  Ben.  Assn.,  158  111.  560.  The  weight  of 
the  admission  toward  establishing  the  fact  sought  to 
be  proven  was  a  question  for  the  jury. 

No  other  question  than  those  hereby  disposed  of  is 
raised  upon  this  record. 

The  judgment  of  the  Municipal  Court  is  affirmed. 

Afjfirmed. 

Magk,  J.  While  I  concur  in  the  judgment,  it  is 
unnecessary  and  I  am    not   prepared    to    determine 
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whether  such  a  statement  of  the  insured  as  was  here 
offered  in  evidence  is  admissible,  under  the  rulings  in 
the  Hansen  and  the  Van  Frank  cases,  against  a  bene* 
ficiary  even  under  a  fraternal  insurance  certificate  and 
even  though  the  beneficiary's  rights  are  contingent  in 
the  sense  that  the  insured  has  the  absolute  right  to 
change  the  beneficiary.  See  5  Wigmore  Evidence,  sec 
1081,  n.  6,  and  A.  M.  Kales  "Declarations  of  the  in- 
sured against  the  beneficiary, '^  6  Columbia  Law  Kev. 
509. 


T.  Charles  Barber^  Defendant  in  Error,  ▼.  Katthias  Koch,  Plain- 
tiff in  Error. 

Oen.  No.  14,592. 

Appeals  and  ebbobs — when  final  judgment  rendered  on  review.  If 
the  cause  has  been  tried  by  a  court  without  a  Jury,  and  the  Ap- 
pellate C!ourt  finds  the  Judgment  rendered  against  the  evidence,  a 
final  Judgment  may  be  rendered  by  it  and  the  cause  not  remanded. 

A99ump9it.  Error  to  the  Municipal  Court  of  Chicago;  the  Hon. 
MoKenzie  Cleland,  Judge,  presiding.  Heard  in  the  Branch  Appeh 
late  Court  at  the  October  term,  1908.  Reversed  and  Judgment  here. 
Opinion  filed  November  19,  1909. 

Samitel  J.  Howe,  for  plaintiff  in  error. 
Adams  &  Fboshlioh^  for  defendant  in  error. 

Mb.  PBEsmiNo  Jxtstice  Chytraus  delivered  the  opin- 
ion of  the  court 

Barber,  defendant  in  error  and  plaintiff  below,  upon 
a  trial  before  the  court  without  a  jury  obtained  a  judg- 
ment for  $562.50  against  Matthias  Koch.  Koch  prose- 
cutes this  writ  of  error  to  reverse  that  judgment.    Bar- 
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ber  is  a  real  estate  agent  and  his  claim  was  for  a  com- 
mission upon  the  sale  of  Koch's  property,  140  and 
142— 35th  street,  in  Chicago,  to  one  Maurice  Olshan 
for  $22,500.  It  is  nncontroverted  in  the  evidence  that 
another  real  estate  agent,  Arthur  Weinreb,  brought 
the  buyer  and  seller  together  and  actually  made  the 
sale.  But  Barber  makes  his  claim  because  Koch,  at 
some  point  of  time  previous  to  the  sale,  had  listed  the 
property  with  him,  Barber,  as  being  for  sale  and  be- 
cause Weinreb  had  been  in  Barber's  office,  previous  to 
bringing  about  the  sale,  and  there  obtained  his  infor- 
mation of  the  property  being  for  sale.  Weinreb  de- 
nied obtaining  information  of  the  property  being  for 
sale  through  Barber's  office  and  stated  tiiat  he  ob- 
tained the  property  for  sale  direct  from  Koch,  It  is  to- 
tally immaterial,  so  far  as  the  disposition  of  this  suit 
is  concerned,  how  Weinreb,  as  a  real  estate  agent,  ob- 
tained his  first  information  of  the  property  being  for 
sale.  He,  as  the  evidence  shows,  alone,  worked  up, 
negotiated  and  produced  the  sale.  Barber  did  abso- 
lutely nothing  to  bring  about  the  sale.  Had'  it  not 
been  for  Weinreb 's  labor  and  efforts  no  sale  would 
have  resulted.  So  fax  as  this  particular  sale  is  con- 
cerned nothing  in  the  record  indicates  that  Koch  dealt 
with  Barber.  He  dealt  with  Weinreb  only.  We  find 
no  promise  upon  this  record,  express  or  implied,  by 
Koch  to  pay  a  commission  to  Barber  for  this  sale.  The 
transactions  between  Koch  and  Weinreb  raised  an  im- 
plied assumpsit  in  fact  that  Koch  pay  Weinreb  for 
services  rendered  in  making  the  sale.  The  judgment 
will  be  reversed  and  judgment  will  be  rendered  here 
for  plaintiff  in  error. 

Reversed  and  judgment  here  for  plaintiff  in  error. 
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Xae  IL  Seifh,  Defendant  in  Error,  ▼.  Leak  Oetzoff*  et  al..  Ham- 
tiffs  in  Error. 

Oen.  No.  14,613. 

Affbalb  and  MBBOttB-^iohen  final  judgment  rendered  on  revieu>.  U 
the  cause  has  been  tried  by  a  court  without  a  ivaj,  and  the  Ap- 
pellate Court  flnda  the  Judgment  rendered  against  the  evidence,  a 
final  Judgment  may  be  rendered  by  it  and  the  cause  not  remanded. 

A««iMit|wa.  Brror  to  the  Municipal  Court  of  Chicago;  the  Hon. 
William  W.  Maxwell,  Judge,  presiding.  Heard  in  the  Branch  Ap- 
pellate Court  at  the  October  term,  1908.  Reyersed.  Opinion  filed 
November  19,  1909. 

Ela^  Gboveb,  Mabch  &  Eckekt,  for  plaintijOh  in 
error. 

Thomab  McBnebkt,  for  defendant  in  error;  John 
Mahon,  of  eonnsel. 

Mb.  PBEsn)iNa  Justice  Chytbaus  delivered  the  opin- 
ion of  the  court. 

Mae  M.  Beith,  defendant  in  error,  sned  Getzoff  Sis- 
ters,  plaintiffs  in  error,  and  recovered  a  judgment  for 
$226.06,  in  a  trial  by  the  court  without  a  jury.  Miss 
Keith's  claim  is  that  she  was  employed  as  millinery 
trimmer  and  designer  by  the  Getzoff  Sisters,  for  a 
period  of  sixteen  weeks,  at  $45  per  week.  The  amount 
of  wages,  weekly,  is  not  disputed.  The  Getzoff  Sisters 
claim  Miss  Keith  was  not  employed  for  any  definite 
length  of  tune.  She  commenced  her  work  on  Septem- 
ber 16, 1907,  and  was  discharged  on  December  2,  1907. 
The  judgment  rendered  is  for  the  unexpired  portion 
of  a  sixteen  weeks'  period.  The  only  question  in- 
volved is  one  of  fact.  Miss  Keith  testified  and  was 
supported  in  her  version  of  her  claim  by  testimony  of 
her  mother  and  brother.  To  the  contrary,  however, 
we  find  not  only  direct  testimony  but  Miss  Keith's  own 
conduct,  which  strongly  indicates  that  there  was  no 
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sixteen  weeks'  contraxjt.  Monday,  the  first  day  of  her 
employment,  she  worked ;  but,  without  saying  anything 
to  her  employers,  she  remained  away  from  her  work 
on  Tuesday,  the  day  following,  and  until  Wednesday 
noon.  She  was  then  met,  away  from  the  store,  by  Mrs. 
Buehman,  one  of  her  employers,  and  explained  her  ab- 
sence by  saying  she  had  remained  away  because  some 
one  had  informed  her  plaintiffs  in  error  were  only 
going  to  keep  her  the  opening  week  and  then  discharge 
her.  This  staying  away,  for  such  reason,  was  a  prac- 
tical termination  of  the  previous  employment,  what- 
ever its  term  was.  Mrs.  Buehman  then  told  Miss  Reith 
they  would  keep  her  as  long  as  they  had  work  for  her. 
This  was  then  a  re-employment,  and  for  an  indefinite 
period.  Furthermore,  Miss  Reith  was  away  from  her 
work  some  length  of  time  nearly  every  week  she  work- 
ed; some  weeks  two  days,  and  one  week  three  days. 
During  her  employment  of  eleven  weeks  she  drew  no 
regular  salary  of  $45  per  week.  In  the  beginning  of 
November  she  quit  her  employment  but  was  induced 
to  go  back  to  work.  Miss  Reith  appears  to  have  taken 
the  view,  so  far  as  the  terms  of  her  employment  were 
concerned,  that  she  was  at  liberty  to  do  as  she  pleased. 
She  admitted  that  during  the  last  three  or  four  weeks 
she  was  with  the  Getzoff  Sisters  she,  by  an  arrange- 
ment with  her  mother,  stayed  at  home  a  day,  or  two 
days,  or  three  days,  each  week.  Nothing  in  tiie  record 
indicates  she  arranged  with  her  employers  so  to  re- 
main at  home. 

Considering  the  facts  and  circumstances  all  togeth- 
er we  find  no  warrant  for  the  rendition  of  the  judg- 
ment that  was  rendered.  At  the  time  she  was  dis- 
charged she  had  no  contract  of  employment  for  a  defi- 
nite term.    The  judgment  must  be  reversed. 

Reversed. 
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Katteo  ZnstoTich,  Defendant  in  Error,  ▼.  CharleB  E.  Xoirisoa* 
Tnutee  of  the  Estate  of  Ezekiel  Honison,  Plaintiff  in  Error. 

Gen.  No.  15,798. 

Municipal  Court— ^hen  hill  of  exceptions  not  stricken.  Held, 
that  while  the  certificate  to  the  bill  of  exceptions  in  question  was 
subject  to  criticism,  it  was,  however,  sufficient,  and,  therefore,  the 
motion  to  strike  should  be  denied. 

Assumpsit,  Error  to  the  Municipal  Court  of  Chicago;  the  Hon. 
John  W.  Houston,  Judge,  presiding.  Heard  in  the  Branch  Appellate 
Court  at  the  October  term,  1909.  Motion  denied.  Opinion  filed 
November  23,  1909. 

BuELL.  &  Abbey,  for  plaintiff  in  error. 
Arthur  C.  Bachrach,  for  defendant  in  error. 

Me.  Presiding  Justice  Chytraus  delivered  the  opin- 
ion of  the  court. 

Defendant  in  error  presents  his  motion  that  the 
writing  called  a  bill  of  exceptions,  part  of  the  tran- 
script of  the  record  filed  in  this  case,  be  stricken  from 
the  record.  This  is  a  fourth  class  case.  The  ground 
upon  which  the  motion  is  based  is  that  the  certification 
by  the  trial  judge  is  not  within  either  of  the  two  classes 
of  certifications  provided  for  by  part  six,  section  23  of 
the  Municipal  Court  Act  Reliance  is  placed  upon 
Seehausen,  Wehr  &  Co.  v.  Interstate  Steel  and  Iron 
Co.,  150  m.  App.  179.  A  careful  reading  of  the  statute 
above  referred  to  would  probably  have  resulted  in  a 
better  form  of  certificate.  We,  however,  are  of  the  opin- 
ion that  as  it  is  shown  by  the  certification  of  the  trial 
judge,  at  the  commencement  of  the  bill  of  exceptions, 
that  ''on  the  trial  of  this  cause  the  following  pro- 
ceedings were  had,"  and  later  therein  that  the  state- 
ment in  question  here  contains  all  the  evidence,  there- 
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fore  this  case  does  not  come  within  the  rule  laid  down 
in  the  Seehausen  ease.  The  motion  to  strike  will  there- 
fore be  denied 

Motion  denied. 


Lanson  D.  Hiller  et  aL,  Plaintiffs  in  Error,  ▼.  Birdie  Doran  et  a!.. 
Defendants  in  Error. 

Oen.  No.  14,215. 

1.  CoBFOBATioNS — 8tatu8  Of  stocJc  certificates  as  to  negotiability. 
Stock  certificates  are  not  negotiable  instruments.  Bona  fide  pur- 
chasers or  pledgees  for  value  are,  however,  in  some  instances  pro- 
tected through  the  application  of  the  principles  of  estoppel. 

2.  C!oBPORATioNS — whcn  not  protected  against  delivery  of  certifi- 
cates. If  a  corporation  is  a  party  to  a  bill  by  which  the  true  owner 
of  stock  stolen  and  pledged  seeks  to  recover  the  same  and  to  pre- 
vent the  pledgee  from  being  recognized  by  the  corporation  as  the 
owner  of  the  certificates  in  question,  and  such  corporation  is  an 
active  party  in  the  litigation  by  answering  the  bill  and  demanding 
proof,  it  is  not  protected  against  delivery  of  such  certificates  to  the 
pledgee  by  a  decree  rendered  in  favor  of  the  pledgee  which  is  sub- 
sequently reversed,  nor  is  it  protected  by  a  Judgment  in  favor  of 
the  pledgee  rendered  in  a  replevin  suit  to  which  the  true  owner 
of  the  certificates  was  not  a  party.  A  corporation,  in  such  a  sit- 
uation, in  order  to  protect  itself,  should  await  the  final  termina- 
tion of  the  litigation  or  else  should,  by  petition  in  the  court  in 
which  it  is  pending,  place  itself  in  the  positon  of  a  stakeholder  and 
acquire  the  same  measure  of  relief  which  is  accorded  upon  bill  of 
interpleader. 

3.  PtEDGES~-M?7ien  may  te  recovered  hy  true  ovmer.  If  corpor- 
ate stock  has  been  stolen  and  pledged  for  value,  the  true  owner 
may  recover  the  same  of  the  pledgee,  even  though  such  pledgee 
received  the  stock  without  notice  of  the  rights  of  the  true  owner. 

4.  PucADmG — when  answer  overrules  plea  in  chancery.  If  an  an- 
swer filed  to  a  bill  in  chancery  was  not  in  support  of  a  plea  like- 
wise filed  to  such  bill,  but  was  Independent  of  such  plea,  the  an- 
swer being  to  the  entire  bill  operates  to  overrule  the  plea. 

5.  Abatement — when  plea  of  former  suit  pending  inappropriate. 
The  plea  of  prior  suit  pending  at  law  is  not  the  proper  method  of 
directing  the  attention  of  a  court  of  chancery  to  the  pendency 
thereof. 
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6.  CnAvcEBT— jurisdiction  to  protect  stockholder  whose  certiA- 
cates  have  been  stolen.  The  claim  of  an  owner  of  stocks  to  recover 
his  stolen  certificates  which  are  an  indicia  of  title  and  worthless  as 
against  him  in  a  stranger's  hands,  though  capable  of  causing  him 
considerable  litigation*  as  well  as  his  claim  against  the  corporation 
to  continue  to  be  recognized  by  it  as  a  stockholder  and  for  an  ac- 
counting of  dividends  wrongfully  paid  to  another,  has  always  been 
held  to  be  one  of  equitable  Jurisdiction. 

7.  Decbees — duty  of  compliance.  It  is  the  duty  of  a  party 
against  whom  a  decree  in  chancery  has  been  rendered,  to  be  ready 
at  all  times  to  obey  such  decree.  If  such  party  place  himself  in  a 
position  where  he  can  no  longer  specifically  obey,  he  must  then  put 
the  party  in  whose  favor  the  decree  has  been  rendered  in  the  same 
position  as  near  as  may  be  as  if  he  had  obeyed. 

8.  Decbees — when  appropriate  in  action  to  recover  stock  oerti^ 
cates.  Held,  that  the  decree  in  this  case  properly  directed  that  the 
defendants  return  to  complainant  the  certificates  of  stock  in  ques- 
tion or  to  pay  the  value  of  such  stock  on  the  day  when  the  decree 
was  entered. 

Bill  for  injunction.  Error  to  the  Circuit  Court  of  Cook  county; 
the  Hon.  Lockwood  Honobe,  Judge,  presiding.  Heard  in  the  Branch 
Appellate  Court  at  the  October  term,  1908.  Aflirmed  in  part,  re- 
versed in  part  and  remanded  with  directions.  Opinion  filed  No- 
vember 19,  1909.    Rehearing  denied  D3cember  3,  1909. 

Statement    by    the    Conrt.  Birdie    Doran    bought 

stock  in  the  United  States  Steel  Corporation,  endorsed 
the  certificates  in  blank  because  her  husband  told  her 
that  this  would  avoid  a  confusion  in  her  affairs  if  she 
died  without  a  will,  and  kept  them  in  a  safe  deposit  box 
to  which  she  and  her  husband  had  access.  Without 
her  knowledge,  the  husband  took  them  from  the  box 
and  pledged  them  to  plaintiffs  in  error,  who,  for  the 
purposes  of  this  case,  may  be  assumed  to  be  bona  fide 
pledgees,  although  Mrs.  Doran  has  alleged  that  they 
took  them  on  gambling  transactions.  As  soon  as  she 
learned  of  the  misappropriation,  she  demanded  them 
back  and  notified  the  United  States  Steel  Corporation 
and  the  Hudson  Trust  Company,  its  transfer  agent, 
co-defendants  in  error,  not  to  recognize  plaintiffs. 

Thereupon  plaintiffs  sent  the  certificates  to  the  Hud- 
son Trust  Company  for  transfer  and  brought  their 
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bill  of  complaint  to  enjoin  Mrs.  Doran  from  asserting 
her  claim  of  ownership  and  to  require  the  corporations 
to  transfer  the  stocks  on  their  books. 

The  corporations  answered  demanding  strict  proof. 

Mrs.  Doran  having  answered,  filed  her  cross-bill 
against  the  plaintiffs  and  the  corporations,  demanding 
the  retnm  of  the  certificate  from  whichever  of  them 
might  then  have  the  possession  thereof,  that  the  plain- 
tiffs be  enjoined  from  making  any  claim  thereto  and 
that  the  United  States  Steel  Corporation  pay  over  any 
accrued  dividends.  Nto  answer  by  either  corporation 
appears  in  the  record,  but  in  the  decree  on  bill  and 
cross-bill  it  is  recited  that  the  cause  came  on  to  be 
heard  inter  alia  on  the  answers  of  the  United  States 
Steel  Corporation  and  the  Hudson  Trust  Company  to 
said  cross-bill. 

The  decree  entered  August  20,  1904,  found  the  title 
in  plaintiffs  and  dismissed  the  cross-bill. 

On  writ  of  error,  this  court  found  that  Mrs.  Doran 
had  never  lost  title  to  the  certificates,  reversed  the 
decree  and  remanded  the  cause.  The  facts  will  be 
found  more  fully  stated  in  Dpran  v.  Miller,  124  111. 
App.  551. 

On  the  subsequent  hearing,  after  amended  and  sup- 
plemental pleadings  had  been  filed  and  additional  evi- 
dence heard,  the  court  found  that  Birdie  Doran  had 
never  lost  title  to  the  certificates  and  had  been  wrong- 
fully deprived  of  the  possession  of  them  by  the  refusal 
of  the  plaintiffs  and  co-defendants  to  deliver  them 
on  demand  made  in  November,  1903;  that  in  Novem- 
ber and  December,  1904  (being  subsequent  to  the  en- 
try of  the  original  decree  and  before  the  writ  of  error 
had  been  sued  out)  the  corporations  at  plaintiffs'  re- 
quest had  cancelled  the  old  certificates  and  issued 
successively  new  certificates  that  reached  the  hands  of 
bona  fide  purchasers;  that  as  between  plaintiffs  and 
Doran,  plaintiffs  thereby  became  obligated  to  return 
the  equivalent  of  said   certificates   and  that  Birdie 
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Doran  was  entitled  to  the  value  of  dividends  declared 
in  Febniaiy,  1904,  and  at  subsequent  quarters,  none 
of  which  had  been  paid  to  her  but  which  had  been  paid 
to  the  persons  who,  at  the  times  when  said  dividends 
were  declared,  were  registered  on  the  corporation 
books  as  share  owners;  that  the  cross-bill  as  to  some 
certificates  not  mentioned  in  the  original  bill  was  not 
germane  and  moreover,  as  against  the  co-defendant 
corporations,  the  entire  cross-bill  was  without  equity* 
Thereupon  the  court  dismissed  the  original  bill  and 
dismissed  without  prejudice  so  much  of  the  cross-bill 
as  was  found  not  germane,  decreed  as  against  the  in- 
dividual cross-defendants,  now  plaintiffs  in  error,  that 
they  give  cross-plaintiffs  certificates  for  an  equivalent 
number  of  shares  and  on  default  pay  over  an  amount 
found  to  be  the  market  value  at  the  date  of  the  decree 
and  dismissed  the  cross-bill  as  against  the  two  corpora- 
tions, cross-defendants,  for  want  of  equity. 

Complainants  appealed  and  question  the  correctness 
of  the  finding  against  them  on  the  matter  of  title,  the 
rule  adopted  by  the  trial  court  as  the  measure  of  dam- 
ages, and  right  to  any  relief  under  a  cross-bill  after  the 
original  bill  is  dismissed. 

Cross-complainant  Doran  has  assigned  cross-errors 
on  'the  dismissal  of  so  much  of  the  cross-bill  as  was 
found  not  germane  and  on  the  findings  and  dismissal 
of  the  cross-bill  as  against  the  corporations. 

Glenn  E.  Plumb,  for  plaintiffs  in  error. 

T.  F.  Labamib^  Wolfp  &  Eothschild,  Knapp  & 
Campbell  and  Willdlm  Beye,  for  defendants  in  error. 

Mb.  Justice  Mack  delivered  the  opinion  of  the  court. 

We  find  nothing  in  the  additional  evidence  to  change 
the  conclusions  reached  by  this  court  on  the  former 
hearing,  and  we  are  therefore  bound  by  the  former 
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decision  of  this  court.    In  any  event,  we  concur  in  the 
conclusions  there  stated. 

Whether  or  not  corporate  stock  certificates  should 
be  made  more  negotiable  than  they  now  are,  so  as  to 
protect  a  bona  fide  purchaser  taking  them  under  the 
circumstances  of  this  case,  is  a  question  that  the  Legis- 
lature will  have  to  consider  when  the  Stock  Certificate 
Act  drafted  by  the  Commissioners  on  Uniform  State 
Legislation  is  presented  to  them.  That  act  provides 
for  this  protection  to  a  bona  fide  purchaser  or  pledgee. 
But  though  some  measure  of  negotiability  has  been 
worked  out  without  legislation,  through  the  application 
of  principles  of  estoppel,  no  case  cited  or  that  we  have 
been  able  to  find  would  protect  these  complainants. 

In  the  case  nearest  to  this  in  its  facts,  Bangor  Elec. 
L.  &  P.  Co.  V.  Robinson,  52  Fed.  B.  520,  it  appeared 
that  Robinson  had  certain  business  relations  with  one 
Williams,  a  broker,  and  that  they  had  in  common  a* 
safety  deposit  box,  to  which  each  had  access;  that 
Robinson  placed  the  certificate  therein,  endoresd  in 
blank,  and  that,  without  his  authority  or  knowledge, 
Williams  abstracted  it  therefrom,  and  transferred  it 
to  Mrs.  Lee,  as  collateral  security  for  a  loan. 

The  court  said:  ** Certificates  of  stock  indorsed  in 
blank  are  so  far  of  a  negotiable  character  that  they 
ordinarily  pass  from  hand  to  hand,  that  they  are  not 
subject  to  lis  pendens  and  that,  as  stated  by  Daniel,  in 
order  to  effectuate  the  ends  of  justice  and  the  intention 
of  the  parties,  the  courts  ordinarily  decree  a  better 
title  to  the  transferee  than  actually  existed  in  the 
transferrer.  Nevertheless,  we  do  not  find  that  any  court 
of  authority  has  ever  gone  so  far  as  to  hold  that  the 
holder  of  them  may  lose  the  title  to  such  as  may  be 
stolen  from  him,  as  he  may  of  negotiable  promissory 
notes,  bills,  scrip,  or  bonds,  payable  to  bearer  or  in- 
dorsed in  blank, 

(<  •  •  *  rjijj^  contest  at  bar  relates  to  the  mere 
n^ligence  of  the  original  holder,  and  how  far  this  may 
prevent  him  fyom  reclaiming  his  property.    At  first 
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it  occurred  to  the  court  that,  inasmuch  as  Eobinson 
had  seen  fit  to  leave  this  certificate  in  such  condition 
as  to  indicate  that  somebody  vrss  authorized  to  ac- 
quire it  and  fill  in  the  indorsement,  he  was  barred; 
but  the  court  is  unable  to  find  any  authorities  sus- 
taining this  suggestion,  and  is  compelled  to  treat  this 
certificate,  indorsed  in  blank  and  stolen,  as  it  would  any 
other  stolen  property,  aside  from  strictly  negotiable 
securities. '* 

In  The  Farmers*  Bank  et  al.  v.  The  Diebold  Safe 
&  Lock  Co.  et  al.,  66  Ohio  St.  367,  at  378  the  court  said: 

''The  case  at  bar  may  be  summed  up  in  a  paragraph. 
The  secretary  of  the  corporation  was  a  holder  of  its 
stock  represented  by  a  valid  certificate.  He  pledged 
the  stock  to  the  Company  as  security  for  a  debt  owing 
to  it,  and  assigned  the  certificate  in  blank  and  delivered 
it  so  assigned  to  the  Company.  It  was  then  placed 
by  the  president  in  his  drawer  in  the  Company's  safe. 
Later  the  secretary,  by  private  agreement  with  the 
president,  sold  the  certificate  to  him  outright.  With- 
out fault  of  the  Company,  or  of  the  president^  the 
certificate  had  become  mislaid.  Some  time  after,  the 
secretary  found  and  fraudulently  abetracted  the  cer- 
tificate from  the  drawer  and  pledged  it  for  a  private 
debt  to  an  innocent  taker  who  accepted  the  security 
without  inquiry.  This  pledgee  took  no  title.''  See, 
too,  Knox  V.  Eden  Musee  Co.,  148  N.  Y.  441,  at  457 
et  seq. 

2  Cook  on  Corporations,  6th  ed.,  sec.  437,  says : 

"It  is  extremely  doubtful  whether  a  purchaser  of 
a  certificate  of  stock  which  was  indorsed  in  blauk,  and 
which  has  been  lost  by  the  owner  and  found  by  another 
who  sells  it,  or  which  has  been  stolen  by  the  latter, 
would  be  protected  in  his  purchase,  even  though  he 
buys  in  good  faith.  In  a  case  of  negotiable  paper,  such 
a  purchaser  would,  of  course,  be  proteced.  But  proba- 
bly the  purchaser  of  the  certificate  of  stock  would  not 
be.  No  case  holds  that  he  would  be  protected,  while 
many  hold  that  he  would  not    If  the  real  owner  was 
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guilty  of  gross  negligence,  perhaps  the  purchaser  from 
the  thief  or  finder  of  the  certificate  indorsed  in  blank 
would  be  protected.  In  one  case  this  question  of  neg- 
ligence was  submitted  to  the  jury.'' 

The  plaintiffs  in  error,  although  assigning  for  Mror 
the  sustaining  of  a  demurrer  to  the  plea  of  prior  snit 
pending,  have  not  urged  this  point  in  their  brief. 

The  so-called  demurrer  to  a  plea  was  doubtless  re- 
garded by  the  court  as  equivalent  to  a  motion  to  set 
the  plea  down  for  argument.  The  overruling  of  the 
plea  may  be  sustained  on  several  grounds :  First,  the 
answer  was  not  an  answer  in  support  of  the  plea  but 
independent  of  the  plea,  and  being  to  the  entire  cross- 
bill it,  of  itself,  overmled  the  plea;  second,  the  plea 
of  the  prior  suit  pending  at  law  seems  not  to  be  the 
proper  method  of  directing  the  attention  of  the  court 
to  the  pendency  of  another  suit  at  law. 

In  Way  v.  Bragaw,  16  N.  J.  Eq.  213,  at  217,  the  court 
says:  "A  plea  of  another  suit  pending  for  the  same 
cause  in  bar  of  a  suit  in  equity,  can  only  be  of  a  suit 
pending  in  the  same  or  in  some  other  court  of  equity. 

**  Where  a  suit  is  pending  for  the  same  cause  in  a 
court  at  law,  all  that  the  defendant  cau  ask  is  an  order 
putting  the  complainant  to  his  election,  whether  he  will 
proceed  at  law  or  in  equity.**     (Citing  authorities.) 

Plaintiffs  in  error  contend  that  the  original  bill 
having  been  dismissed  for  want  of  equity,  the  cross- 
bill which,  it  is  alleged,  sought  relief  on  a  purely  legal 
daim,  should  also  have  been  dismissed.  But  firstly 
the  cross-defendants  answered  the  cross-bill  and  sec- 
ondly the  daim  of  an  owner  of  stocks  to  recover  his 
stolen  certificates  which  are  an  indicia  of  title  and 
worthless  as  against  him  in  a  stranger's  hands,  though 
capable  of  causing  him  considerable  litigation,  as  well 
as  his  claim  against  the  corporation  to  continue  to  be 
recognized  by  it  as  its  stockholder  and  for  an  account- 
ing of  dividends  wrongfully  paid  to  another,  has  al- 
ways been  held  to  be  one  of  equitable  jurisdiction. 
The  owner  may  sue  in  tort  as  for  a  conversion  but  he 
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is  not  compelled  to  do  so,  and  thereby  give  up  his 
position  as  stockholder.  Treadwell  v.  Clark,  190  N. 
Y.  50,  at  57;  Penna.  Co.  v.  Franklin  Fire  Ins.  Co.,  181 
Penns.  St.  40. 

As  between  Miller  and  Bostedo  and  Mrs.  Doran,  the 
only  remaining  question  is  as  to  the  measure  of  dam- 
ages. 

Whatever  the  true  rule  of  damages  may  be  in  an 
action  of  trover  for  converting  stock,  the  cross-bill 
under  which  the  relief  was  decreed  in  this  case  was  for 
the  recovery  of  the  possession  of  specific  certificates 
in  the  possession  or  control  of  the  cross-defendants 
at  the  time  the  cross-bill  was  brought  and  the  original 
— ^but  subsequently  reversed — decree  was  entered. 

If  the  contentions  of  the  cross-bill  were  correct,  the 
cross-defendants  had  property  belonging  to  the  cross- 
complainant,  which  it  was  their  duty,  in  equity,  spe- 
cifically to  return.  That  they  subsequently  incapaci- 
tated themselves  from  obeying  the  decree  finally  en- 
tered, is  no  excuse.  It  was  their  duty  to  be  ready  at 
all  times  to  obey  the  decree  which  a  court  of  equity 
would  enter  if  it  found  the  facts  against  them.  If  they 
cannot  now  obey  specifically,  then  they  must  put 'the 
cross-complainant  in  the  same  position,  as  near  as  may 
be,  as  if  they  had  obeyed.  The  decree  properly  direct- 
ed that  they  return  to  her  so  many  shares  of  stock, 
or  pay  the  value  of  the  shares  of  stock  on  the  day  that 
the  decree  was  entered. 

In  Fowle  v.  Ward,  113  Mass.  548,  the  court  says: 
**In  the  common  law  action  of  trover,  the  rule  of  dam- 
ages is  undoubtedly  the  value  of  the  chattel  in  con- 
troversy at  the  time  of  conversion.  So  also,  in  an  ac- 
tion for  non-fulfillment  of  a  contract  to  deliver  stock, 
the  measure  of  damages  would  ordinarily  be  the  value 
at  the  time  when  it  should  have  been  delivered. 
*  *  *  But,  in  the  case  before  us,  the  plaintiff  seeks 
and  is  entitled  to  have  the  specific  equitable  remedy 
of  being  replaced  in  his  original  possession.  His  claim 
is  not  damages  for  the  breach  of  a  contract  or  for  the 
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wrongful  conversion  of  property,  but  to  compel  the 
reconveyance  of  shares  which  ought  to  be  in  the  de- 
fendant's hands  at  this  momenf 

The  original  bill  sought  to  establish  complainants* 
claim  to  certain  specific  certificates  representing  stock 
still  standing  in  Mrs.  Doran's  name.  The  cross-bill 
sought  to  hold  the  original  complainants  liable  not 
only  for  these  but  also  for  other  certificates  which  had 
theretofore  been  surrendered  and  cancelled  and  for 
which  new  certificates  were  outstanding  in  the  hands 
of  bona  fide  purchasers,  but  disclaimed  any  attempt  to 
hold  the  corjwrations  liable  for  the  latter  class  of  cer- 
tificates. Cross-complainants,  while  assigning  error 
on  the  finding  of  the  trial  court  that  this  claim  is  not 
germane  to  the  original  bill,  fail  to  raise  the  question 
in  their  brief  and  have  therefore  waived  it.  We  are, 
in  any  event,  inclined  to  concur  in  the  view  adopted  by 
the  trial  court  that  the  claim  is  not  germane. 

So  far,  therefore,  as  the  controversy  is  between 
Miller  and  Bostedo  as  plaintiffs  in  error,  and  Birdie 
Doran  as  defendant  in  error,  the  decree  will  be  af- 
firmed. 

As  between  Birdie  Doran  on  the  one  hand  and  the 
Steel  Corporation  and  Trust  Company  on  the  other 
hand,  the  contention  is  that  as  they  were  parties  to  the 
original  proceedings  both  in  the  trial  and  appellate 
courts,  the  reversal  of  the  original  decree  rendered 
it  an  absolute  nullity  as  to  them  as  well  as  to  the  origi- 
nal complainants.    Ure  v.  Ure,  223  111.  454. 

The  companies  on  the  other  hand  contend  that  they 
were  in  the  position  of  stakeholders ;  that  they  had  no 
interest  in  the  original  decree  and  were  not  in  a  posi- 
tion enabling  them  to  appeal  therefrom;  or,  if  per- 
chance they  had  the  right  to  appeal,  at  least  they  could 
not  have  assigned  as  error  that  the  decree  confirmed 
complainants'  title  and  denied  Doran 's  title  to  the 
shares,  and  that  as  they  were  directed  by  the  original 
decree  to  recognize  Miller  and  Bostedo,  they  would 
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have  been  in  c<mtempt  of  court  had  they  refused  to 
do  80. 

After  the  original  decree  and  before  the  writ  of 
error  had  been  sued  out,  the  counsel  for  the  compar 
nies,  acting  cautiously  in  their  interest,  endeavored  to 
secure  a  bond  from  Miller  and  Bostedo  before  recogniz- 
ing their  title.  Failing  in  this,  he  adopted  the  sugges- 
tion of  oomplainants'  counsel,  under  which^  through 
a  re{devin  suit  against  the  companies  and  their  agent 
who  had  physical  possession  of  the  certificates,  to 
which  Birdie  Doran  was  not  made  a  party  and  of  which 
she  was  not  notified  so  as  to  enable  her  to  protect  her 
claim  by  defending  the  right  of  the  corporations,  as 
against  the  plaintiffs,  to  retain  the  certificates,  one  of 
the  comi^inants,  Bostedo,  obtained  the  physical  pos- 
session of  the  certificates.  Thereupon  the  oompanies 
transferred  the  stock  on  their  books  upon  the  demand 
of  the  complainants. 

Birdie  Doran  contends  that  this  replevin  suit  was  a 
fictitious  proceeding  and  a  subterfuge;  that  the  stock 
was  transferred  on  the  books  of  the  company,  not  be- 
cause of  the  original  decree  in  the  case  ordering  this 
to  be  done,  but  voluntarily,  pursuant  to  arrangement 
between  the  companies  and  the  original  complainant. 

We  cannot  see  any  wrong  in  the  action  of  the  coun- 
sel for  the  Steel  and  Trust  companies.  He  desired  pro- 
tection for  his  clients  against  every  possibility  of  in- 
jury. If,  under  the  original  decree,  the  Steel  Company 
would  be  justified  in  at  once  recognizing  Miller  and 
Bostedo 's  title  or  even  if  they  would  be  protected  had 
they  recognized  it  only  as  an  alternative  to  accepting 
punishment  for  contempt  of  court,  the  fact  that  they 
recognized  it  only  after  the  replevin  proceedings  would 
not  put  the  companies  in  any  worse  position. 

We  do  not  see  any  inconsistency  in  the  plea  to  the 
replevin  suit  in  which  the  original  decree  was  set  up 
coupled  with  the  allegation  that  Doran  had  notified 
them  of  her  intention  to  sue  out  a  writ  of  «ror  and 
would  hold  them  liable  for  damages  and  claiming  there- 
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fore  the  right  to  retain  possession  until  a  final  decision 
should  be  reached,  and  their  present  position  that  after 
this  plea  was  adjudged  bad  and  the  possession  was 
awarded  the  plaintiff  in  replevin,  they  were  then  com- 
pelled to  obey  the  original  decree. 

Nor  is  a  corporation  in  any  true  sense  of  the  word 
a  trustee  for  each  registered  shareholder,  so  as  to 
impose  some  fiduciary  obligation  upon  it  to  protect 
him  as  against  the  holder  of  the  certificate.  A  share- 
holder is  the  owner  of  a  chose  in  action  of  a  peculiar 
nature;  the  corporation  is  the  obligor  in  that  chose 
in  action.  It  owes  him  a  duty  similar  to  that  which  any 
creditor  owes  a  debtor  upon  a  non-negotiable  chose  in 
action.  It  cannot  escape  i)ayment  of  the  debt,  it  can- 
not  deny  his  right  as  shareholder  unless  with  his  con- 
srat  or  in  some  way  that  would  create  an  estoppel 
against  him,  his  right  has  become  barred  or  by  a  no- 
vation has  become  vested  in  another.  The  claim  made 
by  the  corporations  is  that  by  the  former  adjudication 
as  between  complainants  and  defendants  the  former 
were  held  to  have  become  the  shareholders.  If  the  cor- 
porations had  not  been  parties  to  the  record,  if  the  con- 
test as  to  the  property  had  been  solely  between  the 
two  claimants,  no  trust  obligation  toward  Doran  would 
have  forbidden  the  corporations,  after  such  an  adjudi- 
cation, to  recognize  Miller  and  Bostedo's  rights. 

Nor  can  we  assent  to  the  proposition  that  because 
the  corporations  are  foreign  so  much  of  the  original 
decree  as  directed  them  to  transfer  the  stock  is  a  nul- 
lity and  therefore  affords  them  no  protection.  This 
point  is  raised  for  the  first  time  in  the  reply  brief  of 
counsel  for  Birdie  Doran,  and  as  has  been  frequently 
held  by  the  Supreme  Court,  it  should  not  now  be  con- 
sidered.   Harrow  v.  Grogan,  219  111.  288,  at  294. 

Waiving  this,  however,  it  is  our  opinion:  First,  that 
when  no  objection  is  made  by  the  foreign  corporation 
to  the  jurisdiction  of  the  court  to  decree  the  transfer 
of  stock,  none  of  the  other  parties  can  raise  it;  sec- 
ond, that  in  a  bill  such  as  this  to  determine  the  owner- 
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ship  as  between  two  claimants  of  stock  and  to  ooini)el 
the  corporation  to  recognize  the  victor,  no  question  of 
the  internal  management  of  the  corporate  affairs  is  in- 
volved, in  the  absence  of  some  contention  on  the  i)art 
of  the  corporation  as  against  either  or  both  of  the 
claimants;  and  third,  if  the  original  decree  had  been 
a  nullity  as  against  the  corporations,  then,  a  fortiori 
they  would  be  entitled  to  recognize  the  victor  under  it, 
irrespective  of  whether  it  was  subsequently  reversed 
or  affirmed  on  writ  of  error. 

But  the  question  still  remains  whether  the  reversal 
of  the  original  decree  nullifies  it  not  only  as  to  Miller 
and  Bostedo  but  also  as  to  the  corporations  so  as  to 
deprive  them  of  any  protection  that  they  would  enjoy 
had  they  been  strangers  and  not  parties  to  the  record. 
In  other  words:  Is  a  stake  holder  under  the  drcom- 
stances  of  this  case,  though  technically  a  party  to  the 
record,  in  the  same  position  as  a  stranger,  and  were 
these  corporations  really  in  the  position  of  stake  hold- 
ers in  this  casef 

To  obtain  the  protection  accorded  a  stake  holder,  one 
must  act  as  such,  act  promptly  and  take  no  other  po- 
sition. In  this  case,  the  corporations  could  have  filed 
a  bill  of  interpleader,  turned  the  certificates  over  to 
the  court  or  to  its  receiver  and  compelled  the  claimants 
to  litigate  their  rights.  Dickinson  v.  Griggsville 
Nat  a  Bank,  209  HI.  350;  2  Cfook  on  Corporations,  6th 
ed.,  sees.  387,  407. 

After  one  claimant  had  commenced  suit  against  the 
other  and  the  stake  holder,  a  bill  of  interpleader  would 
probably  be  improper;  but,  by  motion  or  petition  in 
the  suit,  the  same  results  could  have  been  obtained. 
The  court  should  and  doubtless  would  then  have  per- 
mitted a  surrender  of  the  documents  or  the  issuance 
of  new  ones  to  its  receiver  and  a  dismissal  of  the  cor- 
porations from  the  case.  McLennan  on  Interpleader, 
p.  12,  and  cases  cited.  No  such  step  was  taken.  In- 
stead, the  corporations  answered  the  bill  which  sought 
as  against  Doran  an  adjudication  of  title  and  as  against 
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them  the  transfer  on  the  books,  by  neither  admitting 
nor  denying  the  allegations  but  demanding  strict  proof. 

Then  the  cross-bill  was  filed.  What,  if  any,  answer 
was  made  thereto  by  the  corporations  does  not  appear 
from  the  record,  except  the  bare  recital  in  the  original 
decree,  that  the  cause  was  heard  on  cross-bill  and  an- 
swer by  all  defendants.  We  cannot  assume  that  this 
answer  was  any  different  from  the  answer  to  the  orig- 
inal bill.  By  the  cross-bill  the  stockholder  of  record 
demanded  back  her  property,  her  certificates,  from  the 
holders  of  them,  the  corporations,  together  with  divi- 
dends declared  thereon.  That  the  corporations  had  re- 
ceived them  merely  for  transfer,  made  them  no  less 
the  actual  holders.  When  they  refused  to  deliver  them 
up  to  the  true  owner,  they  were  subject  to  an  action  at 
law  or  a  bill  in  equity.  Inasmuch,  however,  as  the 
other  claimants  were  defendants  to  the  cross-bill,  the 
corporations  could  still  have  answered  and,  by  petition 
or  motion,  have  secured  the  benefits  of  a  complainant 
in  a  bill  of  interpleader.  But  again  they  failed  to  act. 
They  therefore  remained  in  the  case  as  defendants  de- 
manding, according  to  the  pleadings,  strict  proof  as 
against  themselves. 

Moreover  the  plea  of  the  corporations  in  the  replevin 
suit  recites  that  in  this  chancery  suit  they  **  claimed 
the  right  of  possession  of  said  certificates  of  shares 
until  it  was  determined  which  of  said  parties  was 
justly  entitled  to  the  same.'*  Such  a  claim  to  the  right 
of  possession  is  inconsistent  with  the  position  of  an  in- 
terpleader who  wants  to  give  up  the  property  to  the 
court  and  get  out  of  the  litigation. 

While  therefore  the  corporations  might  have  been  . 
out  of  the  litigation  before  the  final  decree  and  might 
have  been  entitled  to  the  same  protection  that  is  grant- 
ed to  a  stranger  who  takes  under  a  decree  not  ap- 
pealed from  or  not  stayed  by  writ  of  supersedeas,  had 
they  acted  in  the  manner  prescribed  by  law,  we  are 
constrained  to  hold  that  as  active  parties  to  the  record 
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they  are  subject  to  the  general  rule  that  a  reversal  nul- 
lifies the  former  decree.    Ure  v.  Ure,  223  HI.  454. 

It  follows  that  the  court  erred  in  dismissing  the  en- 
tire crosS'bill  as  to  them  and  in  not  decreeing  that  the 
corporations,  as  well  as  Miller  and  Bostedp,  deliver  an 
equivalent  amount  of  stock  or  pay  the  value  thereof  to 
said  Boran. 

The  decree  will  be  affirmed  in  part  and  reversed  in 
part  and  the  cause  remanded  to  the  Circuit  Court  with 
directions  to  that  court  to  modify  the  decree  in  accord- 
ance with  the  views  herein  expressed. 

Affirmed  in  part,  reversed  in  part  and  renumded 
with  directions. 


The  Widdser-KcClnre  Company,  Plaintiff  in  Error,  v.  Berming- 
ham  and  Seaman  Company,  Defendant  in  Error. 

Oen.  No.  14,590. 

1.  Tbial — effect  of  discTiarge  of  jury.  When  a  Jury  has  re- 
turned its  verdict,  it  may  again  retire  to  reconaider  It,  but  this 
cannot  be  done  after  the  separation  and  discharge  of  the  Jury  from 
consideration  of  the  case. 

2.  TaiAL — tohen  improper  re-submUsion  to  fury  will  not  rever$e. 
However  erroneous  the  action  of  the  court  may  be  in  permitting  the 
Jury  to  reconsider  and  correct  a  verdict  rendered  after  they  have 
separated,  the  court  will  not  reverse  unless  there  are  some  merits 
to  the  case. 

AtaumpHt.  Ehror  to  Municipal  Court  of  Chicago;  the  Hon. 
Chables  N.  GkK>DN0w,  Judge,  presiding.  Heard  in  the  Branch  Ap- 
pellate Court  at  the  October  term,  1908.  Affirmed.  Opinion  filed 
November  19,  1909. 

Adams  &  Fboehuch,  for  plaintiff  in  error. 

Henry  C.  Adams,  for  defendant  in  error. 
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Mb.  Justicb  Mack  delivered  the  opinion  of  the  court. 

Plaintiff  sued  for  $317.24,  a  balance  due  for  goods 
sold  and  delivered.  Defendant  sought  to  recoup  for 
breach  of  warranty.  The  jury  returned  a  verdict  for 
$43.77.  They  were  sent  to  the  assignment  room.  In 
the  hall,  plaintiff's  attorney  questioned  them  in  the 
presence  of  a  representative  of  defendant's  attorney, 
whereupon  about  half  of  the  jury  returned  to  the  court 
room.  The  judge  was  told  that  the  verdict  was  erron- 
eous, that  it  was  for  the  amount  to  be  deducted  from 
plaintiff's  claim  instead  of  for  the  balance  due  after 
such  deduction.  Thereupon  the  court  instructed  them 
to  return  the  next  day  and  on  the  opening  of  court, 
after  they  had  unanimously  stated  on  being  then  polled 
that  the  original  verdict  had  not  been  and  was  not 
their  verdict,  over  objection  the  court  permitted  them 
to  retire  and  bring  in  another  verdict.  The  second 
verdict  was  for  the  net  balance,  $273.47,  after  deduct- 
ing the  amount  of  the  first  verdict,  $43.77,  from  plain- 
tiff's claim  of  $317.24.  We  disapprove  of  the  proced- 
ure here  adopted.  When  the  jury  had  returned  its  ver- 
dict, it  could  have  been  polled,  and  could  again  have  re- 
tired to  reconsider  it ;  but  this  could  not  be  done  after 
the  separation  and  discharge  from  the  consideration  of 
the  case.  Bigg  v.  Cook,  4  Oilman,  336,  at  346,  352. 
But  however  erroneous  the  action  of  the  court  was 
in  permitting  the  jury  to  reconsider  and  correct  the 
verdict  rendered,  after  they  had  separated,  the  court 
will  not  reverse  unless  there  are  some  merits  to  the 
defense.  The  defendant  concedes  that  this  is  the  cor- 
rect rule. 

On  a  suit  for  goods  sold  and  delivered,  recoupment 
of  damages  for  breach  of  warranty  may  be  allowed 
without  a  bill  of  particulars.  Municipal  Court  Act, 
section  48,  clause  2,  reouires  such  a  bill  of  particulars, 
only  for  a  set-off  or  counterclaim,  but  it  has  no  ref- 
erence to  recoupment,  by  virtue  of  which  the  daim 
of  plaintiff  could  only  be  reduced,  but  on  the  basis  of 
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which,  unlike  a  set-off  or  counterclaim,  no  judgment 
for  damages  could  be  rendered  in  favor  of  defendant. 

Is  there  then  any  basis  for  defendant's  claim  of 
recoupment  over  and  above  the  amount  of  $43.77  al- 
lowed by  the  verdict? 

The  evidence  offered  showed  that  the  transaction 
originated  in  an  order  as  follows : 

"ThB  WlOKIZBBrMcCLUBE   Co. 

Aegos,  Ind.,  July  18,  1907. 
Bermingham  Seaman  Co., 
Chicago,  Ilu 

Ship  Via When       At  Once. 

Please  furnish  us  with  the  following  Price. 

62  Ems.  42  x  60  144  No.  2  White  Enamel  Mill  106  at 
$5.75  per  cut  F.  0.  B.  Argos  Ind.  Shipment  within  not 
less  then  2  weeks.  Advise  amount  bill  and  will  mail 
check  immediately  overrun  not  exceed  5%. 

As  per  your  quotation  of  7-18  1907. 

Please  acknowledge  receipt  of  this  order  and  state 
date  of  delivery. 

The  WiCKIZEBrMcCLTJBB  Co. 

By  Brooks  Estell, 
Manager.'' 
to  which  the  following  reply  was  sent : 

^'Bekmingham  &  Seaman  Co. 

1220  to  1226  Tribune  Bldg. 

July  18, 1907. 
Wickizeb-McCltjee  Co., 

Aegos,  Ind. 
Gentlemen : 

Eeferring  to  your  order  received  this  a.  m.  through 
Mr.  Estell,  we  beg  to  state  that  we  have  this  day  sent 
same  to  our  mill  to  manufacture  62  reams  144  No.— 42 
X  60  No.  2  White  Enamel,  price  5  3-4c.  f.  o.  b.  Argos, 
amounting  to  $513.36,  less  3%  for  cash. 

In  accordance  with  our  understanding  you  are  to 
mail  us  a  dieck  for  this  amount,  and  will  take  care  of 
any  over-run  up  to  and  including  59&. 
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Thanking  you  very  kindly  for  the  order,  and  assur- 
ing you  we  will  use  our  best  endeavors  to  get  it  to  you 
at  specified  time,  we  are 

Yours  very  Ixuly, 

Besmingham  &  Seaman  Co. 

W.  Pa  Dalford.'* 

Pad-M.  P/' 

July  29  plaintiff  wrote  defendant  that  they  were  ad- 
vised by  the  mill  that  the  i)aper  would  go  forward 
that  day.  On  August  6  a  similar  letter  was  written 
and  subsequently  on  the  7th,  8th  and  9th  defendant 
wired  urging  plaintiff  to  trace  the  goods.  They  were 
finally  received  on  August  12.  Defendant  complained 
at  once  about  the  quality  and  sizes,  adding:  '^Of 
course  we  will  accept  it.  We  are  obliged  to  accept  it, 
as  our  presses  have  been  standing  idle  for  over  a  week 
waiting  for  it,  but  not  without  charging  you  with  our 
loss  on  the  transaction,  which  will  be  something  over 
$100.00,  possibly  as  high  as  $200.00. 

Plaintiff  answered  as  follows : 

"August  13th,  1907. 
WickizertMcClubb  Co., 

Abgos,  Ind. 
Gentlemen : 

Replying  of  the  August  12th,  we  beg  to  state  that 
if  this  stock  is  cut  the  wrong  size  and  is  not  what  you 
ordered  in  every  respect,  we  do  not  wish  you  to  accept 
it  at  all,  and  if  you  use  same  will  insist  upon  full  pay- 
ment at  the  price  which  it  was  sold  to  you.  We  do 
not  want  you  to  use  it  at  all  if  it  is  not  as  represented 
and  will  accept  no  charge  against  us  for  any  loss  you 
may  incur  in  the  transaction.  We  did  not  guarantee 
exact  date  of  delivery. '* 

On  the  14th  defendant  answered : 

*t  •  •  •  you  understand  that  we  are  obliged  to 
deliver  the  job  this  stock  was  bought  for,  and  you  are 
'  running  very  little  risk  in  malang  this  statement. 
••  •  •  You  are  correct  in  your  statement  that  you 
did  not  guarantee  exact  date  of  delivery,  but  on  July 
29th  you  wrote  that  you  were  shipping  that  day,  and  on 
this  information  we  calculated  that  we  would  receive  it 
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in  time.  You  did  not  ship  for  several  days  after  this. 

To  which  plaintiff  replied  on  the  15th: 
am  •  •  ^  using  this  stock  you  are  doing  so 
against  our  will,  if  it  is  not  what  it  should  be  and  as 
stated  in  our  previous  letter,  we  will  not  accept  settle- 
ment for  any  loss  which  you  may  incur.  As  we  pre- 
viously stated,  we  did  not  guarantee  date  of  delivery. 
•    •    •    • 

'^We  certainly  are  not  concerned  in  any  penalty  or 
loss  which  you  may  suffer  and,  under  the  circxim- 
stances,  cannot  see  how  you  can  think  for  a  minute  of 
deducting  anything  whatever.    •    •    •    >» 

On  September  12th  defendant  wrote: 

<i  •  •  •  You  accepted  the  order  for  the  enameled 
stock  on  condition  that  it  was  to  be  shipped  within  two 
weeks,  which  it  was  not,  and  furthermore  you  repre- 
sented to  us  on  the  29th  of  July  that  you  were  ship- 
ping it  that  day.  You  were  the  cause  of  the  delay,  very 
evidently,  and  we  see  no  reason  why  you  should  not 
stand  the  loss. 

**Your  representative  represented  that  the  books 
would  weigh  a  certain  number  of  ounces,  and  we  were 
to  an  expense  of  $120.00  on  this  score,  and  this  we 
have  charged  to  you.  •    •    •  »» 

Defendant  claimed  in  addition  to  $32.50  damages  on 
a  former  transaction,  $117.90  for  difference  between 
the  alleged  market  value  of  the  paper  delivered  and 
the  contract  price,  and  $15  a  day  for  four  days'  delay 
in  shipment 

Its  witnesses  testified  that  it  was  under  a  time  con- 
tract for  printing  this  lot  of  paper  into  catalogues 
which  were  not  to  exceed  9%  ounces  in  weight;  that 
at  the  time  of  purchase  plaintiff  stated  to  defendant's 
buyer  that  the  paper  in  question  would  make  a  book 
weighing  9%  ounces ;  that  in  fact  it  weighed  so  much 
more  that  the  mailing  cost  was  increased  $120. 

THiere  is  not  a  word  of  evidence  that  plaintiff  was  ad- 
vised at  the  time  of  the  purchase  that  defendant  was 
imder  a  time  contract  or  under  a  gn^aranty  of  weight 
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contract.  Moreover  it  is  to  be  observed  that  in  de- 
fendant's letter  of  July  18th  it  said,  **  assuring  you 
that  we  will  use  our  best  endeavors  to  get  it  to  you 
at  specified  time.*'  This  was  a  distinct  refusal  to 
agree  to  the  two  weeks'  limit  as  being  of  the  essence  of 
the  contract,  and  therefore  if  the  letters  constituted 
the  contract,  as  both  parties  claim,  time  was  not  of 
the  essence.  Even  if  it  had  been,  there  is  no  proof 
in  the  record  but  that  the  goods  were  shipped  within 
two  weeks  of  the  date  of  the  order,  and  that  the  delay 
was  on  the  part  of  the  railroad. 

The  goods  were  not  sold  by  sample,  but  by  descrip- 
tion. The  size  of  sheets,  weight  per  ream  and  grade 
of  paper  were  specified.  There  is  not  a  word  of  testi- 
mony that  the  goods  delivered  did  not  comply  with 
these  specifications. 

Even  if  plaintiff  made  the  controverted  statement 
that  the  catalogues  made  from  this  paper  would  weigh 
only  9%  ounces,  that  statement  formed  no  part  of  the 
contract  and  must  therefore  be  taken  as  an  estimate, 
not  as  a  warranty  or  condition. 

The  judgment  will  be  affirmed. 

Afflrmed. 


Edward  Thompson  Company,  Plaintiff  in  Error,  v.  Alexander  Col- 
lins et  al.,  Defendants  in  Error. 

Oen.  No.  14,6S4. 

REPLEvnr — when  Ties  5y  vendor  in  conditional  $aJe  contract.  If 
merchandise  is  sold  under  a  conditional  sale  contract,  title  being 
retained  by  the  vendor  until  payment  in  full  shall  be  made,  failure 
to  make  such  payment  entitles  such  vendor  to  maintain  replevin 
to  recover  such  merchandise. 
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Replevin.  Error  to  the  Municipal  Ck>urt  of  Chicago;  the  Hon. 
CHABLE8  N.  GooDNow,  Judge»  presiding.  Heard  in  the  Branch  Ap- 
pellate Court  at  the  October  term,  1908.  Reversed.  Opinion  filed 
November  19,  1909.    Rehearing  denied  December  S,  1909. 

Mabtin  &  Mabtin,  for  plaintiflf  in  error. 

Gboboe  I.  Haight,  for  defendant  in  error;  B.  A.  L. 
Thomson^  of  counsel. 

Me.  Justice  Mack  delivered  the  opinion  of  the  court. 

The  plaintiff  replevied  a  set  of  the  American  Eng- 
lish Encyclopedia  of  Law,  2nd  edition,  delivered  to  de- 
fendant Collins  under  a  conditional  sale  oontract.  The 
title  was  retained  until  payment  in  full  should  he  made. 
Nothing  has  ever  been  paid  for  the  books,  which  were 
in  the  possession  of  defendant  Thomson,  who  was  di- 
rected in  writing  by  Collins  to  deliver  them  to  plain- 
tiff and  on  demand  refused  to  do  so. 

These  facts  established  complainant  ^s  right  to  pos- 
session as  against  Collins  and  those  claiming  under 
him  other  than  bona  fide  purchasers  or  attaching  or 
execution  creditors.  The  burden  at  least  of  going 
forward  with  proof  to  bring  himself  within  the  ex- 
cepted class  devolved  on  defendant  Thomson.  To  sus- 
tain his  claim,  he  offered  in  evidence  an  uncertified 
copy  of  a  justice  of  the  peace  execution  against  the 
goods  of  Collins  and  a  receipt  purporting  to  be  signed 
by  a  constable,  reading: 
*'$38.  December  16, 1906.  | 

Received  of  B.  A.  L.  Thomson,  thirty-eight  dollars 
for  thirty-six  volumes  books,  American  and  English 
Encyclopedia  of  Law,  one  waste  basket,  one  table  and 
one  chair,  sold  this  day  by  virtue  and  under  an  exe- 
cution  issued.    Judgment.    T.  O'Leary  vs.  Alexander  ' 

Collins,  of  date  November  24,  1906,    $200  and  costs,  ' 

case  No.  13,217. 

A.  C.  Stayer,  J.  P.  I 


Henry  A.  Johnson, 


I 


County  Constable.  * '  i 
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No  other  proof  of  any  judgment  against  Collins  was 
made. 

Plaintiflf  duly  excepted  to  the  overruling  of  its  objec- 
tion to  this  evidence. 

In  our  judgment  the  evidence  did  not  present  even  a 
prima  facie  defense  and  the  finding  and  judgment  for 
the  defendant  were  without  any  basis  in  the  evidence. 

The  judgment  will  be  reversed  and,  the  case  having 
been  heard  without  a  jury,  the  court  will  enter  a  find- 
ing of  fact  that  the  defendants  were  guilty  and  that 
the  right  of  property  is  in  the  plaintiflf  and  judgment 
thereon. 

Reversed. 


The  Best  Brewimr   ComDany  of  Chicago.  Plaintiff  in  Error,  v. 
Louis  Sachs,  Defendant  in  Error. 

Oen.  No.  14,667. 

Vebdicts — when  set  aside.  A  verdict  which  awards  damages  and 
a  Judgment  thereon  are  erroneous,  if  aU  evidence  as  to  damages 
has  been  stricken  from  the  record. 

Replevin.  Error  to  the  Municipal  Court  of  Chicago;  the  Hon. 
Chablbs  N.  Ooodnow,  Judge,  presiding.  Heard  in  the  Branch  Ap- 
pellate Court  at  the  October  term,  190S.  Reversed  and  remanded. 
Opinion  filed  November  19,  1909. 

Winston,  Lowy  &  McGinn,  for  plaintiff  in  error. 
Thomas  W.  Keilly,  for  defendant  in  error. 

Mr.  Justice  Mack  delivered  the  opinion  of  the  conrt. 

The  judgment  in  this  replevin  suit  is  that  the  de- 
fendant have  return  of  the  property  and  that  he  have 
and  recover  $100  for  his  damages  with  costs.    What- 
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ever  evidence  there  was  in  the  case  bearing  on  the 
question  of  damages  was  stricken  out;  even  if  it  had 
remained  in  it  would  not  have  justified  the  verdict 

The  evidence  leaves  the  merits  of  the  controversy 
and  the  right  of  possession  and  property  very  doubt- 
ful. It  does  not  clearly  appear  from  the  testimony 
what  has  become  of  the  old  fixtures  or  whether  de- 
fendant claims  an  outright  gift  or  an  exchange  of  old 
goods  for  new,  either  permanently  or  temporarily. 

The  judgment  will  be  reversed  and  the  cause  re- 
manded 

Reversed  and  remanded. 


William  N.  OemmiU,  AppeUee,  v.  Warren  Springer^  Appellaat. 
Oen.  No.  14,495. 

Verdicts — when  set  aside  as  <iffainst  the  evidence.  A  verdict 
clearly  against  the  preponderance  of  the  evidence  will  be  aet  aside 
on  review,  unless  the  Impropriety  of  the  verdict  is  merely  as  to  the 
amount  thereof,  in  which  case  a  remittitur  wiU  be  required  as  a 
condition  to  affirmance. 

Assumpsit.  Appeal  from  the  Superior  Court  of  Cook  county;  the 
Hon.  Homer  Abbott,  Judge,  presiding.  Heard  in  the  Branch  Ap- 
pellate Court  at  the  October  term,  1908.  Affirmed  on  remittitur. 
Opinion  filed  October  29,  1909.  Remittitur  filed  and  judgment  af- 
firmed November  6, 1909. 

Douglas  C.  Gregg  and  Wiluam  J.  Ammbn,  for  ap- 
pellant. 

Morse  Ives,  for  appellee. 

Mb.  Justice  Mack  delivered  the  opinion  of  the 
court. 
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The  controversy  in  this  case  resolves  itself  into  a 
consideration  rather  of  the  facts  than  of  the  law.  The 
suit  is  one  for  the  recovery  of  a  balance  due  for  at- 
torney's fees.  The  controversy  is  mainly  in  respect 
to  the  amount  due  for  services  rendered  the  appellant 
by  the  appellee  in  securing  the  quashing  of  an  indict- 
ment in  a  criminal  case.  The  jury  and  the  trial  judge 
have  accepted  the  appellee's  version  of  the  facts,  and 
the  jury  was  ready  to  give  appellee  $2000  more  than 
he  himself  claimed.  There  can  be  no  question  but  that 
this  first  verdict  was  due  to  the  fact  that  defendant 
had  concealed  from  the  plaintiff  a  perfectly  clear  and 
liquidated  obligation  of  the  defendant  to  him  in  the 
sum  of  $500  which  plaintiff  had  forgotten,  and  was 
ready  at  all  times  to  take  advantage  of  this  oversight; 
due  also  to  certain  evidence  bearing  strongly  on  the 
defendant's  general  character,  much  of  which  was  im- 
properly and  eagerly  set  forth  by  the  plaintiff  in  the 
course  of  his  testimony,  despite  repeated  objections 
and  cautions  to  answer  the  exact  questions  propound- 
ed ;  due  too  to  the  skillful  advantage  taken  by  counsel 
in  his  closing  argument  of  the  $500  episode,  and  of  this 
last-mentioned  testimony. 

The  court,  however,  on  the  return  of  the  verdict,  an- 
nulled it  and  gave  the  jury  further  instructions  upon 
which  they  promptly  returned  a  verdict  for  the  entire 
amount  claimed  by  the  plaintiff.  We  find  no  error  in 
the  method  adopted  by  the  court  in  this  respect ;  but 
we  are  nevertheless  unable  to  confirm  the  verdict  of 
the  jury  and  the  judgment  of  the  trial  court  assuming 
wherever  there  is  a  conflict  that  the  plaintiff's  ver- 
sion is  correct. 

The  situation  is  this:  plaintiff  was  defendant's  at- 
torney for  a  number  of  years  at  a  salary  of  $100  a 
month,  a  salary  for  which  he  performed  important 
services  in  extremely  important  aivil  cases  involving 
large  amounts  and  the  expenditure  of  a  great  deal  of 
time.  He  was,  according  to  his  own  admission,  inex- 
perienced in  criminal  matters  and  was  retained  to  se- 
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cure  the  quashing  of  an  indictment  after  three  of  the 
leading  criminal  lawyers  of  the  city  had  been  con- 
sulted and  had  advised  either  that  the  indictment  could 
not  be  quashed  or  that  it  was  inadvisable  to  attempt 
to  quash  the  same.  He  was,  according  to  his  version, 
to  be  paid  ordinary  fees  for  this  service  in  addition 
to  the  $100  per  month  for  his  work  in  civil  cases.  His 
testimony  is  that  he  devoted  at  least  four  solid  months 
in  a  period  of  six  months  to  the  preparation  for  the 
argument  and  for  the  trial  in  case  the  motion  should 
be  overruled.  He  kept  no  books  and  no  memoranda  of 
the  time  that  he  devoted  to  the  case.  He  was  successful 
in  having  the  indictment  quashed.  His  own  testimony 
is  that  the  time  expended  was  reasonably  necessary 
and  that  the  reasonable  and  customary  value  of  such 
services  was  at  least  $3000.  His  expert  witnesses,  on 
a  hypothetical  question  assuming  all  that  he  had  done 
and  the  time  consumed  in  doing  it  to  have  been  rea- 
sonably necessary,  placed  the  value  of  the  services  at 
from  $2500  to  $5000.  Expert  witnesss  for  the  de- 
fendant testified  that  from  one  to  two  weeks  would 
have  been  amply  sufficient  for  a  lawyer  of  fair  skill 
and  practice  in  the  criminal  law  to  prepare  for  the 
motion,  and  that  services  so  rendered  for  such  a  pe- 
riod would  have  been  reasonably  worth  at  the  most 
$500.  Plaintiflf  brought  forward  no  evidence  of  any 
witnesses  that  the  amount  of  time  expended  by  him 
was  reasonably  necessary  for  the  preparation  for  the 
hearing  on  the  motion  to  quash  and  there  is  not  a  word 
of  testimony  in  the  case  that  he  was  retained  to  try 
the  case  if  the  motion  to  quash  should  be  overruled. 
Under  these  circumstances  we  are  of  the  opinion  that 
the  dear  preponderance  of  the  evidence  is  that  the 
amount  of  time  expended  by  the  plaintiflf  was  not  rea- 
sonably necessary  for  a  lawyer  of  reasonable  skill  in 
the  criminal  law,  and  that  therefore  the  testimony  as 
to  the  value  of  services  based  upon  the  exi)enditure  of 
four  months'  time  must  be  disregarded.    In  this  aspect 
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of  the  case  the  highest  amount  that  the  plaintiff  could 
claim  for  this  work  would  therefore  be  $500. 

But  more  than  this;  no  sum  was  mentioned  as  be- 
tween the  parties  until  after  the  victory.  Some  time 
thereafter,  in  discussing  the  state  of  the  accounts  be- 
tween them  the  plaintiff,  making  a  memorandum  of  the 
various  items  for  the  defendant's  clerk,  included  there- 
in the  sum  of  $500  for  the  services  in  the  criminal  case. 
His  statement,  contradicted  by  the  other  side,  is  that 
he  drew  a  circle  around  the  $500  and  stated  that  he 
would  accept  that  amount  for  his  services  only  if  the 
entire  account  was  then  settled,  which  was  not  done. 
At  a  later  period  he  again  stated  that  he  would  ac- 
cept $500  if  the  account  was  then  settled,  but  that  if 
it  was  not  then  settled  he  would  increase  it  to  $1000, 
and  subsequently,  the  account  not  having  been  settled, 
he  demanded  whatever  a  jury  would  give  him.  There 
is  a  very  considerable  conflict  in  the  testimony  as  to 
whether  the  circle  around  the  $500  was  put  there  by  the 
plaintiff  and  for  the  purpose  stated  by  him,  or  whether 
it  was  put  there  for  an  entirely  different  purjwse  at  a 
much  later  time.  If  the  plaintiff's  version  is  the  cor- 
rect one,  the  offer  to  take  $500  would  not  limit  the 
amount  recoverable  by  him  to  this  sum.  Very  shortly 
thereafter,  however,  and  in  the  same  month  that  this 
memorandum  was  made,  the  defendant  wrote  to  the 
plaintiff  discontinuing  the  monthly  services.  In  an- 
swer thereto  the  plaintiff  immediately  replied :  "  Now, 
I  did  tell  Mr.  Boberts  that  as  soon  as  you  paid  me  I 
would  be  very  glad  to  cease  doing  all  further  work 
in  your  interest,  but  I  am  not  enough  of  a  fool  to  allow 
you  on  the  last  day  of  February,  after  you  have  got- 
ten into  my  debt  over  $3000,  a  part  of  whidi  you  still 
persist  in  disputing,  to  send  me  the  sort  of  a  letter  that 
you  did,  and  think  by  so  doing  you  can  cancel  any  con- 
tract which  exists  between  yourself  and  me  in  relation 
to  fees.''  At  the  time  this  letter  was  written  the  de- 
fendant was  indebted  to  the  plaintiff  in  a  little  in  ex- 
cess of  $2500,  exclusive  of  the  services  in  the  criminal 
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case  and  exclusive  of  the  $500  that  the  plaintiff  at  that 
time  knew  nothing  about.  The  $3000  referred  to  in 
the  letter  could  therefore  he  only  the  undisputed 
$2500  and  $500  as  the  charge  in  the  criminal  case. 
Moreover,  the  part  which  the  defendant  still  persisted 
in  disputing  could  be  only  the  $500  charged  for  the 
services  in  the  criminal  case  inasmuch  as  the  defend- 
ant's contention  at  all  times  was  that  no  additional 
charge  of  any  kind  beyond  the  monthly  salary  was  to 
be  paid  for  these  services.  Whatever  therefore  may 
have  been  the  conditions  originally  attached  by  the 
plaintiff  to  his  charge  of  $500,  we  have  here  a  clear 
and  unequivocal  statement  that  that  amount  was  his 
claim  in  the  criminal  case.  Under  these  circumstances, 
to  permit  him,  because  of  the  non-payment  thereof,  to 
increase  the  same  to  whatever  sum  a  jury  might  award, 
would  not  be  in  accordance  with  law.  We  therefore 
cannot  permit  a  judgment  in  which  more  than  $500  for 
the  services  in  the  criminal  case  shall  be  allowed  to 
stand.  The  additional  $814  of  the  verdict  includes  the 
$100  per  month  from  August  1,  1903,  to  May  31,  1904, 
in  accordance  with  the  bill  of  particulars,  although  the 
plaintiff  stated  in  his  testimony  that  he  did  not  charge 
anything  after  the  first  day  of  May,  1904.  One  hun- 
dred dollars  must  therefore  be  deducted  from  this 
amount. 

If  within  ten  days  the  plaintiff  shall  remit  so  much 
of  the  judgment  as  is  in  excess  of  $1214  the  judgment 
of  the  Superior  Court  will  be  affirmed;  otherwise  it 
will  be  reversed  and  the  cause  will  be  remanded. 

Affirmed  on  remittitur. 

November  6,  1909,  remittitur  filed  and  judgment  af- 
firmed. 
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William  Bmner,  Defendant  in  Error^  v.  Elijah  J.  Fisheri  Plaintiil 

in  EnroT. 

Oen.  No.  U,47Z. 

VsBDicTs — when  set  aside  as  against  the  evidence,  A  verdict 
clearly  against  the  preponderance  of  the  evidence  will  be  set  aside 
on  review,  unless  the  impropriety  of  the  verdict  is  merely  as  to  the 
amount  thereof,  in  which  case  a  remittitur  will  be  required  as  a 
condition  of  affirmance. 

Assumpsit.  Error  to  the  Municipal  Court  of  Chicago;  the  Hon. 
Max  Bbbbhabot,  Judge,  presiding.  Heard  in  the  Branch  Appellate 
Court  at  the  October  term,  1908.  Reversed  and  remanded  unless 
remittitur  filed.  Opinion  filed  October  29«  1909.  Reversed  and  re- 
manded November  9,  1909. 

Edwasd  E.  Wilson,  for  plaintiff  in  error;  Edwabd 
H.  MoBBis,  of  counsel. 

W.  I-.  Martin  and  W.  M.  Farmer,  for  defendant  in 
error. 

Mr.  Justice  Smith  delivered  the  opinion  of  the 
conrt. 

This  writ  of  error  brings  before  this  court  for  re- 
view a  judgment  of  the  Municipal  Court  of  Chicago 
in  an  action  in  that  court  involving  a  controversy 
which  arose  between  the  plaintiff  in  error  and  the  de- 
fendant in  error  over  certain  real  estate  transactions 
between  them. 

It  appears  from  the  record  that  Fisher,  the  plaintiff 
in  error,  in  April,  1906?  had  entered  into  a  contract 
with  one  Boxley,  an  agent,  for  the  purchase  of  two 
lots  in  the  city  of  Chicago  known  as  Nbs.  2821  and 
2823  Vernon  avenue,  for  the  sum  of  $2650.  Later  and 
before  the  purchase  was  dosed,  Bruner,  plaintiff  be- 
low, stated  to  Fisher,  plaintiff  in  error,  that  he— Bru- 
ner—desired  to  purchase  some  real  estate,  and  that  he 
had  about  $1000  in  cash  which  he  could  then  pay  on 
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the  purchase  price.  Fisher  called  Brtmer's  attrition 
to  the  Vernon  avenue  property,  and  went  with  Bnmer 
to  see  it.  Brtinery  being  satisfied  with  the  property, 
agreed  with  Fisher  to  purchase  the  lots  at  the  price  of 
$2650  and  paid  $100  down  as  earnest  money.  Mr. 
Farmer,  an  attorney,  was  employed  to  examine  the 
title  and  attend  to  closing  the  transaction.  When  the 
title  was  found  to  be  good,  Bruner  paid  Fisher  $975, 
of  which  amount  $75  was  to  defray  Farmer  ^s  fees  for 
his  services  in  the  transactions.  A  deed  conveying  the 
property  to  Fisher  was  delivered  to  Fisher,  who  at 
once  endorsed  on  the  bottom  of  the  deed,  '^I,  Elijah  J. 
Fisher,  transfer  all  my  interest  to  William  Bruner," 
and  signed  it  and  acknowledged  it  before  a  notary. 
Fisher's  explanation  of  the  fact  that  the  deed  was 
taken  in  his  name  is  that  it  was  done  at  the  request 
of  Bruner,  who  was  having  some  difficulty  with  a 
brother,  and  a  suit  against  him  was  threatened.  This 
is  denied  by  Bruner.  We  do  not  think  that  there  was 
any  fraud  practiced  or  intended  by  Fisher  in  taking 
the  title  in  this  manner. 

There  was  no  encumbrance  on  the  property  at  the 
time  of  the  purchase  of  $1500.  The  purchase  was 
made  for  $2650,  subject  to  an  encumbrance  of  $1650. 
Consequently  Fisher,  in  closing  the  purchase,  gave  six 
notes,  for  $25  each,  and  a  trust  deed  securing  them  on 
the  property.  This  was  explained  to  Bruner,  and 
Fisher  told  him  that  if  he  would  pay  Fisher  $135  in 
cash,  he— Fisher— would  pay  the  six  notes  as  they  be- 
came due.  Bnmer  paid  Fisher  the  $135.  As  a  part  of 
this  transaction  Fisher  gave  Bruner  a  note  for  $150, 
payable  to  W.  A.  Hawley,  the  vendor,  to  hold  until  he 
took  up  the  six  notes  for  $25  each,  it  being  agreed 
between  them  that  the  $150  note  to  Hawley  should  be 
given  back  to  Fisher,  when  the  six  notes  were  paid. 
Fisher  paid  the  six  notes,  and  thereafter,  at  an  inter- 
view  with  Bruner  on  May  8,  1907,  tore  his  signature 
from  the  note. 
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Brimer  afterwards  became  dissatisfied  with  the  prop- 
erty or  was  having  some  trouble  with  his  family  and 
told  Fisher  that  he  would  like  to  get  the  property  off 
his  hands  and  sell  him  the  property  back.  Fisher  re- 
plied that  he  was  not  in  a  position  to  buy  the  lots. 
Bruner  then  said  that  all  he  wished  was  to  get  out  of 
it  what  he  had  put  into  it.  Fisher  then  purchased 
from  Bruner  one  lot  known  as  No.  2821  Vernon  ave- 
nue giving  him  $402  in  the  notes  of  Dr.  Brown,  his 
— Fisher 's-check  for  $100  dated  November  28,  1906, 
and  his  own  note  for  $75.  Fisher  also  agreed  to  sell 
the  other  lot  for  Bruner,  and  subsequently  found  a 
purchaser,  Mr.  McQueenie,  who  took  the  property  for 
$400  in  cash  and  $200  in  six  months,  according  to  Bru- 
ner's  testimony. 

From  this  purchase  and  the  resales  of  the  property, 
and  the  collection  of  rents  from  the  property  in  the 
meantime  by  Fisher  this  controversy  arose  between 
the  parties,  Bruner  claiming  that  Fisher  owes  him 
$391.96  which  he  sues  to  recover,  and  Fisher  claiming 
that  there  is  nothing  due  from  him  to  Bruner. 

We  have  had  much  diflSculty  in  getting  at  the  facts 
of  this  case  and  satisfying  ourselves  as  to  the  truth 
of  the  claims  of  the  respective  parties,  because  of  the 
condition  of  the  record.  Without  stopping  to  discuss 
the  details  of  the  evidence  we  must  content  ourselves 
with  a  short  statement  of  our  conclusion  as  to  the 
state  of  the  account  between  the  parties.  After  a  care- 
ful consideration  of  the  evideuQB  we  think  that  plain- 
tiff in  error,  Fisher,  is  justly  indebted  to  Bruner  in  the 
sum  of  one  hundred  and  eight  dollars.  The  utmost 
that  Fisher,  as  the  agent  and  trustee  of  Bruner,  should 
be  charged  with  in  this  action  is  the  difference  between 
$2650,  the  purchase  price  of  the  property,  and  $1500, 
the  encumbrance  on  the  property  when  Bruner  pur- 
chased it,  or  $1150.  To  this  should  be  added  $45  for 
rents  collected  and  $75  paid  Farmer  for  legal  services. 
This  amounts  in  all  to  $1270.  Bruner,  we  think,  has 
no  claim  against  Fisher  based  on  the  $150  note  or  the 


Digitized  by 


Google 


556  Appellate  Couktb  op  Illinois. 

Springer  y.  Bingham's  Son  Mfg.  Co.,  161  111.  App.  656. 

transaction  in  which  it  was  given.  The  evidence  shows 
clearly  that  Bmner  received  $1,162  which  shonld  be 
credited  on  the  above  amount^  leaving  a  balance  of  $108 
dne  Bruner. 

The  judgment  of  the  lower  conrt  is  therefore  re- 
versed and  the  cause  remanded  unless  defendant  in 
error  shall  remit  within  ten  days  down  to  $108,  in 
which  case  the  judgment  will  be  affirmed  for  that 
amount 

Reversed  and  remanded  lunless  remittitur  is  filed. 

November  9,  1909,  reversed  and  remanded. 


Wairen  Springer,  Defendant  in  Error,  v.  Samuel  Bii^^ham's  Son 
Mfg.  Co.,  PlaintifF  in  Eiror. 

Oen.  No.  14,624. 

Laitdlobd  Ain>  tenant — provision  of  lease  as  to  supplying  of  light 
construed.  Held,  under  the  terms  of  the  lease  In  question  in  this 
connection,  that  the  landlord  was  not  obligated  to  purchase  current 
from  an  outside  source  and  furnish  it  to  the  tenant,  but  that  in 
the  event  of  the  landlord's  temporary  inability  to  furnish 
current  by  reason  of  accident,  etc,  he  was  given  a  reasonable  time 
in  which  to  make  repairs,  and  that  if  he  made  such  repairs  and 
resumed  the  supply  of  current  within  a  reasonable  time,  no  obliga- 
tion attached  against  him. 

Assumpsit.  Error  io  the  Municipal  Court  of  Chicago;  the  Hon. 
JuDSON  F.  OoiNO,  Judge,  presiding.  Heard  in  the  Branch  Appellate 
Court  at  the  October  term,  1908.  Affirmed.  Opinion  filed  November 
19,  1909. 

WiLLAED  &  Evans,  for  plaintiff  in  error. 

Stedman  &  SoELKE,  for  defendant  in  error. 

Mb.  JusnoB  Smith  delivered  the  opinion  of  the 
court 
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The  controversy  involved  in  this  proceeding  turns 
npon  the  construction  of  a  written  lease  given  by  War- 
ren Springer,  defendant  in  error,  to  Samuel  Bing- 
ham's Son  Manufacturing  Company,  plaintiff  in  error, 
of  the  premises  known  as  Nos.  195-207  South  Canal 
street,  Chicago.  Springer  is  the  owner  and  operator  of 
a  large  manufacturing  building  containing  the  above 
premises.  The  Bingham  Company,  the  lessee,  conducts 
an  extensive  plant  in  the  premises  for  the  manufacture 
of  prmters'  inking  rollers.  The  lease  is  dated  March 
17,  1897,  and  grants  to  the  Bmgham  Company  a  term 
from  May  1,  1897,  to  April  30,  1902.  Among  other 
covenants  in  the  lease,  the  lessor  was  to  furnish,  Sun- 
days and  legal  holidays  excepted,  steam  for  the  heat- 
ing apparatus  of  said  premises,  when  necessary,  from 
October  to  May,  inclusive,  in  each  year,  and  sufficient 
live  steam  through  suitable  pipe  conduits  (lessee  to 
furnish  and  maintain  all  steam  connections  and  prop- 
erly trap  the  same)  and  sufficient  horsepower  for  the 
operation  of  such  machinery  and  appliances  as  the  les- 
see shall  or  may  place  in  said  premises,  except  elec- 
tric dynamos  for  lighting  purposes,  for  ten  hours  per 
diem,  except  as  prevented  by  accident  or  unavoidable 
delay,  and  to  furnish  during  the  term,  at  such  times  as 
his  electrical  appliances  are  in  operation,  the  electric 
current  necessary  to  operate  nine  arc  electric  lights, 
each  of  2000  candle  power  capacity. 

The  lease  further  provides  that  the  lessor  shall  be 
allowed  for  each  year  of  the  term,  for  repairing  or 
erecting  machinery,  or  other  work,  120  hours  between 
the  hours  of  7  a,  m.  and  6  p.  m.,  besides  Sundays  and 
legaJ  holidays,  during  which  time  no  power,  live  steam, 
steam  heat,  water,  elevators  or  electric  light  need  be 
furnished  to  the  lessee,  said  120  hours  to  be  taken,  se- 
lected and  distributed  when  and  as  the  lessor  may  see 
fit,  consecutively  or  not,  as  the  lessor  may  elect.  No 
stoppage  of  live  steam  or  heat  or  power  or  water  or 
elevators  or  electric  lights  of  less  than  two  hours  at 
any  one  time  should  be  considered  as  part  of,  or  de- 
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ducted  from  the  120  hours,  and  the  lessor  should  not  be 
liable  therefor,  nor  should  there  be  any  abatem^it  or 
deduction  to  the  lessee  on  account  thereof.  In  the 
event  of  failure  by  the  lessor  to  furnish  electric  light 
as  therein  agreed,  through  accident  or  otherwise,  a  de- 
duction should  be  made  from  the  rent  reserved  at  the 
rate  of  30  cents  per  diem,  while  sudi  failure  continued, 
for  each  light  therein  agreed  to  be  furnished,  as  liqui- 
dated damages. 

By  an  indenture  dated  May  1, 1907,  between  the  par- 
ties, the  lease,  and  the  extension  thereof  dated  Octo- 
ber 25,  1901,  was  extended  to  include  additional  space, 
and  a  term  expiring  April  30,  1912.  In  the  extension 
the  lessor  agreed  to  furnish  electric  current  to  the  les- 
see for  16  arc  lamps  of  the  same  or  similar  power  to 
those  then  in  use  in  the  building  and  suitable  wiring 
to  connect  the  leased  premises  with  his  dynamo. 

The  record  shows  that  about  2  o'clock  in  the  after- 
noon of  November  14,  1907,  the  electric  lights  in  the 
leased  premises  failed  and  were  not  furnished  for  a 
I)eriod  of  nine  days  and  a  fraction,  except  for  a  short 
time  on  November  26th.  It  appears  that  the  fly-wheel 
or  driving  pulley  on  the  main  engine  in  the  lessor's 
building  broke  on  November  13, 1907,  and  caused  some 
damage  to  the  electric  appliances.  This  accident  cut 
off  about  1000  horsepower  from  the  building,  and  left 
only  a  small  auxiliary  engine  of  about  200  horse- 
power in  service.  This  small  engine  was  connected 
with  the  elevators  and  with  an  electric  generator,  but 
it  was  insuf5.cient  to  generate  lights  for  the  whole 
building.  Springer  subsequently  arranged  with  the 
Edison  Company  to  furnish  electric  current  for  800 
horsepower,  but  did  not  turn  any  of  this  power  into 
the  premises  of  the  Bingham  Company,  claiming  that 
the  voltage  was  too  great  for  the  Bingham  Company's 
lamps,  and  would  burn  them  up.  As  to  this  claim  of 
Springer  there  is  a  controversy  in  the  evidence,  evi- 
dence of  plaintiff  in  error  tending  to  show  that  if  the 
Edison  Company  current  had  been  turned  on  to  the 
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premises  of  the  Bingham  Company,  it  would  have  been 
used. 

The  Bingham  Company  paid  the  February,  1908, 
rent  of  its  premises,  except  $84.75  thereof  for  which 
amount  it  claimed  a  set-off  or  recoupment  for  failure 
on  the  part  of  Springer  to  furnish  electric  light  nine 
days  at  thirty  cents  per  day  for  each  light,  $67.50;  and 
for  failure  to  furnish  heat  $15;  and  third  for  lumber 
used  in  installing  electric  cables  $1.75. 

Springer  brought  suit  to  recover  the  rent  unpaid 
and  the  Bingham  Company  sought  to  set  off  or  re- 
coup the  above  items  against  it.  The  trial  court  al- 
lowed only  the  second  item  of  $15  and  gave  judgment 
for  $69.75. 

No  evidence  was  offered  on  the  trial  as  to  the  third 
item,  and  no  question  is  here  made  as  to  its  disallow- 
ance. It  is  urged,  however,  on  behalf  of  plaintiff  in 
error  that  its  claim  for  failure  to  furnish  electric  light 
current  should  have  been  allowed,  under  the  provisions 
of  the  lease. 

No  claim  is  made  in  the  evidence  of  any  unnecessary 
delay  in  repairing  the  engine,  or  electric  appliances. 
The  contention  of  plaintiff  in  error  is,  that  inasmuch 
as  Springer  could  and  did  arrange  with  the  Edison 
Company,  an  outside  agency,  for  electric  current,  he 
was  bound  under  the  provisions  of  the  lease  to  deliver 
the  current  to  plaintiff  in  error,  in  the  demised  prem- 
ises. Stated  in  other  words,  this  contention  is  that 
Springer,  under  the  provisions  of  the  lease,  and  the 
circumstances  shown,  was  bound  to  purchase  current 
from  an  outside  source  and  furnish  it  to  plaintiff  in 
error,  where  that  could  be  done,  while  necessary  re- 
pairs were  being  made  to  his  machinery. 

We  cannot  assent  to  this  contention.  We  find  no 
such  covenant  in  the  lease  in  express  terms,  and  as  we 
understand  the  contentions  of  plaintiff  in  error  it  is 
not  claimed  there  is  any  such  express  covenant  or 
agreement.  It  is,  however,  urged  that  the  covenants 
above  mentioned  when  construed  fairly,  and  according 
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to  the  manifest  intention  of  the  parties,  and  so  as  to 
maintain  a  reciprocity  between  the  contracting  parties, 
require  that  Springer  should  have  a  reasonable  time, 
in  case  of  his  temporary  inability  to  furnish  heat  and 
electric  current  by  reason  of  the  accident,  fire  or  the 
like,  in  which  to  place  himself  in  condition  to  resume 
the  service  contracted  for,  and  such  only  was  the  in- 
tent of  the  120  hour  clause.  With  this  interpretation 
of  that  clause  we  are  inclined  to  agree,  for  we  do  not 
think  that  by  that  clause  it  was  intended  to  give 
Springer  the  right  to  deprive  plaintiff  in  error  of  the 
service  contracted  for,  and  absolutely  vital  to  the 
prosecution  of  its  business  arbitrarily  or  capriciously, 
and  without  any  necessity  therefor  during  the  period 
named  or  any  part  of  it.  But  this  construction  of  the 
clause  falls  far  short  of  compelling  Springer  to  pur- 
chase electric  current  of  any  available  outside  agency 
for  plaintiff  in  error  while  he  was  necessarily  engaged 
in  repairing  his  machinery.  To  hold  that  it  requires 
such  purchase  by  him  would  be  reading  into  the  lease 
a  provision  not  expressed  in  it,  or  implied  in  any  ex- 
pressed covenant.  This  we  are  not  permitted  to  do  un- 
der the  law. 

The  conceded  facts  in  the  record  leave  no  room  for 
question  as  to  the  reason  why  defendant  in  error 
ceased  furnishing  the  lights  to  plaintiff  in  error.  It 
was  due  to  the  accident  to  the  engrue  relied  upon 
mainly  to  furnish  the  necessary  power.  It  is  also 
clear,  we  think,  from  the  evidence  that  the  auxiliary 
engine  used  by  defendant  in  error  was  not  equal  to 
the  task  of  supplying  the  electric  current  for  lights 
in  addition  to  the  other  service  performed  by  it,  if  de- 
fendant in  error  was  required  to  bring  that  engine  into 
that  service  by  the  lease.  Repairs  to  the  main  ^Eigine 
were  made  necessary  by  the  accident.  They  were  in 
fact  made  within  a  reasonable  time  according  to  the 
evidence,  and  within  the  one  hundred  and  twenty 
hours  reserved  in  the  lease. 
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The  covenants  and  agreements  of  the  lease  are  ex- 
pressed in  terms  so  clear  that  the  meanmg  thereof ,  and 
the  intention  of  the  parties  are  obvious^  and  there  is 
no  occasion  to  resort  to  any  construction  of  the  con- 
tract, or  particular  clauses  thereof,  for  the  purpose  of 
ascertaining  their  true  intent. 

We  think  the  judgment  of  the  Municipal  Court  is 
correct,  and  it  is  affirmed. 

Affirmed. 


J.  W.  Scott,  Flaintifl  in  Error,  v.  First  Hational  Bank  of  Engle- 
wood,  Defendant  in  Error. 

Gen.  Ho.  14,631. 

CoNTBAOTS — ioTiai  not  part  of  architect's  certificate,  A  statement  ap- 
pended to  an  architect's  certificate  and  not  formally  incorporated 
therein,  held,  not  a  part  of  such  certificate  and  not  an  authorization 
to  the  owner  to  refuse  to  pay  the  face  of  the  certificate. 

Assumpsit.  Error  to  the  Municipal  Court  of  Chicago;  the  Hon. 
Bdwin  K  Walkeb,  Judge,  presiding.  Heard  in  the  Branch  Appel- 
late Court  at  the  October  term,  1908.  Reyersed  and  Judgment  here. 
Opinion  filed  Noyember  19,  1909.  Rehearing  denie^  Noyember  30, 
1909. 

Statement  by  the  Conrt.  The  plaintiff  in  error,  J. 
W.  Scott,  was  engaged  in  the  business  of  manufactur- 
ing and  erecting  structural  iron  under  the  name  of 
American  Iron  &  Wire  Works.  On  September  27, 
1906,  he  entered  into  a  written  contract  with  the  First 
National  Bank  df  Englewood,  defendant  in  error,  for 
the  structural  iron  work  on  a  bank  building  to  be 
erected  at  Nos.  443  to  445  West  63rd  street,  Chicago. 
The  contract  price  was  $3460.     Julian  Barnes  was 
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named  in  the  contract  as  the  architect  under  whose  di- 
rections the  work  was  to  be  done,  and  specifications 
prepared  by  him  were  attached  to  and  made  a  part  of 
the  contract. 

The  contract  specifies  the  work  to  be  done,  and  pro- 
vides that  the  architect's  decision  as  to  the  trpe  oon- 
stmction  and  meaning  of  the  drawings  and  specifica- 
tions shall  be  final;  and  that  payments  were  to  be 
made  for  the  work  and  materials  on  the  architect's 
certificates. 

Article  5  of  the  contract  provides : 

**  Should  the  contractor  at  any  time  refuse  or  neg- 
lect to  supply  a  sufficiency  of  properly  skilled  work- 
men, or  of  materials  of  the  proper  quality,  or  fail  in 
any  respect  to  prosecute  the  work  with  promptness  and 
diligence,  or  fail  in  the  performance  of  any  of  the 
agreements  herein  contained,  such  refusal,  neglect  or 
failure  being  certified  by  the  architect,  the  owner  shall 
be  at  liberty,  after  three  days'  written  notice  to  the 
contractor,  to  provide  any  such  labor  or  materials,  and 
to  deduct  the  cost  thereof  from  any  money  then  due 
or  thereafter  to  become  due  to  the  contractor  under 
this  contract ;  and  if  the  architect  shall  certify  that  such 
refusal,  neglect  or  failure  is  sufficient  ground  for  such 
action,  the  owner  shall  also  be  at  liberty  to  terminate 
the  employment  of  the  contractor  for  the  said  work  and 
to  enter  upon  the  premises  and  take  possession,  for  the 
purpose  of  completing  the  work  included  under  this 
contract,  of  all  materials,  tools  and  appliances  thereon, 
and  to  employ  any  other  person  or  persons  to  finish 
the  work,  and  to  provide  the  materials  therefor;  and 
in  case  of  such  discontinuance  of  the  employment  of 
the  contractor  he  shall  not  be  entitled  to  receive  any 
further  payment  under  this  contract  until  the  said 
work  shall  be  wholly  finished,  at  which  time,  if  the 
unpaid  balance  of  the  amount  to  be  paid  under  this 
contract  shall  exceed  the  expense  incurred  by  the  own- 
er in  finishing  the  work,  such  excess  shall  be  paid  by 
the  owner  to  the  contractor ;  but  if  such  expense  shall 
exceed  such  unpaid  balance,  the  contractor  shall  pay 
the  difference  to  tiie  owner,  the  expense  incurred  by 
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the  owner,  as  herein  provided,  either  for  furnishing 
materials  or  for  finishing  the  work,  and  any  damage 
incurred  through  such  default,  shall  be  audited  and  cer- 
tified by  the  architect,  whose  certificate  thereof  shall  be 
conclusive  upon  the  parties." 

Article  6  of  the  contract  fixes  the  time  for  the  com- 
pletion of  the  work  as  follows : 

**He  shall  have  the  basement  columns  and  the  first 
floor  beams  in  place  in  the  building  on  or  before  the 
15th  day  of  October,  1906,  and  shall  wholly  complete 
the  work  on  or  before  the  15th  day  of  November,  1906, 
providing  the  walls  of  the  building  are  in  readiness  to 
receive  his  work  at  the  time  specified.  Should  the  con- 
tractor fail  to  complete  the  several  portions  of  the 
work  at  the  time  specified  then  he  shall  forfeit  to  the 
owner  the  sum  of  Twenty-five  Dollars  ($25)  for  each 
and  every  day  thereafter  that  the  work  remains  un- 
finished, as  and  for  liquidated  damages." 

The  walls  of  the  building  were  not  in  readiness  to 
receive  the  structural  iron  at  the  time  specified.  The 
evidence  on  the  part  of  plaintiff  in  error  tends  to  show 
that  for  that  reason  he  could  not  begin  the  work 
specified  in  the  contract  until  October  18,  1906,  and 
that  he  was  unable  to  complete  it  until  the  following 
March. 

In  the  latter  part  of  November  the  carpenter  con- 
tractor began  preparations  to  build  the  wooden  trusses 
for  the  support  of  the  roof.  The  shoes,  rods,  bolts, 
etc.,  for  use  in  putting  together  these  trusses,  were  to 
be  furnished  by  plaintiff  in  error  under  the  contract, 
and  were  not  at  that  time  ready  for  use.  There  is  a 
controversy  in  the  evidence  as  to  the  time  when  the 
plaintiff  in  error  was  notified  that  the  carpenter  con- 
tractor would  be  ready  for  the  truss  irons.  Plaintiff 
in  error  made  his  first  delivery  of  truss  irons  Novem- 
ber 26,  1906,  and  the  last  delivery  on  December  8, 
1906. 

On  May  15,  1907,  plaintiff  in  error's  work  having 
been  completed,  Barnes,  the  architect,  gave  him  a  final 
certificate  to  the  effect  that  he  wa3  ''entitled  to  a  final 
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payment  of  $517.62  by  the  terms  of  the  contract"  Un- 
der the  signature  of  the  architect  was  written  on  the 
certificate  the  following:  ''Remarks:  This  contract- 
or delayed  the  work  of  the  building  twelve  days,  for 
which  the  contract  provides  a  forfeiture  of  twenty-flve 
dollars  per  day  as  liquidated  damages." 

When  plaintiff  in  error  presented  this  certificate  for 
payment,  the  defendant  in  error  offered  to  pay  him 
$217.62,  but  refused  to  pay  the  additional  $500  called 
for  by  the  certificate. 

GmBON  S.  Thompson,  for  plaintiff  in  error. 
WiLUAM  A.  Doyle,  for  defendant  in  error. 

Mb.  Justicb  Smith  delivered  the  opinion  of  the 
court 

The  controversy  here  involved  arises  from  the  at- 
tempt on  the  part  of  the  architect  and  owner  to  fix 
damages  for  delay  in  the  work,  and  deduct  the  amount 
thereof  from  the  balance  due  plaintiff  in  error  on  the 
completion  of  his  contract. 

The  only  authority  for  this  in  the  contract  is  found 
in  article  6  quoted  above.  Upon  a  reading  of  that 
article  it  will  be  observed  at  once  that  the  obligation 
to  complete  the  several  portions  of  the  work  as 
specified,  is  conditioned  upon  the  walls  of  the  building 
being  in  readiness  to  receive  plaintiff  in  error's  work 
at  the  specified  times.  No  forfeiture  or  penalty  can 
be  exacted  under  the  provisions  of  the  contract  unless 
the  walls  were  in  readiness  as  therein  provided.  There 
is  no  provision  in  the  contract  which  we  have  been  able 
to  discover  which  authorizes  or  provides  for  a  penalty 
of  $25  a  day  for  delaying  the  work  of  other  contract- 
ors or  for  dela;^ing  the  completion  of  the  building, 
other  than  for  a  failure  to  place  the  basement  columns 
and  first  floor  beams  in  the  building  on  or  before  Oc- 
tober 15,  1906,  and  to  complete  the  work  on  or  before 
November  15,  1906;  and  this  provision  is  enforceable 
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only,  if  the  walls  of  the  building  were  in  readiness  to 
receive  the  work  of  plaintiff  in  error.  If  the  walls  of 
the  building  were  iiot  in  condition  to  receive  the  work 
on  the  days  named,  no  expressed  limitations  as  to  the 
time  of  doing  the  work  or  any  part  of  it  are  made  in 
the  contract. 

The  evidence  in  the  record  shows  that  the  walls  were 
not  ready  to  receive  plaintiff  in  error  ^s  work  at  the 
dates  specified.  As  to  this  fact  it  may  be  said  on  the 
record  that  it  is  not  controverted.  It  follows  that  if 
the  remarks  appended  to  the  architect's  certificate  can 
be  treated  or  considered  as  a  part  of  the  certificate,  the 
contract  does  not  confer  the  jyower  on  the  architect  to 
declare  a  forfeiture  of  $25  per  day  for  delaying  the 
work  on  the  building,  and  deduct  the  amount  thereof, 
as  liquidated  damages,  from  the  amount  due  plaintiff 
in  error,  the  condition  on  which  such  a  forfeiture  was 
enforceable  having  never  existed.  We  infer  from  the 
form  of  the  certificate,  and  the  fact  that  the  appended 
statement  was  not  formally  incorporated  in  the  cer- 
tificate and  a  deduction  made  from  the  amount  due  and 
signed  by  the  architect,  that  he  did  not  construe  the 
contract  as  giving  him  the  power  to  make  the  deduc- 
tion. But,  however  that  may  be,  we  do  not  think  the 
appended  remarks  are  a  part  of  the  certificate,  and 
therefore  there  was  no  ground  or  basis  for  defendant 
in  error  to  refuse  to  pay  the  amount  of  the  face  of  the 
certificate  on  presentation  thereof  to  it  for  payment. 

Furthermore,  upon  consideration  of  all  the  evidence, 
we  do  not  think  it  is  shown  that  plaintiff  in  error  de- 
layed the  completion  of  the  building  twelve  days.  In 
our  opinion  the  trial  court  erred  in  not  finding  for  the 
plaintiff  in  error  and  against  the  defendant  in  error 
for  the  sum  of  $517.62,  the  face  of  the  certificate,  and 
costs,  and  rendering  judgment  therefor.  The  judg- 
ment must  therefore  be  reversed  and  a  judgment  ren- 
dered in  this  court  for  $517.62  and  interest  thereon 
from  the  date  of  the  demand  for  payment,  amounting 
to  $582.37.        Reversed  and  judgment  in  this  court. 
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Lena  Kesaj,  Defendant  in  Error,  ▼.  Adolph  Breyer,  Plaintiff  an 

Error. 

Qen.  No.  14,641. 

Landlord  and  tsNANi'-^irH^n  not  liable  /or  perionat  injuries.  Per- 
ianal injuries  ensuing  to  a  tenant  resulting  from  disrepair  of  a  por- 
tion of  the  premises  over  which  the  landlord  had  no  control,  cannot 
be  recovered  for  of  the  landlord. 

Maok»  J.»  dissenting. 

Action  in  case  for  personal  injuries.  Error  to  the  Municipal  Court 
of  Chicago;  the  Hon.  Max  Erbrwabdt,  Judge,  presiding.  Heard  in 
the  Branch  Appellate  Court  at  the  October  term,  1908.  Reversed 
with  finding  of  facts.  Opinion  filed  November  19,  1909.  Rehearing 
denied  December  3,  1909. 

William  A.  Jones  and  James  K.  Lambert^  for  plain- 
tiflf  in  error. 

Wallace  Strbetbb,  for  defendant  in  error;  Coe- 
NELius  Lynde,  of  counsel. 

Me.  Justice  Smith  delivered  the  opinion  of  the 
court. 

The  plaintiff,  Liena  Henry,  brought  action  in  the 
Municipal  Court  of  Chicago  against  Adolph  Breyer, 
the  defendant,  for  injuries  sustained  by  her  by  the  fall- 
ing of  a  porch  of  a  house  owned  by  defendant,  <m  July 
27,  1906.  The  trial  of  the  cause  resulted  in  a  verdict 
for  $500  against  the  defendant,  and  judgment  was  en- 
tered thereon. 

The  evidence  in  the  record  shows  that  the  defendant 
as  owner  of  the  house  leased  to  plaintiff  four  rooms  on 
the  second  floor  of  the  house,  and  that  he  leased  the 
third  or  upper  floor  of  the  house  to  one  O^Toole.  It 
was  a  frame  building,  and  Mrs.  Henry  with  her  family 
and  the  0  'Toole  family  were  its  only  occupants.  There 
was  at  the  rear  end  of  the  building  a  flight  of  stairs 
leading  up  from  the  ground  to  the  flat  occupied  by 
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plaintiff y  with  a  platfonn  at  the  entrance  of  plaintiff's 
flat.  From  this  platform  another  flight  of  stairs  led 
up  to  the  apartment  occupied  by  the  O'Tooles  on  the 
third  floor,  with  a  platform  at  the  entrance  of  the  third 
floor  flat  There  was  a  small  platform  halfway  be- 
tween the  platforms  above  mentioned.  These  flights 
of  stairs  were  on  the  outside  of  the  building.  While 
plaintiff  was  on  this  small  halfway  platform,  or,  as 
she  testifies,  on  the  top  platform  leading  into  the 
0  Toole  flat,  with  her  four  children,  and  while  Mrs. 
0 'Toole  and  her  child  were  also  there,  the  top  plat- 
form and  the  stairs  leading  up  to  it  from  the  platform 
at  the  second  story  flat  fell  down,  and  plaintiff  fell  to 
the  ground  and  was  injured.  The  stairs  leading  from 
the  ground  to  plaintiff's  flat  on  the  second  floor  of  the 
building  and  the  platform  at  the  second  floor  remained 
standing. 

A  preponderance  of  the  evidence  shows,  however, 
that  only  the  small  platform  halfway  up  from  the 
second  floor  platform  and  the  stairs  between  these  plat- 
forms fell.  The  stairs  leading  from  the  halfway  plat- 
form to  Mrs.  0 'Toole's  platform  at  the  third  floor  and 
that  platform  were  directly  nailed  or  attached  to  the 
building  and  did  not  fall.  The  plaintiff,  therefore, 
must  have  been  on  this  halfway  platform,  or  on  the 
stairs  leading  up  to  it. 

The  evidence  does  not  show,  and  it  is  not  daimed, 
that  the  defendant  Breyer,  the  landlord,  expressly 
agreed  to  keep  the  premises  occupied  by  these  tenants 
in  repair,  or  that  the  defendant  Breyer  was  hi  control 
of  the  stairs  and  platforms  leading  up  from  the  second 
story  platform  to  the  third  story  of  the  building,  unless 
the  facts  above  stated,  in  legal  effect,  gave  to  him,  or 
placed  in  him  such  control. 

Access  was  also  had  to  these  apartments  by  stairs  on 
the  east  or  front  end  of  the  building. 

The  plaintiff  offered  evidence  tending  to  show  that 
the  defendant  Breyer  had  a  conversation  a  short  time 
before  the  accident  in  question  with  one  Shooker,  a 
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carpenter,  in  which  Shocker  told  Breyer  that  he  should 
fix  that  porch,  and  that  Breyer  replied:  **This  can 
stand  for  years  yet/*  Breyer  denies  that  he  had  any 
such  conversation  and  that  he  ever  saw  Shocker  before 
the  trial. 

The  qnestion  is  raised  whether,  on  the  facts  shown, 
the  defendant  Breyer  is  liable  for  the  alleged  injuries. 

The  liability  of  the  landlord  must  rest  upon  the 
theory  that  the  platform  and  stairs  which  fell  were 
common  appurtenances  to  both  tenements  and  used  by 
the  tenants  as  the  means  of  access  to  and  egress  from 
the  premises  demised  to  them,  and  that  Breyer,  as 
landlord,  retained  control  over  the  same  for  the  com- 
mon use  of  both  tenants,  and  that,  therefore,  he  was 
under  an  implied  obligation  to  use  reasonable  dili- 
gence to  keep  such  platform  and  stairway  in  a  safe 
condition.  This  is  the  theory  urged  by  counsel  for 
plaintiff. 

In  our  opinion  the  portion  of  the  stairs  and  the  plat- 
form leading  up  from  the  second  story  platform  to  the 
third  story  platform  were  an  appurtenance  to  the 
third  story  flat,  and  not  a  common  appurtenance  to 
both  tenements.  They  were  a  necessary  means  of  in- 
gress to  and  egress  from  the  third  story  flat  only.  The 
stairway  was  not  an  appurtenant  to  any  other  part  of 
the  building.  Breyer  did  not  retain  control  over  these 
stairs  and  platforms.  The  control  passed  to  O 'Toole 
as  an  appurtenance  to  his  flat.  No  other  tenant  had 
the  right  to  use  the  platforms  and  stairs  against  his 
will  or  objection. 

We  do  not  think  the  fact  that  the  stairway  from  the 
ground  to  the  second  story  flat  leased  to  the  plaintiff 
was  designed  and  used  as  a  means  of  access  to  both 
tenements  in  the  building,  and  the  stairway  leading 
from  the  second  story  platform  or  porch  to  the  third 
story  flat  was  a  continuation  of  the  same,  changes  the 
character  of  the  upper  portion  of  the  stairway  or  its 
use,  or  the  legal  relations  of  the  defendant  Breyer  to 
it.    The  controlling  fact  is  that  it  could  only  be  used 
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in  connection  with  the  O^Toole  flat,  and  it  was  not  there 
for  the  common  nse  of  both  tenants.  The  section  of  the 
stairway  Which  fell  was  not  necessary  or  essential  to 
the  enjoyment  of  the  second  story  flat,  and  it  was 
therefore  not  a  common  ai>purtenance  to  both  flats. 
Plaintiff  did  not  take  with  her  lease  of  the  second  floor 
flat  any  easement  or  right  over  the  section  of  the  stairs 
which  fell,  because  snch  easement  was  not  necessary  to 
her  enjoyment  of  the  flat  leased  to  her.  Taylor's  Land- 
lord and  T.,  sec.  162.  As  said  in  Root  v.  Wadhams,  107 
N.  T.  384,  at  page  394  of  the  opinion:  ** Nothing 
passes  by  the  word  appurtenances  except  such  incor- 
XX)real  easements  or  rights  or  privileges  as  are  strictly 
necessary  and  essential  to  the  proper  enjoyment  of  the 
estate  granted.  A  mere  convenience  is  not  sufficient 
to  thus  create  such  a  right  or  easement.  (See  Ogden 
V.  Jennings,  62  N.  Y.,  526;  Green  v.  Collins,  86  id.  246; 
Griffiths  V.  Morrison,  106  id.  165.) '' 

In  our  opinion  the  use  of  and  rights  and  privileges 
over  the  section  of  stairs  which  fell  were  strictly  neces- 
sary and  essential  to  the  proper  enjoyment  of  the 
0 'Toole  flat  and  passed  to  O 'Toole  as  an  appurtenance 
thereto.  If  so,  defendant  Breyer  had  no  control  over 
it  at  the  time  of  the  accident,  was  under  no  implied 
obligation  to  use  reasonable  diligence  to  keep  it  in  safe 
condition  for  use.  In  the  absence  of  a  covenant  to 
repair,  the  defendant  Breyer  is  not  liable  for  injury 
resulting  from  tiie  faulty  construction  or  condition  of 
the  premises,  the  control  over  which  is  in  the  hand«  of 
a  tenant,  either  to  the  tenant  or  third  persons,  unless 
he  was  guilty  of  fraud  in  misrepresenting  the  condition 
of  the  premises  or  concealed  facts  relative  to  their  con- 
dition which  it  was  his  duty  to  disclose  to  the  tenant 
Woods  Landlord  and  T.,  sec.  384.  There  is  no  evi- 
dence in  this  case  of  any  such  fraud  or  concealment 

We  conclude,  therefore,  that  there  is  no  liability  on 
the  part  of  the  defendant  for  the  injuries  sustained  by 
the  plarcitiff  and  that  the  judgment  of  the  Municipal 
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Court  is  erroneous  and  contrary  to  law.    The  judg- 
ment is  reversed  with  a  finding  of  fact. 

Reversed  with  finding  of  fact. 

Mack,  J.,  dissenting:  I  cannot  agree  that  the  de- 
fendant Breyer  was  not  in  control  of  that  part  of 
the  staircase  that  fell.  There  is  no  contention  that  he 
owed  complainant  a  duty  as  to  that  part  of  the  stair- 
case because  of  the  fact  that  she  was  his  second  story 
tenant.  As  such  tenant,  she  had  no  right  appurtenant 
to  her  premises,  in  and  to  the  staircase  leading  to  the 
third  floor.  But  it  is  claimed  that  he  was  under  the 
same  duty  to  her  that  he  was  to  the  third  floor  tenant 
and  to  any  of  her  guests. 

The  exact  question  is  this.  A  house  has  several 
flats,  each  comprising  all  of  the  rooms  on  one  floor.  A 
stairway  leads  from  the  ground  to  the  top  with  plat- 
forms on  each  floor  and  landings  halfway  between  each 
floor.  The  owner  of  the  premises  leases  the  rooms  on 
each  floor.  The  majority  of  the  court  concede  that  on 
these  facts,  the  landlord  will  be  held  to  have  remained 
in  control  of  that  part  of  the  stairs  and  landings  and 
platforms  over  which  the  tenants  of  more  than  one 
floor  necessarily  have  an  easement  of  passage,  but 
hold  that  he  will  be  held  not  to  have  retained  the  con- 
trol of  the  top  floor  platform  and  so  much  of  the  stairs 
as  leads  to  it  from  the  floor  next  below,  because  as  to 
these  none  but  the  top  floor  tenant  has  an  easement. 
We  have  been  unable  to  find  any  authority  directly  in 
point  on  the  proposition.  It  may  be  conceded  that  the 
landlord  could  divide  his  possession  and  control,  that 
he  could  demise  with  the  top  floor  flat  not  merely  an 
easement  of  passage  over  the  upper  platform  and  stairs 
but  the  upper  platform  and  top  flight  of  stairs  them- 
selves, thus  giving  the  upper  floor  tenant  the  right  to 
obstruct  them  or  to  use  them  for  any  purpose.  But  in 
the  absence  of  any  evidence  of  a  lease  to  this  effect,  or 
of  such  actual  exclusive  possession  and  use  by  the  up- 
per floor  tenant^  the  proof  of  ownership  and  of  the 
common  use  of  the  stairway,  the  lower  portion  of 
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which,  it  is  conceded,  remains  in  the  landlord's  con- 
trol because  of  the  common  right  of  seyeral  tenants, 
justifies  a  finding  that  the  landlord  and  not  the  upper 
fioor  tenant  retained  the  possession  and  control  as  well 
of  the  upper  as  of  the  lower  stairs.  The  presumption 
that  arises  from  this  evidence  may  of  course  be  re- 
butted by  proof  that  such  possession  was  in  fact  de- 
mised to  the  tenant,  but  no  such  proof  was  offered. 
In  my  opinion  the  judgment  should  be  affirmed. 


C.  E.  Elkiiui,  Defendant  in  Error,  v.  Diary  Schillincrer  et  al.. 
Plaintiffs  in  Error. 

Oen.  Ho.  14,657. 

1.  Mechanics'  ukn — what  esaential  to  joint  judgment  against 
oumer  and  contractor.  Under  section  28  of  the  mechanics'  Uen  law, 
the  subcontractor  must  proye  that  he  is  entitled  to  a  lien  on  the 
premises  In  question  In  order  to  entitle  him  to  a  joint  judgment 
against  the  owner  and  contractor. 

2.  Mechanics*  uxn— erroneous  to  render  judgment  for  attorney*s 
fee.  Held,  that  the  rendition  of  a  Judgment  for  attorney's  fee  in  an 
action  brought  under  the  mechanics'  lien  act  is  erroneous. 

Mechanics'  lien.  Error  to  the  Municipal  Court  of  Chicago;  the 
Hon.  Frank  Cbowe,  Judge,  presiding.  Heard  in  the  Branch  Appel- 
late Court  at  the  October  term,  1908.  Reversed.  Opinion  filed  No- 
yember  19,  1909. 

McCasehx  &  Son,  for  plaintiffs  in  error. 
No  appearance  by  defendant  in  error. 

Mb.  Justice  Smith  delivered  the  opinion  of  the 
court. 

The  defendant  in  error,  Elkins,  brought  an  action  in 
the  Municipal  Court  of  Chicago  under  section  28  of 
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the  lien  law  to  recover  $33.50  alleged  to  be  due  him  for 
labor  on  a  bnilding  of  Mary  Sehillinger,  plaintiff  in  er- 
tor,  as  a  subcontractor.  The  court  found  in  favor  of 
the  plaintiff  and  entered  judgment  for  the  amount  sued 
for,  and  five  dollars  attorneys'  fees  in  the  case.  Er- 
rors are  assigned  on  the  judgment. 

Upon  an  examination  of  the  record  we  find  that  the 
judgment  is  erroneous  upon  the  merits,  and  for  the 
reason  that  it  includes  an  attorney's  fee. 

In  our  opinion  the  evidence  does  not,  under  the  law, 
warrant  t}ie  conclusion  that  defendant  in  error  is  en- 
titled to  a  mechanic's  lien  on  the  premises.  The  plain- 
tiff must  prove,  in  actions  brought  under  this  statute, 
that  he  has  a  lien  on  the  premises  in  order  to  entitle 
him  to  a  joint  judgment  against  the  owner  and  con- 
tractor. The  plaintiff  failed  to  make  this  proof.  The 
evidence  shows  that  he  is  not  entitled  to  a  lien.  Nb  in- 
debtedness is  shown  and  found  from  the  owner  to  the 
contractor.  The  judgment  is  therefore  erroneous. 
Merritt  v.  Crane  Co.,  126  HI.  App.  337;  Culver  v.  Bl- 
well,  73  Dl.  536. 

The  judgment  is  also  erroneous  because  it  allows  an 
attorney's  fee.    ManowskL  v.  Stephan,  233  HI.  411. 

The  judgment  is  reversed  but  the  cause  is  not  re- 
manded. 

Reversed. 


Tolin  Winter,  Defendant  in  Error,  ▼.  Fred  W.  Meier,  Plaintiff  in 

Error. 

Oen.  No.  14,665. 

Accord  and  satisfaction— ii^Ttat  consideration  Bufflcient  to  estab- 
lish. While  the  common  law  doctrine  that  a  debt  could  not  be 
settled  by  the  payment  of  a  less  sum,  is  still  the  law  of  this  State. 
yet  a  slife^ht  yariatlon  in  the  way  of  added  consideration  wiU  remove 
a  case  from  the  operation  of  this  strict  common  law  rule.  After 
an  accord  and  satisfaction  has  been  made,  subsequent  payments  are 
voluntary. 
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Assumpsit.  Error  to  the  Municipal  Court  of  Chicago;  the  Hon. 
W.  W.  Maxwell,  Judge,  presiding.  Heard  in  this  court  at  the  Oc- 
tober term,  1908.  Reversed  and  Judgment  here.  Opinion  filed  No- 
vember 22,  1909.  .Rehearing  denied  December  6,  1909. 

Fbbdebick  H.  Wickett  and  Geobgb  J.  Meieb^  for 
plaintiflf  in  error. 

WiLUAM  D.  Johnson,  for  defendant  in  error. 

Mb.  Presiding  Justicb  Hoidom  delivered  the  opin- 
ion of  the  court 

The  original  statement  of  plaintiff  ^s  claim  filed  in 
the  Mnnicipal  Court  is  **for  money  lent  by  the  plain- 
tiflf to  defendant  on  or  about  the  month  of  June,  1895, 
the  sum  of  $400."  By  leave  of  court  this  statement  of 
claim  was  amended  by  adding  in  form  a  count  declar- 
ing upon  four  notes,  one  for  $125  and  three  for  $100 
each,  made  by  defendant,  payable  to  the  order  of  plain- 
tiflf, all  dated  February  1,  1897,  and  payable  respect- 
ively February  1,  1898,  1899,  1901  and  1902,  after 
date,  with  interest  at  six  per  cent  per  annum.  The 
count  concludes,  *Hhat  said  four  promissory  notes 
were  afterwards  returned  to  the  defendant  herein  by 
the  plaintiff  herein,  and  the  defendant  then  either  lost 
or  destroyed  them." 

The  cause  was  tried  before  the  court,  a  jury  having 
been  waived,  and  the  court  found  the  issues  for  the 
plaintiflf,  with  damages  assessed  at  $444.95,  for  which 
sum  judgment  was  entered,  and  defendant  sued  out 
from  this  court  a  writ  of  error  and  asks  a  reversal  of 
the  judgment  and  a  finding  by  this  court  in  his  favor. 
The  testimony  shows  that  the  original  transaction  in- 
volved a  loan  of  $400  in  the  spring  of  1895  to  defend- 
ant from  plaintiflf,  for  which  defendant  gave  to  plain- 
tiflf the  notes  of  Meier,  Heldt  and  Rosenfeldt  for  $400; 
that  these  notes  were  subsequently  surrendered  for 
the  four  notes  of  defendant  set  out  in  the  amended 
statement ;  that  in  February,  1902,  defendant  being  in 
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failing  circumstaiices  and  owing  more  money  than  he 
could  pay,  settled  the  claim  of  plaintiff  by  paying  him 
$200  and  receiving  from  him  a  surrender  of  the  four 
notes  for  $100  each  last  given;  that  at  the  same  time 
defendant  took  a  written  release  signed  by  plaintiff. 
Plaintiff  denied  that  any  representation  was  made  that 
defendant  was  in  failing  circumstances  at  the  time  of 
receiving  the  $200  and  the  surrender  of  the  notes,  but 
admits  defendant  said  he  owed  a  lot  of  money,  but  de- 
nies giving  the  release  received  in  evidence  on  the 
proffer  of  defendant.  Plaintiff  contends  that  at  the 
time  of  receiving  the  $200  from  defendant  and  his  sur- 
render of  the  notes  to  him,  defendant  promised  to  pay 
the  balance,  and  it  is  admitted  that  defendant  did  sub- 
sequently pay  plaintiff  an  additional  $50.  It  seems  to 
us  that  the  finding  of  the  Municipal  Court  is  against 
the  preponderating  force  of  the  evidence.  While  de- 
fendant insists  he  made  plaintiff  aware  of  the  fact  at 
the  time  that  he  claims  a  settlement  was  made,  that  he 
was  in  financial  straits,  plaintiff  denies  it,  yet  ad- 
mits that  defendant  told  him  he  owed  a  lot  of  money. 
A  man  owing  a  lot  of  money,  and  so  representing  to  a 
creditor  with  whom  he  is  making  a  settlement  at  50  per 
cent  on  a  long  past  due  claim,  may,  by  inference  at 
least,  be  regarded  as  representing  himself  as  finan- 
cially embarrassed,  and  when  the  creditor  accepts  the 
money  proffered  and  surrenders  the  evidences  of  such 
indebtedness  to  the  debtor  and  gives  a  written  release 
of  all  claims,  a  strong  presumption  may  rightfully  be 
indulged  that  the  money  was  received  and  the  notes 
surrendered  and  the  release  given  because  of  the  finan- 
cial embarrassment  and  at  least  apparent  insolvency 
of  the  debtor.  The  pertinent  facts,  not  in  dispute, 
strongly  corroborate  defendant's  contention.  Much  of 
plaintiff's  evidence  is  refuted  by  his  admissions  of 
facts  which  tend  to  corroborate  defendant's  claimed 
defense  and  in  a  large  measure  support  it. 

While  the  common  law  doctrine  that  a  debt  could 
not  be  settled  by  the  payment  of  a  less  sum,  but  that 
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such  payment  must  be  regarded  as  received  on  account 
of  the  debt  due  and  a  pro  tanto  reduction  of  the  debt, 
is  still  the  law  of  this  State,  yet  a  slight  variation  in 
the  way  of  added  consideration  will  readily  remove 
a  case  from  the  operation  of  this  strict  common  law 
doctrine.  So  the  courts  of  this  and  other  States  have 
held  that  any  other  consideration  not  of  mtricisic  value 
to  the  creditor,  moving  from  the  creditor,  is  sufficient 
to  withdraw  the  case  from  the  operation  of  the  common 
law  doctrine.  A  settlement  made  in  view  of  the  in- 
solvency of  the  debtor  is  a  consideration  of  suflScient 
value  to  bind  the  parties  to  the  settiement  made  and 
work  an  accord  and  satisfaction  between  them. 

In  Curtis  v.  Martin,  20  111.  557,  it  was  held  that  ''if 
a  smaller  sum  be  taken  by  way  of  compromise  •  •  • 
from  a  debtor  in  failing  circumstances,  in  full  dis- 
charge of  the  debt,  no  reason  is  perceived  why  it  should 
not  be  binding  on  the  parties.''  Murphy  v.  Halleran, 
50  HI.  App.  594;  Eice  v.  Mortgage  Co.,  70  Minn.  77; 
Dawson  v.  Beall,  68  Ga.  328;  Hinckley  v.  Arey,  27  Me. 
362. 

The  case  must  be  adjudged  as  of  February,  1902, 
when  the  settlement  was  made  and  the  money  received, 
the  notes  surrendered  and  release  given.  This  was 
upon  a  suflScient  consideration  and  the  debt  was  then 
discharged.  Whatever  money  was  subsequently  paid 
was  a  voluntary  payment  and  in  no  way  affected  the 
prior  settlement.  This  being  our  view  of  the  case,  the 
other  points  made  and  argued  become  of  no  importance 
to  our  decision. 

The  judgment  of  the  Municipal  Court  is  reversed 
and  judgment  for  defendant  is  directed  to  be  entered 
in  this  court. 

Reversed  and  judgment  for  defendant  here. 
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Albert  Broeckert,  Defendant  in  Error,  t.  Xorava  Gonitmetkni 
Company,  PlaintilT  in  Error. 

Gen.  Vo.  14,866. 

PEB80NAL  iNJUBiEs — who  liable  foT  Violation  of  ordinance.  In  an 
action  for  an  injury  resulting  from  the  violation  of  an  ordinance 
regulating  protection  to  be  aflCorded  where  buildings  are  being 
erected,  repaired,  altered  or  removed.  It  Is  the  owner  or  the  general 
contractor  having  supervision  or  control  of  the  building  in  ques- 
tion who  is  liable. 

Tort  Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Anif old 
Heap,  Judge,  presiding.  Heard  in  this  court  at  the  October  term, 
1908.  Reversed  and  remanded.  Opinion  filed  November  22,  1909. 
Rehearing  denied  December  6,  1909. 

John  Clabk  Baker,  for  plaintiff  in  error. 
Felix  J.  Stbbyckmanb,  for  defendant  in  error. 

Mr.  Presiding  Justice  Hoij)OM  delivered  the  opin- 
ion of  the  court. 

Plaintiff  recovered  a  judgment  for  $650  agiainst 
plaintiff  in  error  in  the  Municipal  Court  upon  the  ver- 
dict of  a  jury.  The  action  was  of  the  fourth  class  in 
tort  and  brought  against  the  National  Fire  Proofing 
Company  and  the  Morava  Construction  Company  by 
plaintiff  to  recover  damages  for  a  personal  injury  to 
him,  which  he  claims  resulted  from  the  negligence  of 
both  the  companies  named.  The  jury  found  in  favor 
of  the  National  Fire  Proof  Company  and  by  their  ver- 
dict of  not  guilty  eliminated  it  from  the  cause. 

Plaintiff  was  a  laborer  in  the  employ  of  the  National 
Fire  Proof  Company  and  at  the  time  of  being  hurt  was 
engaged  in  moving  some  planks  from  an  alley  into  a 
building  which  was  in  course  of  construction,  for  the 
steel  work  of  which  the  Morava  Company  had  a  con- 
tract. On  the  morning  of  the  accident  to  plaintiff  the 
Morava  Company's  workmen  were  engaged  in  con- 
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struction  work  on  the  third  floor.  Prom  that,  floor  a 
piece  of  so-called  ** lagging/'  which  was  a  board  or 
plank  abont  2'^  x  4'  and  7'  in  length,  fell  from  the 
third  floor  and  struck  plaintiff  **  edgeways ''  on  his  left 
hand  between  the  thnmb  and  second  finger,  crushing 
the  thumb  and  otherwise  injuring  his  hand 

As  this  cause  must  again  be  tried:,  we  refrain  from 
commenting  upon  the  weight  of  the  evidence,  whatever 
it  may  be,  which  may  tend  to  support  a  recovery 
against  plaintiff  in  error  under  its  liability  at  common 
law,  but  shall  confine  such  discussion  as  we  may  in- 
dulge in  to  the  proof,  or  rather  lack  of  proof,  that  the 
Morava  Company  violated  section  728  of  the  Municipal 
Code  of  Chicago,  the  material  part  of  which  is,  **A11 
scaffolds  erected  in  this  city  for  use  in  the  erection,  re- 
pairing, alteration  or  removal  of  buildings  shall  be 
well  and  safely  supported  and  of  sufficient  width  and 
properly  secure  so  as  to  insure  the  safety  of  persons 
working  thereon  or  passing  under  the  same,  and  to 
prevent  the  falling  therefrom  of  any  material  that  may 
be  used,  placed  or  deposited  thereon. 

**It  shall  be  the  duty  of  every  owner,  person  or  cor- 
poration who  shall  have  the  supervision  or  control  of 
the  construction  of  or  remodeling  of  any  building  hav- 
ing more  than  three  frame  floors,  whether  some  or  all 
of  such  floors  are  above  or  below  the  established  street 
grade,  to  provide  and  lay  upon  the  upper  side  of  the 
joists  or  girders,  or  both,  of  the  first  floor  below  the 

riveters  and  structural  steel  workers  a  plank  floor. 
•  •  •  M 

The  case  as  finally  given  to  the  jury  limited  the  lia- 
bility of  the  Morava  Company  to  its  violation  of  section 
728,  supra.  Counsel  for  plaintiff  read  the  ordinance 
to  the  jury,  the  court  in  instructing  the  jury  again  read 
it  to  them,  and  at  a  subsequent  stage  of  his  instructions 
repeated  a  portion  of  it  to  the  jury.  The  trial  judge 
concluded  his  instructions  to  the  jury  by  saying  to 
them  as  the  final  word  from  the  court,  *Hhat  the  only 
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grounds  upon  whidi  the  plaintiff  can  reoover  in  this 
case,  if  at  all,  is  npon  the  allegations  that  defendant 
violated  the  ordinance  introduced  in  evidence  or  some 
portion  thereof.  ^^ 

The  court  gave  the  quoted  instruction  in  the  place 
of  a  similar  preceding  instruction  which  he  withdrew, 
omitting  therefrom  the  qualifying  words,  "and  to  re- 
cover on  that  ground  he  must  prove  that  the  defendant 
has  the  control  or  supervision  of  the  construction  of 
the  building.  •  •  •  >'  To  so  prove  was  the  burden  of 
plaintiff  before  he  could  recover  damages.  The  in- 
struction as  first  given  stated  the  legal  proposition 
with  accuracy;  its  withdrawal  was  prejudicial  to  de- 
fendant, and  the  giving  of  the  final  instruction  re- 
versible error.  The  orcHnaDce  being  subversive  of  the 
common  law,  nothing  necessary  to  a  recovery  can  be 
presumed,  but  that  which  is  made  essential  to  a  re- 
covery by  the  ordinance  must  be  established  by  af- 
firmative proof  before  a  recovery  can  be  sustained. 
The  persons  liable  under  the  ordinance  are  **  every 
owner,  person  or  corporation  who  shall  have  the  super- 
vision or  control  of  the  construction  of  or  remodeling 
of  any  building,"  eta  There  is  no  evidence  that  the 
Morava  Company  was  owner  or  had  supervision  or 
control  of  the  building.  It  was  not  a  general  contract- 
or, but  contractor  for  the  steel  construction  work. 
There  is  no  evidence  that  there  was  any  general  con- 
tractor, and  for  aught  that  appears  to  the  contrary  the 
owner  may  not  have  employed  any  general  contractor, 
but  have  let  the  contracts  for  work  and  material  en- 
tering into  the  building  himself.  The  persons  liable 
for  a  violation  of  the  ordinance  are  the  owners  and 
persons  supervising  or  in  control.  The  Morava  Com- 
pany was  neither  owner  nor  in  control  or  supervision. 
There  is  no  pretense  that  it  was  either.  The  trial 
judge  seems  to  have  proceeded  upon  the  erroneous 
theory  that  notwithstanding  the  ordinance  cast  no  duty 
upon  the  Morava  Company  and  imposed  no  obligation 
whatever  upon  it,  yet  it  might  be  made  responsible  for 

the  policy  to  Davis,  the  usee  plaintiff,  and  that  no  con- 
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any  violation  which  may  have  resulted  from  failure  to 
conform  to  the  ordinance  by  those  charged  with  that 
duty  by  its  terms.  Such  was  the  trend  of  the  instruc- 
tion last  given  to  the  jury.  As  said  by  Mr.  Justice 
Baker  in  Wells  v.  Conroy,  No.  13719,  not  reported, 
**We  do  not  think  sea  728  of  the  city  ordinance  ap- 
plicable to  the  facts  of  this  case."  Grace  v.  Gallagher, 
140  lU.  App.  603. 

The  judgment  of  the  Municipal  Court  is  reversed 
and  the  cause  remanded. 

Reversed  and  remanded. 


Chicago  Title  ft  Trust  Co.,  Trustee,  Defendant  in  Error,  t.  The 
Kemler  Lnmber  Co.,  Plaintifl  in  Error. 

Gen.  Ho.  14,676. 

1.  Landldbd  AiTD  TENANT— ioTien  estoppel  to  question  validity  of 
lease  arises^  If  a  lease  is  defectively  executed  on  the  part  of  the 
lessor,  the  lessee,  by  accepting  it  and  in  yirtue  of  its  condition  taking 
possession  of  the  premises  demised  and  paying  rent  therefor  In  ac> 
cord  with  its  terms,  is  estopped  to  challenge  the  method  of  its  execu- 
tion by  the  lessgr. 

2.  Landlobd  and  tenant — effect  of  assignment  to  validate  exeisur 
Hon.  A  defective  execution  by  the  lessor  is  validated  by  the  assign- 
ment under  seal  of  the  lease  by  the  lessee. 

8.  Cobfosations — what  does  not  invalidate  execution  by.  The 
execution  of  a  lease  by  a  corporation  is  not  invalidated  because  the 
corporate  seal  does  not  exactly  correspond  with  the  corporate  name. 

4.  Municipal  Goitbt— loften  plea  of  setoff  inappropriate.  A 
plea  of  setoff  is  inappropriate  if  not  conformable  to  the  practice  re- 
garding the  particular  class  of  cases  in  which  it  is  filed. 

5.  Municipal  Couvt—when  judgments  not  subject  to  review.  In 
the  manner  of  review  the  Appellate  Court  has  yielded  its  judgment 
to  the  observance  of  the  distinctions  as  to  the  classes  of  actions  un- 
der the  Municipal  Court  Act,  and  denied  the  right  to  such  review 
where  the  plaintiff  in  error  has  failed  to  invoke  the  court's  juris- 
diction within  the  time  provided  for  in  cases  of  the  fourth  class. 
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Assumpsit.  Error  to  the  MuBiclpal  Court  of  Chicago;  the  Hon. 
Abitold  Heap,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1908.    Affirmed.    Opinion  filed  Noyember  22,  1909. 

GusTAv  E.  Beekly,  for  plaintiff  in  error;  Edwabd 
Maher,  of  counsel. 

John  S.  Stevens,  for  defendant  in  error. 

Mb.  PBBsn>iNG  Justice  Hou)OM  delivered  the  opin- 
ion of  the  court. 

James  B.  Hobbs  leased  to  defendant  certain  prem- 
ises in  Chicago  for  a  term  of  five  years  from  November 
15, 1903,  at  a  rental  of  $166.66  per  month  after  the  first 
two  years  of  the  term.  This  action  is  for  rent  for  the 
month  of  November,  1907.  The  lease  was  offered  in 
evidence  and  appears  to  have  been  executed  by  the  par- 
ties in  the  following  manner : 
^^Schloeder  and  Kemler  Co.     James  B.  Hobbs  (seal) 

Corporate  Seal.  by  Fred  W.  Cornish,  Agt. 

Chicago,  111.         by  W.  W.  Rathborne,  President 

Attest.  Geo.  J.  Kemler,  Secretary.'* 

Under  this  lease  defendant  took  possession  of  the 
premises  demised  and  enjoyed  the  same  and  paid  rent 
according  to  the  terms  of  the  lease  to  the  lessor  until 
he  parted  with  his  title  to  the  plaintiff,  and  thereafter 
-paid  rent  to  plaintiff  until  the  month's  rent  in  suit  was 
due.  The  deed  from  Hobbs  to  plaintiff  was,  together 
with  the  lease  and  its  assignment^  offered  and  received 
in  evidence.  The  assignment  of  the  lease  is  in  these 
words : 

^  *  Chicago  Nbv.  13,  '06. 

For  value  received  I  hereby  assign  all  my  right,  title 
and  interest  in  the  within  lease  to  the  Chicago  Title  & 
Trust  Company,  Trustee,  and  to  the  rentals  from  Dec 
1st,  1906. 

James  B.  Hobbs.  (Seal)'' 

Defendant  pleaded  non  assumpsit  and  set-off  in  the 
sum  of  $2000.  The  plea  of  set-off  on  motion  of  plain- 
tiff was  stricken  from  the  files. 
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•  A  jury  was  impaneled  to  try  the  cause,  and  after  all 
tlie  proofs  were  concluded  the  court  instructed  the  jury 
to  find  a  verdict  for  plaintiff  for  the  amount  of  its 
daim,  and  entered  judgment  thereon  after  overruling 
a  motion  for  a  new  trial. 

It  is  urged  for  reversal  that  the  lease  was  not  ad- 
missible in  evidence  as  not  being  formally  executed  by 
Hobbs  or  by  defendant,  and  that  defendant's  plea  of 
Bet-off  should  have  been  retained  and  his  claim  tried 
in  this  suit  While  the  lease  is  defectively  executed 
on  the  part  of  Hobbs,  yet  defendant,  by  accepting  it 
and  in  virtue  of  its  conditions  taking  possession  of 
the  premises  demised  and  paying  rent  therefor,  in  ac- 
cord with  its  terms,  is  estopped  to  challenge  the  method 
of  its  execution  by  the  lessor.  Moreover,  from  the 
facts  last  recited  and  the  receiving  of  rent  by  the  les- 
sor, he  ratified  and  adopted  as  his  own  the  execution  of 
the  lease  in  his  name  by  his  agent.  To  further  validate 
the  execution  by  Hobbs,  his  assignment  under  seal  of 
the  lease  to  plaintiff  was  a  suflScient  recognition  of  the 
act  of  his  a^ent  to  forever  estop  him  from  calling  it  in 
question.   Eoby  v.  Cossitt,  78  HI.  638. 

The  execution  by  defendant  was  not  invalidated  be- 
cause the  corporate  seal  did  not  exactly  tally  with  the 
corporate  name  of  defendant.  It  was  its  corporate 
seal,  and  it  had  a  right  to  adopt  a  seal  in  such  form  as 
it  might  choose.  On  the  other  hand,  if  the  lease  is  not 
well  executed  in  form,  it  became  binding  upon  defend- 
ant by  acceptance  of  the  lease,  the  going  into  ix)sses- 
sion  of  the  premises  described  in  the  lease  and  the 
paying  of  rent  in  accord  with  the  rent  reserved  to  be 
paid  hy  the  terms  of  the  lease.  Defendant  attorned  to 
plaintiff  by  paying  all  rent  due  under  the  lease  from 
the  time  of  its  assignment  to  plaintiff  until  the  accru- 
ing of  the  month's  rent  the  subject  of  this  litigation. 

This  action  is  of  the  fourth  class  in  the  Municipal 
Court  and  the  claim  of  set-off  would  come  within  those 
causes  cognizable  as  of  the  first  class.  Had  the  plea 
of  set-off  been  such  as  to  have  brought  the  cross  cause 
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into  the  fourth  class  under  the  Municipal  Court  Act^ 
then  the  plea  should  have  been  allowed  to  stand ;  but  it 
clearly  came  within  another  class  and  was  not,  for  that 
reason,  germane  to  the  main  suit  or  a  proper  subject 
of  counterclaim.  No  written  pleadings  were  required 
in  the  main  suit,  while  such  pleadings  are  made  neces- 
sary in  cases  of  the  first  class,  of  which  class  was  de- 
fendant's counterclaim.  In  the  two  classes  different 
scales  of  costs  obtain.  The  Municipal  Court  Act  pre- 
serves the  distinctions  between  actions  or  claims  cogni- 
zable in  the  Municipal  Court  and  has  divided  them  into 
classes.  These  distinctions  must  be  given  effect  and 
each  action  confined  within  the  dass  designated  by  the 
Act.  Such  rule  should  be  held  to  govern  cross  actions 
as  strictly  as  original  actions.  In  tiie  matter  of  review 
this  court  has  yielded  its  judgment  to  the  observance 
of  the  distinctions  as  to  classes  of  actions  under  the 
Municipal  Court  Act,  and  denied  the  right  to  such  re- 
view where  the  plaintiff  in  error  had  failed  to  invoke  the 
court's  jurisdiction  within  the  time  provided  for  cases 
of  the  "fourth  dass.''  Schindler  v.  Edwards,  134  HI. 
Af^.  637 ;  Benjamin  v.  Chicago,  Ind.  &  Louis.  By.  Co., 
Gen.  No.  13802,  not  reported. 
The  judgment  of  the  Municipal  Court  is  affirmed. 

Affirmed. 


Tohn  X.  Scanlan,  Defendant  in  Error,  t.  Joseph  Eoerth,  Plaintiff 

in  Error. 

Gen.  No.  14,713. 

1.  liAiniLOBD  AKD  TSNANiv- ioTUii  does  Hot  estoblUh  surrender.  Tte 
testimony  of  the  lessee  as  to  conyereations  with  a  rent  collecting 
agent  of  the  lessor  to  the  effect  that  such  agent  said  that  such  lessor 
had  told  him  (the  agent)  that  he  migiht  accept  from  the  lessee  the 
keys  to  the  premises  and  the  surrender  of  the  same,  does  not  estab- 
lish a  legal  surrender.  The  burden  of  proylng  a  surrender  rests 
upon  the  lessee. 


Digitized  by 


Google 


Chicago— First  Distbict— Novbmbee,  1909.    583 

Scanlan  y.  Hoertb,  161  111.  App.  582. 

2.  Landlobd  and  tenant— irften  agent  not  authorized  to  sur- 
render. An  authority  to  collect  rent  does  not  presumptiyely  carry 
with  it  the  power  to  cancel  a  renting  contract  under  seal. 

8.  Landlord  and  tenant— obUoration  of  landlord  to  recent  upon 
aJHxndonment.  In  case  o<  abandonment  by  the  tenant,  the  authori- 
ties are  that  the  landlord  may  re-enter  and  re-rent  if  he  can,  but 
he  is  under  no  legal  obligation  to  re-rent  if  he  can;  having  an  op- 
portunity to  re-rent  and  not  doing  it  does  not  depriye  him  of  his 
remedy  upon  the  lease. 

Action  commenced  before  Justice  of  the  peace.  Error  to  the  Cir- 
cuit Court  of  Cook  county;  the  Hon.  Richabd  S.  Tuthill,  Judges 
presiding.  Heard  in  this  court  at  the  October  term,  1908.  Affirmed. 
Opinion  filed  November  22,  1909.  Rehearing  denied  December  6, 
1909. 

HowABD  E.  Leaoh,  for  plaintiff  in  error. 
KiOKHAM  Scanlan,  for  defendant  in  error. 

Mb.  Pbesiding  Justice  Holdom  delivered  the  opin- 
ion of  the  conrt. 

This  action  originated  in  the  court  of  a  Cook  county 
jnstice  of  the  peace  and  was  tried  de  novo  on  appeal  to 
the  Circuit  Conrt  by  the  defendant,  whose  defenses 
were  unavailing  in  both  courts  to  prevent  plaintiff 
from  recovering  his  demand.  This  demand  is  for  rent 
for  the  months  of  November  and  December,  1904,  at 
thirty  dollars  per  month,  for  the  first  floor  of  2111 
West  Harrison  street,  Chicago,  and  both  judgments 
were  for  sixty  dollars.  The  trial  judge  in  the  Circuit 
Court  directed  the  jury  to  find  the  verdict  which  they 
did,  and  after  overruling  a  motion  for  a  new  trial  the 
court  entered  judgment  upon  the  verdict,  and  defend- 
ant sues  out  this  writ  of  error,  which  has  been  made 
to  operate  as  a  supersedeas  by  the  order  of  this  court, 
and  asks  a  reversal  of  the  Circuit  Court  judgment  and 
urges  as  reasons  for  such  request  that  the  court  erred 
in  directing  a  verdict  and  that  the  premises  for  which 
rent  was  sought  had  been  surrendered  prior  to  its  ac- 
cruing; that  plaintiff    evicted    defendant    from    the 
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premises,  and  that  plaintiff  maliciously  refused  to  re- 
rent  the  premises  to  a  prospective  tenant. 

Whether  it  was  error  to  direct  a  verdict  depends 
upon  the  disposition  of  the  other  reasons  assigned  as 
error,  and  whether  the  evidence  of  defendant,  if  true, 
presented  any  legal  defense  to  plaintiff's  claim. 

The  surrender  claimed  rests  for  its  support  in  the 
testimony  of  defendant  as  to  conversations  with  the 
rent  collecting  agent  of  plaintiff,  the  agent  saying  to 
defendant  that  plaintiff  had  told  him,  the  agent^  that 
he  might  accept  from  defendant  the  keys  to  the  prem- 
ises and  the  surrender  of  the  same.  This  testimony 
was  clearly  hearsay  and  inadmissible.  The  burden  of 
proving  a  surrender  rested  upon  defendant  as  an  af- 
firmative defense  by  competent  proof.  The  only  proof 
in  the  record  as  to  the  agent's  authority  was  that  he 
was  authorized  to  collect  rent.  Such  authority  does 
not  presumptively  carry  with  it  the  power  to  cancel  a 
renting  contract  under  seal.  Bobinson  v.  Henaghan, 
92  111.  App.  620.  Moreover  it  is  axiomatic  that  agency 
cannot  be  estabished  by  the  declaration  of  the  agent 
There  was  an  utter  lack  of  evidence  tending  to  prove 
that  the  rent  collecting  agent  of  plaintiff  had  authority 
to  accept  a  surrender  of  the  leased  premises  and  ter- 
minate the  lease  thereof  to  defendant.  The  acceptance 
of  the  key  by  the  agent  of  plaintiff  foi:  the  purpose  of 
procuring  access  to  the  shop  to  stop  an  overflow  of 
water  did  not  operate  as  an  acceptance  of  a  surrender 
of  the  premises  and  a  cancellation  of  the  lease.  The 
proof  shows  that  defendant  erected  a  building  during 
his  tenancy  of  plaintiff's  premises,  and  moved  into  it 
therefrom.  It  appears  that  quarrels  occurred  between 
plaintiff  and  defendant,  and  that  assaults  were  com- 
mitted upon  defendant,  his  wife  and  daughter,  by 
plaintiff;  that  so  serious  were  these  occurrences  that 
they  culminated  in  the  arrest  of  plaintiff  and  the  im- 
position of  a  fine  for  his  illegal  conduct.  This  conduct 
of  plaintiff  is  said  to  constitute  an  eviction  of  defend- 
ant sufficient  to  justify  his  abandonment  of  the  prem- 
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ises  and  the  termination  of  his  lease.  We  do  not  wish 
to  be  understood  as  in  any  way  palliating  or  condoning 
the  reprehensible  conduct  of  plaintiff  in  his  assaults 
upon  his  tenant  and  family;  but  nevertheless  such  vio- 
lence, inexcusable  as  it  may  have  been,  did  not  consti- 
tute an  eviction  of  defendant  nor  justify  an  abandon- 
ment by  him  of  the  premises.  Moreover,  it  is  intent 
that  he  moved  to  occupy -his  own  building,  which  he 
assumedly  had  in  mind  to  do  when  he  built  it.  He 
made  no  daim  to  his  landlord  that  he  moved  because 
of  his  aggressiveness,  amounting  to  an  eviction,  but 
assigned  a  different  reason  entirely,  namely,  an  ac- 
ceptance by  plaintiff  of  a  surrender  of  the  possession; 
and  finally  defended  on  the  ground  of  plaintiff's  fail- 
ure to  accept  a  new  tenant  for  the  two  months  for 
which  rent  is  claimed.  These  positions  are  incon- 
sistent, and  more  particularly  so  in  light  of  the  fact 
that  defendant  continued  in  possession  of  the  premises 
and  paid  rent  therefor  after  the  last  assault  made  upon 
him  or  his  family.  Furthermore,  he  was  just  as  cap- 
able of  repelling  plaintiff  ^s  assaults  from  the  leased 
premises  as  from  his  own  across  the  street,  where  he 
moved,  for  his  possession  of  the  leased  premises  was 
as  conclusive  against  any  right  of  reprisal  by  plaintiff 
as  of  the  rest  of  the  world.  The  fact  that  plaintiff 
committed  assaults  upon  the  tenant,  whose  landlord 
he  was,  in  no  way  excused  such  illegal  conduct  or  mini- 
mized his  liability  to  answer  either  civilly  or  criminally 
for  such  assaults.  His  liability  was  no  more  and  no 
less  than  it  would  have  been  had  the  assaults  been 
committed  upon  the  premises  of  a  stranger. 

Defendant  contends  that  it  was  the  duty  of  plain- 
tiff to  re-rent  the  premises  to  one  Westcott,  who  was 
willing  to  become  the  tenant  of  plaintiff  prior  to  the 
accruing  of  the  rent  recovered.  Aside  from  the  fact 
that  at  the  time  Westcott  sought  to  rent  the  premises, 
defendant  still  retained  possession,  it  is  insisted  under 
the  authority  of  W.  S.  A.  H.  Co.  v.  Conn.  Mut  Life 
Ins.  Co.,  186  111.  156,  that  it  was  plaintiff's  duty  to  re- 

232.    Consequently  the  word  embraces  the  listeuing  to 
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rent  them.  While  some  remarks  mkde  by  the  court  in 
that  oase  may  be  interpreted  as  amionncing  sndi  a  doc- 
trme,  they  are  dearly  ohiter  dicta.  The  court  held  in 
that  case  that  the  delivery  of  the  keys  to  the  landlord 
and  the  putting  up  by  him  of  **to  rent'^  signs  did  not 
work  a  cancellation  of  the  lease  as  to  the  balance  of 
the  term  or  relieve  the  lessee  from  the  payment  of  the 
stipulated  rent.  This  court  -said  in  Ran  v.  Baker,  118 
m.  App.  150,  speaking  through  Mr.  Justice  Adams: 
**In  Humiston,  Keeling  Co.  v.  Wheeler,  175  HI.  514, 
516,  the  court  say:  *In  case  of  an  abandonment^  with- 
out fault  of  the  landlord,  or  as  the  result  of  his  acts,  he 
may  re-enter  and  again  rent  the  premises  and  credit 
the  lessee  with  the  proceeds ;  and  his  so  taking  posses- 
sion does  not  relieve  from  the  pajnoaent  of  rent.'  This 
was  said  in  answer  to  the  claim  by  the  tenant  that  the 
landlord's  entry  was  an  eviction.  While  in  case  of 
abandonment  by  the  tenant  the  authorities  are  that 
the  landlord  may  re-enter  and  re-rent  if  he  can,  we 
know  of  no  case  in  which  it  has  been  held  that  the 
landlord  must,  if  he  can,  re-rent,  or  lose  his  remedy 
against  the  lessee  on  the  lease;  nor  do  we  think  any 
such  case  can  be  found.  The  contract  remains  in  force 
notwithstanding  the  abandonment  of  the  premises  by 
the  tenant,  and  the  tenant's  covenant  to  pay  rent  is 
unimpaired ;  and  we  cannot  understand  how  the  tenant, 
by  his  own  wrongful  act,  can  impose  on  the  landlord 
the  alternative  of  diligently  seeking  another  tenant  or 
losing  his  remedy  on  the  covenant." 

There  being  no  evidence  fairly  tending  to  prove  the 
defenses  offered,  the  court  properly  instructed  the 
Jury  to  render  a  verdict  for  plaintiff  for  the  rent 
claimed. 

The  judgment  of  the  Circuit  Court  is  affirmed. 

Affirmed. 
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Balph  Alexander,  Defendant  in  Enori  t.  Tack  Potts,  Plaintiff  in 

Error. 

Gen.  No.  14,725. 

1.  Uabtmm  akd  skbvaht— ii7Aa<  ground  for  discharoe.  A  senrant 
must  use  his  best  efforts  and  be  diligent  to  serve  the  interesto  of 
the  master  In  the  bnsiness  in  which  he  is  employed,  and  when  the 
servant's  conduct  Is  snch  as  to  be  detrlmentol  to  his  master's  busi- 
ness, resulting  from  wilful  acts  of  misconduct  on  his  part,  such  mis- 
conduct becomes  Just  grounds  for  his  discharge  by  the  master. 

2.  MuiadPAL  Coxjvt—when  exceptions  not  essential.  In  fourth 
class  cases,  rulings  are  preserved  for  purposes  of  review  without  the 
saving  of  exceptions. 

8.  Rxs  AnjUDicATA-~ioAen  har  to  further  action.  If  a  Judgment 
has  been  rendered  determinative  of  a  controversy  arising  under  a 
contract,  a  second  action  upon  such  contract  does  not  lie. 

Assumpsit,  Error  to  the  Municipal  Court  of  Chicago;  the  Hon. 
JoHiT  W.  Houston,  Judge,  presiding.  Heard  in  this  court  at  the 
October  term,  1908.  Reversed  and  Judgment  here.  Opinion  filed 
November  22, 1909. 

John  R.  Philp  and  W.  S.  Johnson,  for  plaintiff  in 
error. 

Henbt  C.  Adams,  for  defendant  in  error. 

Ma.  Pbesiding  Justice  Holdom  delivered  the  opin- 
ion of  the  conrt. 

Plaintiff  daims  that  he  was  employed  by  the  defend- 
ant and  his  wife,  Effie  H.  Potts,  to  serve  them  in  the  re- 
tail millinery  business  managed  by  Mrs.  Potts  in  the 
Venetian  Bnilding,  Chicago,  Mr.  Potts  carrying  on  at 
the  same  time  a  wholesale  bnsiness  at  90  Wabash  ave- 
nue, Chicago.  The  time  of  employment,  plaintiff 
claims,  was  from  August  29,  1907,  to  December  20, 
1907,  and  the  wage  $35  per  week.  On  the  trial  Mrs. 
Potts  was  dismissed  out  of  the  case.  This  review  is 
sought  from  a  judgment  for  $219.50  against  defend- 
ant, with  costs. 
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Defendant  contends  that  the  time  of  employment 
was  for  the  season  covering  substantially  between  the 
dates  claimed  as  the  time  of  employment,  but  only  so 
long  as  plaintiff  was  satisfactory  to  defendant,  at  $35 
per  week;  that  defendant  was  discharged  because  he 
was  not  satisfactory;  that  a  prior  recovery  of  a  judg- 
ment for  one  week's  unearned  wage  is  a  bar  to  any 
further  recovery.  That  plaintiff's  conduct  was  un- 
seemly he  tacitly  admits.  Once  he  apologized  to  Mrs. 
Potts  for  his  impertinence.  It  is  plain  that  his  con- 
duct was  subversive  of  discipline  among  the  other  em- 
ployes and  detrimental  and  hurtful  to  defendant's 
business.  On  one  occasion  he  called  Mrs.  Potts 
*^ crazy"  in  the  presence  of  workers  and  customers. 
For  this,  it  is  true,  he  ajwlogized  to  Mrs.  Potts,  but 
this  conduct,  taken  with  the  unwarrantable  familiarity 
inferable  from  his  addressing  Mrs.  Potts  in  the  pres- 
ence of  customers  as  ** Honey  dear,"  the  female  em- 
ployes as  ** honey,"  and  some  of  the  customers  as 
** girlie,"  did  not  condone  his  offenses.  This  is  not 
all.  On  Mrs.  Potts  leaving  a  customer  with  plaintiff  to 
wait  upon,  as  Mrs.  Potts  departed  he  remarked  to  the 
customer,  "I  hope  I  won't  see  that  face  again,"  re- 
ferring to  Mrs.  Potts.  On  this  same  customer  express- 
ing her  displeasure  at  her  hat  not  being  ready,  he  said 
to  her  in  reply,  **0h,  you  cannot  depend  upon  Mrs. 
Potts;  she  is  too  unreliable."  Such  behavior  on  the 
part  of  plaintiff  was  all  sufficient  in  our  opinion  to 
justify  his  discharge,  contract  or  no  contract.  A  ser- 
vant must  use  his  best  efforts  and  be  diligent  to  serve 
the  interests  of  the  master  in  the  business  about 
which  he  is  employed,  and  when  the  servant's  conduct 
is  such  as  to  be  detrimental  to  his  master's  business, 
resulting,  from  wilful  acts  and  misconduct  on  his  part, 
such  misconduct  becomes  just  grounds  for  his  dis- 
charge by  the  master.  Shields  v.  Carson,  102  HI.  App. 
38 ;  Hamlin  v.  Race,  78  HI.  422. 

Plaintiff  failed  to  maintain  his  contention  that  he 
was  employed  for  a  definite  and  fixed  time  by  the 
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greater  weight  of  the  evidence.  On  this  jwint  he  is 
flatly  contradicted  by  defendant  and  his  wife.  The 
case  of  Kenyon  v.  Hampton,  70  HI.  App.  80,  is  decisive 
on  this  point. 

Prior  to  the  bringing  of  this  suit  plaintiff  sued  ni)on 
the  contract  here  involved  and  recovered  a  judgment 
for  the  amonnt  of  one  week's  unearned  wages.  This 
judgment  was  paid  by  defendant  and  satisfied  of 
record.  Defendant's  counsel,  after  making  proof  to 
that  purport  by  the  records  of  the  Municipal  Court, 
moved  for  a  judgment  in  favor  of  defendant  on  the 
ground  that  the  former  recovery  and  satisfaction  was 
^  bar  to  any  further  action.  This  motion  the  court  de- 
nied, and  such  denial  is  assigned  and  argued  as  error. 
PlaintiflE  contends  that  no  exception  being  preserved 
16  the  ruling  of  the  court  in  denying  such  motion,  our 
review  cannot  be  invoked  as  to  this  action  of  the  court. 
This  case  is  of  the  fourth  class  under  the  Municipel 
Court  Act,  which  under  paragraph  8,  section  23,  pro- 
vides "nor  shall  any  exceptions  to  the  ruling  and  de- 
cisions of  the  Municipal  Court  upon  the  trial  •  •  •  be 
necessary  to  the  right  of  either  party  to  a  review  of 
such  rulings  and  decisions  in  the  Supreme  Court  or 
Appellate  Court  on  their  merits."  No  exception  to 
this  vital  ruling  of  the  court  was  essential  to  a  review 
of  its  correctness  by  this  court.  Under  well-settled 
doctrine,  the  former  recovery  was  a  bar  to  any  further 
suit  on  that  contract.  The  motion  to  dismiss  should 
have  been  allowed.  There  was  no  question  of  fact  for 
submission  to  the  jury.  In  a  case  of  this  character  Mr. 
Presiding  Justice  McAllister  in  a  concurring  opinion 
said  on  this  point,  in  Jones  v.  Dunton,  7  111.  App.  580: 
**  Whatever  might  be  the  measure  of  damages  where 
the  action  was  brought,  before  the  contract  expired, 
•as  it  must  be  founded  on  the  wrongful  discharge,  and 
be  to  recover  damages  for  such  wrongful  discharge,  it 
is  clear  to  my  mind  that  he  cannot  bring  an  action  and 
recover  before  the  time  expired  and  then  maintain  an- 
other after  the  contract  time  had  expired,  and  recover 
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for  the  same  breach.  Although  the  present  suit  was 
brought  after  the  time  of  hiring  had  expired,  yet  it  ap- 
pears that  the  plaintiff  had,  soon  after  his  (Uscharge, 
brought  suit,  not  for  wages  previously  earned,  but 
necessarily,  as  damages  for  such  disdiarge,  and  re- 
covered forty  dollars  damages.  No  matter  how  those 
damages  were  measured,  the  gist  of  the  action  must 
have  been  the  illegal  discharge.  That  judgment  I  re- 
gard as  a  bar  to  any  further  recovery;  and  on  that 
ground  am  for  affirming  the  judgment  below. '^  The 
first  judgment  of  plaintiff  not  being  for  wages  earned, 
must  necessarily  be  for  damages  for  illegal  discharge, 
and  is  by  parity  of  reasoning  a  bar  to  the  suit  now  being 
reviewed,  or  any  other  action  involving  the  hiring  con- 
tract. Weill  V.  Fontanel,  31  ibid.  615 ;  Monarch  Cyde 
V.  Mueller,  83  ibid.  359,  and  authorities  cited  in  th& 
Mueller  case. 

There  being  no  question  of  fact  for  the  jury,  but  one 
of  law  for  the  court— that  the  cause  before  us  for  re- 
view is  barred  by  a  former  recovery — ^the  judgment  of 
the  Municipal  Court  is  reversed  and  judgment  entered 
in  this  court  for  defendant. 

Reversed  and  judgment  for  defendant  here. 


William  F.  Wiemers  et  al.,  Defendants    in   Error,    v.    Calumet 
Publiflhing  Company  et  al.,  Plaintiffs  in  Error. 

Oen.  No.  14,672. 

Appeals  and  ebbobs — when  finding  set  aside.  The  finding  of  the 
court  when  against  the  evidence  should  be  set  aside  upon  review. 

Assumpsit,  Error  to  the  Municl];>al  Court  of  Chicago;  the  Hon. 
MoKenzdb  Cleland,  Jud^ge,  presiding.  Heard  in  this  court  at  the 
October  term*  1908.  Reyersed  and  remanded.  Opinion  filed  NoYem* 
ber  22.  1909. 
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PoTNTON  &  PoYKTON,  for  plaintiffs  in  error. 
WiiucAM  P.  WiBMBBS^  f OF  defendants  in  error. 

Mr.  Justeob  Bakeb  delivered  the  opinion  of  the 
court. 

In  an  action  brought  in  the  Municipal  Court  by  de- 
fendants in  error  against  plaintiffs  in  error  to  recover 
rent  of  an  office  in  a  certain  building  in  Chicago  from 
June  1,  to  September  30, 1907,  at  the  monthly  rental  of 
$35,  plaintiffs  had  judgment  for  $130,  to  reverse  which 
this  writ  of  error  is  prosecuted.  There  was  no  lease 
in  writing,  and  the  defendants  did  not  take  i)OSsession 
of  the  premises.  Defendant  Mather  was  engaged  in 
the  business  of  special  advertising  and  had  advertised 
in  a  paper  published  by  the  other  defendant,  the 
Calumet  Publishing  Company.  Of  that  company 
George  W.  Boiling  was  manager.  In  May,  1907, 
Mather  told  Boiling  that  he  intended  to  move  his  office 
and  asked  Boiling  to  go  with  him,  and  Boiling  said 
that  he  would  do  so  if  Mather  found  a  suitable  office. 
About  June  1  Mather  called  on  Nees,  one  of  the  plain- 
tiffs, and  was  shown  two  rooms.  As  to  the  oonversar 
tion  then  had  between  Nees  and  Mather,  Nees  testified 
that:  About  June  1st  Mr.  Mather  came  to  our  office 
with  a  view  to  renting  a  couple  of  rooms  that  we  had 
vacant,  paid  us  two  dollars  and  asked  us  to  hold  them 
while  he  looked  around.  In  a  few  days  Mather  paid  us 
eight  dollars  more  and  we  gave  him  a  receipt  for  that 
amount.  And  Mather  testified  in  substance  as  follows : 
I  told  Mr.  Nees  that  I  had  no  power  to  contract  other 
than  for  myself,  and  I  would  pay  him  a  deposit  to  hold 
them  for  a  few  days  until  Mr.  Boiling  could  see  them 
and  pass  on  them,  and  I  agreed  to  pay  him  $10.  I  only 
had  a  few  dollars  in  my  pocket.  I  gave  him  $2  and 
the  following  day  I  gave  him  $8  and  he  made  a  receipt 
for  me  to  Frank  L.  Mather  for  $10,  and  it  stated  in  the 
receipt  the  ofSioes  were  to  be  held  for  three  or  four 
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days*  Boiling  testified  that  Mather  showed  him  the  re- 
ceipt and  asked  him  to  go  and  look  at  the  offices,  and 
that  he  told  L'tq  that  he  did  not  want  the  offices;  that 
Mather  replied  that  he  thought  he  would  move  tiiere; 
that  some  time  afterward  one  of  the  plaintiffs  asked 
hiTTi  to  sign  a  lease  for  the  offices,  and  that  he  refused 
and  said  he  did  not  want  the  rooms. 

There  is  no  evidence  tending  to  show  that  in  the 
first  conversation  Mather,  either  for  himself  or  for 
himself  and  the  Calnmet  Publishing  Company,  agreed 
with  Nees  on  the  terms  of  a  lease,  nor  is  there  any  evi- 
dence tending  to  show  that  Mather  had  any  authority 
from  the  Publishing  Company  to  lease  offices  either 
for  the  Publishing  Comi>any  or  for  himself  and  the 
Publishing  Company.  June  21  plaintiffs  wrote  the 
^* Daily  Calumet'*  asking  for  a  check  for  the  June  rent, 
$25,  **for  the  two  offices  you  rented  from  us  through 
your  Mr.  Mather/'  June  21  plaintiffs  again  wrote  the 
** Daily  Calumet"  that:  "Your  Mr.  Mather,  acting  on 
your  behalf,  rented  from  us  two  offices,"  etc.,  and  ask- 
ing for  a  check  and  that  the  lease  be  signed,  and 
neither  of  said  letters  was  answered.  Nees  further 
testified  that  some  time  in  June  he  called  at  the  office 
of  the  Publishing  Company  and  was  told  by  some  one, 
he  did  not  know  who,  that  Boiling  was  out  of  town,  but 
was  ready  to  sign  the  lease. 

The  statement  of  some  unknown  person,  then  in  the 
office  of  the  Publishing  Company,  that  Boiling  was 
ready  to  sign  the  lease,  was  not  evidence  tending  to 
show  that  either  the  Publishing  Company,  or  the  Pub- 
lishing Company  and  Mather,  had  leased  the  premises 
in  question  from  the  plaintiffs. 

The  statement  in  each  letter  was  that  the  Publish- 
ing Company  through  Mather  had  rented  the  offices. 
There  is  no  evidence  even  tending  to  show  such  rait- 
ing, and  the  fact  that  said  letters  were  not  answered 
will  not  warrant  or  support  an  inference  that  Mather 
and  the  Publishing  Company  had  rented  the  (^ces 
from  the  plaintiffs. 
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The  evidence  in  the  record  is  not,  in  our  opinion, 
snfGlcient  to  support  the  finding  and  judgment  against 
the  Publishing  Company,  and  the  judgment  will  there- 
fore be  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


The  People  of  The  State  of  Illinois,  Defendant  in  Error,  v.  0.  J. 
Hyer,  Plaintiff  in  Error. 

Oen.  No.  14,682. 

Appeals  and  ebbobs — when  questions  cannot  he  raised  in  Appettate 
Court,  The  question  of  the  validity  of  an  act  of  the  Legislature  can- 
not be  urged  on  review  in  the  Appellate  Court 

Action  of  debt.  Brror  to  the  Municipal  Court  of  Chicago;  the  Hon. 
Feank  p.  Sadleb,  Judge,  presiding.  Heard  in  this  court  at  the  Oc- 
tober term,  1908.    Affirmed.    Opinion  filed  November  22,  1909. 

Vail  &  Vettb^  for  plaintiff  in  error. 

Chables  Auanq,  Jk.,  and  Chables  Q-.  Hoffmaii,  for 
defendant  in  error. 

Mb.  Justice  Bakeb  delivered  the  opinion  of  the 
court. 

This  is  an  action  of  debt  brought  by  defendant  iu 
error  against  plaintiff  in  error  to  recover  the  penalty 
for  practicing  medicine  without  a  license  from  the 
State  Board  of  Health,  imposed  by  section  of  an  Act 
entitled,  ''An  Act  to  regulate  the  practice  of  medicine 
in  the  State  of  Dlinois  and  to  repeal  an  Act  therein 
named,''  in  force  July  1,  1899.  Laws  of  1899,  p.  273. 
There  was  a  trial  by  a  jury  and  a  verdict  for  the  plain- 
tiff for  $100  debt,  which  found,  ''the  defendant  guilty 
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of  practicing  medicine  without  a  license  in  the  State 
of  Illinois.'*  Defendant's  motion  for  a  new  trial  was 
denied,  and  judgment  entered  on  the  verdict  for  $100 
debt  and  costs,  to  reverse  which  the  defendant  prose- 
cutes this  writ  of  error. 

The  act  regulating  the  practice  of  medicine  provides 
for  the  organization  of  the  State  Board  of  Health  and 
the  granting  by  said  board  of  licenses  to  practice  medi- 
cine in  this  State.  There  were  two  previous  acts  regu- 
lating the  practice  of  medicine,  the  first  in  force  July 
1, 1877,  and  the  second  July  1, 1887,  eadi  of  which  pro- 
vided for  the  granting  of  licenses  or  certificates  from 
the  State  Board  of  Health  and  prohibited  the  practice 
of  medicine  without  such  license  or  certificate,  with  an 
exception  in  the  first,  act  in  favor  of  those  who  had  been 
practicing  ten  years  before  the  passage  of  the  act 
Both  of  the  previous  acts  made  it  a  penal  offense  to 
practice  medicine  without  a  license  or  certificate.  Sec- 
tion 9  of  the  present  act,  under  which  this  suit  was  in- 
stituted, contains  the  following  provisions :  *  *  Any  per- 
son practicing  medicine  or  surgery  or  treating  human 
ailments  in  the  State  without  a  certificate  issued  by 
this  board  in  compliance  with  the  provisions  of  this 
act  •  •  •  shall,  for  each  and  every  instance  of  such 
practice  or  violation,  forfeit  and  pay  to  the  People  of 
the  State  of  Illinois,  for  the  use  of  the  said  board  of 
health,"  certain  penalties  therein  mentioned,  and  the 
section  concludes  with  this  proviso :  ^^  Provided,  that 
this  section  shall  not  apply  to  physicians  who  hold  un- 
revoked certificates  from  the  State  Board  of  Health 
issued  prior  to  the  time  of  the  taking  effect  of  this 
act." 

From  the  evidence  in  the  record  the  jury  might,  we 
think,  properly  find  the  following  facts :  That  defend- 
ant practiced  medicine  in  Chicago  after  July  1,  1899; 
that  he  was  not  the  graduate  of  any  medical  college; 
that  he  did  not  hold  an  unrevoked  certificate  from  the 
State  Board  of  Health  issued  prior  to  the  time  of  the 
taking  effect  of  the  Act  of  1899. 
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In  People  v.  Langdon,  219  IlL  189,  it  was  held  that 
a  person  practicing  medicine  in  Illinois  before  the 
Medicine  and  Surgery  Act  of  1899  took  effect,  and  who 
continues  to  practice  medicine  thereafter  without  ob- 
taining a  certificate  from  the  State  Board  of  Health 
under  such  act,  or  without  holding  an  unrevoked  cer- 
tificate from  the  State  Board  of  Health  issued  prior  to 
the  taking  effect  of  the  act,  is  within  the  terms  of  the 
act  and  subject  to  its  penalties.  Many  of  the  conten- 
tions of  plaintiff  in  error  must  be  regarded  as  settled 
adversely  to  such  contentions  by  the  decision  of  the 
Supreme  Court  in  People  v.  Langdon.  To  bring  de- 
fendant within  the  proviso  of  the  Act  of  1899  he  must 
hold  an  unrevoked  certificate  of  the  State  Board  of 
Health  issued  prior  to  the  time  of  the  taking  effect  of 
said  act.  It  is  immaterial  what  efforts  the  defendant 
may  have  made  to  procure  such  a  certificate,  nor  how 
long  he  had  practiced  medicine  in  the  State  before  the 
Act  of  1899  took  effect.  The  trial  court  therefore  did 
not  err  in  excludmg  the  evidence  offered  by  the  defend- 
ant to  show  that  he  had  practiced  medicine  in  Illinois 
since  1867,  and  applied  to  the  State  Board  of  Health 
for  a  certificate  after  July  1,  1899. 

The  question  of  the  validity  of  any  of  the  provisions 
of  the  Act  of  1899  cannot  be  raised  in  this  court. 

We  think  that  the  evidence  is  sufficient  to  warrant 
and  support  the  verdict,  and  that  the  court  did  not  err 
in  denying  defendant's  motion  for  a  new  trial  and  en- 
tering judgment  on  the  verdict  Finding  no  error  in 
the  record,  the  judgment  of  the  Municipal  Court  will 
be  affirmed. 

Affirmed. 
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P.  J.  Weber,  AppeDee,  v.  La  Yeme  W.  Koyes,  AppeDant 
OeiL  No.  14,704. 

1.  Ck>NTBACT8 — When  custom  coniroU.  It  Is  proper  for  the  Jury 
to  find  that  an  architect  is  entitled  to  recover  for  his  serylces  at  the 
usual  and  customary  rate  of  charge,  if  the  evidence  tends  to  estab- 
lish that  his  services  were  reasonably  worth  such  an  amount. 

2.  TuiAif-^ichen  contention  of  counsel  not  ground  for  reversal. 
Held,  that  the  asking  of  the  following  question:  "You  had  some 
difficulty,  did  you  not,  with  non-union  labor  concerning  the  fllling 
under  that  floor?"  though  not  pertinent  to  any  issue  in  the  case,  did 
not  constitute  such  conduct  as  would  Justify  a  reversal  where  the 
question  was  objected  to  and  the  objection  immediately  acquiesced  in 
by  counsel  asking  the  objectionable  question. 

Assumpsit,  Appeal  from  the  Municipal  Court  of  Chicago;  the 
Hon.  WnxiAK  N.  GEBfMiix,  Judge,  presiding.  Heard  in  this  court 
at  the  October  term,  1908.  Affirmed.  Opinion  filed  November  2^ 
1909. 

Jones,  Addington  &  Ames,  for  appellant 
Dunn  &  "Hayes,  for  appellee. 

Mr.  Justiob  Baker  delivered  the  opinion  of  the 
court. 

Appellee  as  plaintiff  brought  assumpsit  in  the  Mu- 
nicipal Court  to  recover  $1047.37  claimed  to  be  due 
him  from  the  defendant  for  his  services  as  an  architect 
in  drawing  plans  and  specifications  for  and  superin- 
tending the  construction  of  a  building  for  the  defend- 
ant in  Chicago.  Plaintiff  had  a  verdict  for  $800.  A 
motion  for  new  trial  was  denied  and  judgment  entered 
on  the  verdict,  and  the  defendant  appealed.  But  two 
grounds  of  reversal  are  argued  in  the  brief  for  appel- 
lant The  first  is  that,  **The  appellee  should  have  been 
restricted  in  his  recovery  to  four  per  oentum  of  the 
cost  of  construction;"  the  second  that,  **The  reversal 
should  be  awarded  because  of  the  misconduct  of  ap- 
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pellee's  counsel."  Plaintiff's  compensation  on  a  Imsis 
of  four  per  cent  of  the  cost  of  the  building,  $65,949.47, 
would  be  $2637.89,  on  a  basis  of  five  per  cent  $3297.47, 
and  he  had  been  paid  $2250. 

The  contract  of  employment  was  verbal  and  there 
was  no  express  agreement  as  to  the  compensation  of 
the  plaintiff.  Nothing  was  said  on  that  subject  by 
either  party.  The  evidence  for  the  plaintiff  tended  to 
show  that  the  customary  fees  or  charges  of  architects 
in  Chicago  was  five  per  cent  of  the  cost  of  the  build- 
ing. On  this  basis  the  balance  due  plaintiff  would  be 
$1047.37.  Plaintiff  had,  a  few  months  before  the  con- 
struction of  the  building  in  question,  designed  and 
superintended  the  construction  of  another  building  for 
the  defendant,  for  which  he  charged  four  per  cent  of 
the  cost  for  his  services.  The  two  buildings  were  part 
of  the  same  general  plant  The  defendant  offered  no 
evidence  as  to  the  customary  charges  of  architects. 
The  contention  of  appellant  is  that  as  plaintiff  had 
charged  defendant  but  four  per  cent  for  the  first 
building,  by  his  conduct  in  accepting  the  order  for  the 
second  building  and  proceeding  under  such  order, 
without  indicating  that  his  charges  for  that  building 
would  be  at  a  different  or  higher  rate  per  cent  of  the 
cost  than  he  had  charged  and  accepted  for  the  first 
building,  he  was  restricted  to  the  same  rate  per  cent 
of  the  cost  of  the  second  building  that  he  had  charged 
and  accepted  for  the  first.  With  this  contention  we  can- 
not agree.  To  so  hold  would  be  to  hold  that  without 
any  special  agreement  of  the  parties  to  that  effect  it 
was  a  part  of  the  agreement  for  the  second  building 
that  plaintiff  should  receive  for  his  services  compensa- 
tion at  the  same  rate  per  cent  of  the  cost  that  he  had 
charged  and  accepted  for  the  first.  The  two  agree- 
ments were  separate  and  distinct  agreements,  and  we 
cannot,  by  implication,  put  into  the  second  agreement 
anything  that  the  parties  did  not  make  a  part  of  such 
agreement.  The  parties  having  failed  to  agree  as  to 
the  compensation  of  the  plaintiff  for  his  services  in  re- 
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spect  to  the  second  building,  the  law  implies  a  promise 
by  the  defendant  to  pay  the  plaintiff  the  fair  and  rea- 
sonable value  of  sudii  services.  From  the  undisputed 
evidence  that  the  customary  charges  for  such  services 
as  the  plaintiff  rendered  in  respect  to  the  second  build- 
ing are  five  per  cent  of  the  cost,  the  jury  might  prop- 
erly have  found  that  the  reasonable  value  of  plaintiff's 
services  in  respect  to  the  second  building  was  five  per 
cent  of  its  cost  The  amount  of  plaintiff's  compensa- 
tion remaining  unpaid,  on  a  basis  of  five  per  cent  of 
the  cost,  is  greater  than  the  amount  of  the  verdict, 
and  appellant  has  no  just  reason  to  complain  of  the 
amount  of  the  judgment. 

One  of  the  contentions  of  defendant  on  the  trial  was 
that  the  plaintiff  had  neglected  his  duty  to  properly 
superintend  the  construction  of  the  building,  to  the 
damage  of  the  defendant.  On  this  question  much  tes- 
timony was  introduced  by  each  party.  Such  testimony 
is  conflicting,  and  it  is  conceded  by  appellant's  counsel 
that  the  judgment  should  not  be  reversed  on  the  ground 
that  the  verdict,  on  that  issue,  was  against  the  weight 
of  the  evidence.  But  appellant  contends  that  the  evi- 
dence being  conflicting,  the  judgment  should  be  re- 
versed because  of  the  misconduct  of  plaintiff's  counsel 
on  the  trial.  Defendant  at  the  trial  contended  that 
through  the  fault  of  the  plaintiff  the  floor  of  the  forge 
room  was  defective  and  faulty;  that  its  pitch  was 
neither  proper  nor  uniform,  and  introduced  testimony 
tending  to  support  such  contention.  Defendant  was 
called  as  a  witness  in  his  own  behalf,  and  testified  to 
conversations  with  plaintiff  in  refejence  to  the  proper 
pitch  of  the  forge  room  floor,  but  not  as  to  the  con- 
struction of  the  floor  or  the  filling  under  the  floor.  On 
his  cross-examination  he  was  asked  by  plaintiff's  coun- 
sel the  following  question:  "Q.  You  had  some  diffi- 
culty, did  you  not,  with  non-union  labor  concerning  the 
filling  under  that  fioort"  The  defendant  objected  to 
the  question  and  the  objection  was  sustained  by  the 
court.    The  conduct  of  plaintiff's  counsel  complained 
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of  is  the  asking  of  the  question  above  set  forth.  The 
cinder  filling  under  the  cement  floor  of  the  forge  room 
was  put  in  by  the  cement  contractor,  the  Imperial  Com- 
pany, not  by  the  defendant.  The  question  did  not  re- 
late to  any  matter  to  which  the  defendant  had  testified 
in  chief,  and  for  that  reason  was  not  proper  cross- 
examination,  and  we  are  unable  to  perceive  the  rele- 
vancy of  the  subject-matter  of  the  question  to  any  is- 
sue in  the  case.  While  we  think  the  question  was  not 
proper  and  that  the  objection  to  it  was  properly  sus- 
tained, we  are  unable  to  perceive  in  the  question,  or  in 
any  conduct  of  plaintiff's  counsel,  any  purpose  to  prej- 
udice the  jury  against  the  defendant.  Counsel  at  once 
acquiesced  in  the  ruling  of  the  court  and  did  not  fur- 
ther pursue  the  inquiry. 

We  think  the  trial  court  did  not  err  in  refusing  to 
grant  a  new  trial  because  of  the  asking  of  said  ques- 
tion by  plaintiff's  counsel.  The  record  is,  we  think, 
free  from  error,  and  the  judgment  of  the  Municipal 
Court  will  be  affirmed. 

Affirmed. 


Elizabeth  Laingor,  Defendant  in  Error  v.  Sidney  S.  Lowenthai, 
et  al.,  PlaintifFs  in  Error. 

Gen.  No.  14,708. 

SuBETTSHiP — when  vast  consideration  Hnds  guarantor.  As  a 
general  rule,  the  consideration  which  binds  a  guarantor  or  surety 
must  he  executory,  but  when  the  thing  was  done  at  the  request  of 
the  surety  or  guarantor,  a  past  consideration  binds  him. 

Assumpsit,  Brror  to  the  Municipal  Court  of  Chicago;  the  Hon. 
F.  L.  Faks,  Jr.,  Judige,  presiding.  Heard  In  this  court  at  the  Oc- 
tober term,  1908.  Affirmed.  Opinion  filed  November  22,  1909.  Re- 
hearing denied  December  6,  1909. 
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Statement  by  the  Court.  The  defendant  in  error, 
the  owner  and  holder  of  the  promissory  notes  men- 
tioned in  the  instrument  hereinafter  set  forth^  hronght 
her  action  in  the  Municipal  Court  against  plaintiffs 
in  error  on  said  instrument  and  the  guaranty  thereof 
by  the  defendants.  Said  instrument  and  guaranty  are 
as  follows : 

**Know  all  men  bv  these  presents:  That  whereas, 
heretofore,  Tilly  Conn,  Sophie  Lowenthal  and  Solo- 
mon Lowenthal,  being  indebted  in  the  sum  of  twenty- 
five  hundred  dollars  ($2500),  executed  and  delivered 
their  certain  principal  promissory  note  for  twenty-five 
hundred  dollars  ($2500),  together  with  interest  notes 
relating  thereto, — all  dated  December  14, 1894,  and  se- 
cured by  a  trust  deed  to  Theodore  H.  Schintz,  convey- 
ing real  estate  in  Cook  County,  Illinois,  bearing  date 
the  14th  day  of  December,  A.  D.  1894,  and  recorded  in 
the  Recorder's  Office  of  Cook  County,  Illinois,  in  Book 
4936  of  Records,  at  page-  427,  as  Document  No. 
2,151,064,  and  which  said  indebtedness  was  thereafter 
from  time  to  time,  by  the  request  of  said  parties,  or 
the  survivors  of  them,  extended  (all  of  the  covenants 
and  agreements  of  the  said  Trust  Deed,  except  as  ex- 
pressly modified  by  the  said  extension  agreement,  being 
expressly  retained,  and  incorporated  as  a  part  of  the 
said  extension  agreement)  until  December  14,  A.  D. 
1904. 

*'And  whereas,  the  said  Tilly  Cohn  and  Solomon 
Lowenthal  are  now  deceased,  and  it  is  the  wish  and  re- 
quest of  the  said  Sophie  Lowenthal,  claiming  to  be 
the  owner  of  the  premises  conveyed  by  said  trust  deed 
(excepting  one,  only,  parcel  hereof,  which  has  here- 
tofore been  conveyed  by  a  master  in  chancery  under 
the  foreclosure  proceedings  of  a  prior  trust  deed),  that 
the  said  principal  indebtedness  and  note  be  extended 
beyond  the  said  14th  day  of  December,  A.  D.  1904,  as 
follows,  viz.: 

*' Eight  hundred  dollars  ($800)  thereof  for  a  period 
of  three  years  from  and  after  the  14th  day  of  Decem- 
ber, A.  D.  1904;  and  the  remainder  of  seventeen  hun- 
dred dollars  ($1700)  for  a  period  of  five  years  from 
and  after  the  14th  day  of  December,  A.  D.  1904,  and 
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**  Whereas,  Leo.  B.  Lowenthal  and  Sidney  Lowenthal 
also  desire  that  the  said  extension  be  granted  as  stated 
in  the  preceding  paragraph  hjereof,  and,  in  considera- 
tion of  the  said  extension,  propose  and  agree  with  the 
said  Sophie  Lowenthal  and  with  the  legal  owner  and 
holder  of  the  said  note  that  they  will  be  bound  for  the 
payment  of  the  said  sum  of  Eight  Hundred  Dollars 
($800)  jwrtion  of  the  said  indebtedness  so  extended, 
and  interest  thereon  as  evidenced  by  their  guaranty  as 
to  the  payment  of  the  said  sum  of  $800  and  interest 
thereon,  and  covering  this  extension  agreement; 

*'Now,  Therefore,  this  Agreement  Witnesseth,  that 
in  consideration  of  the  premises,  and  of  the  sum  of 
one  dollar  in  hand  paid  to  the  said  Sophie  Lowenthal 
by  the  legal  owner  and  holder  of  the  said  note,  receipt 
of  which  is  hereby  acknowledged,  and  of  the  said  sep- 
arate undertaking  on  the  part  of  the  said  Leo  B.  Low- 
enthal and  Sidney  Lowenthal,  and  at  the  request  of  the 
said  Lowenthals,  and  each  of  them,  it  is  agreed  that 
the  said  principal  sum,  represented  by  the  said  princi- 
pal note  of  $2500  is  this  day  renewed  and  extended  by 
the  legal  holder  of  said  note  and  indebtedness  as  fol- 
lows :  Eight  hundred  dollars  thereof  for  the  period  of 
three  years  from  and  after  the  said  14th  day  of  De- 
cember, A.  D.  1904,  and  the  remainder  of  the  said 
amount,  seventeen  hundred  dollars,  for  the  period  of 
five  years  from  and  after  the  14th  day  of  December, 
A.  D.  1904,  with  interest  on  the  said  deferred  payments 
at  the  rate  of  six  per  cent  (6%)  per  annum,  payable 
half  yearly,  to-wit :  on  the  14th  day  of  June  and  De- 
cember in  each  year  hereafter,  as  evidenced  by  ten 
(10)  interest  notes,  or  coupons,  the  first  six  of  which 
are  for  the  sum  of  $75  each,  ^nd  the  last  four  for  the 
sum  of  $51  each,  all  of  even  date  herewith  and  all  pay- 
able to  the  order  of  the  said  Sophie  Lowenthal,  and  bv 
her  duly  executed,  endorsed  and  delivered,  it  being  es^ 
pressly  agreed  betwen  the  parties  hereto  that  all  of  the 
covenants  and  agreements  of  the  original  trust  deed, 
and  of  the  notes  hereby  secured  and  hereinbefore  men- 
tioned, except  as  herein  modified,  are  hereby  expressly 
renewed,  adopted  and  incorporated  as  a  part  hereof, 
the  same  as  though  set  out  in  full  herein. 
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*'The  consent  of  the  legal  holder  of  the  said  notes 
and  indebtedness  to  this  agreement  is  evidenced  by  the 
acceptance  of  the  said  interest  coupons  and  the  said 
guaranty  of  the  said  Leo.  B.  Lowenthal  and  Sidney 
Lowenthal. 

''Witness  the  hand  and  seal  of  the  said  Sophie  Low- 
enthal on  this  14th  day  of  December,  A.  D.  1904. 
(Signed)  Mrs.  Sophie  X.  Lowenthal  (Seal). 

Witnesses  to  signature  of  said  Sophie  Lowenthal: 
(Signed)  E.  C.  Mobsb. 
(Signed)  F.  M.  Lowe. 
Chicago,  m,,  December  14,  '04. 

"In  consideration  of  the  above  and  foregoing  Ex- 
tension Agreement,  and  of  one  dollar  to  each  of  us 
in  hand  paid  by  the  legal  holder  of  the  note  therein 
referred  to,  the  receipt  of  which  is  acknowledged,  and 
of  other  good  and  valuable  consideration  to  each  of 
us  passing,  the  receipt  of  which  is  also  acknowledged, 
we  and  each  of  us  do  hereby  guarantee  the  payment  of 
eight  hundred  dollars  ($800),  and  interest  thereon  of 
the  amount  mentioned  in  the  above  and  foregoing  ex- 
tension agreement,  the  payment  of  which  said  sum  of 
eight  hundred  dollars  ($800)  of  the  amount  mentioned 
in  the  above  and  foregoing  extension  agreement  was 
to  be  extended  under  the  terms  and  provisions  of  the 
said  trust  deed  and  indebtedness,  and  the  extension 
agreement,  for  the  period  of  three  years  from  and  af- 
ter the  14th  day  of  December,  A.  D.  1904. 

Witness  our  hands  and  seals. 

(Signed)  SmNEY  S.  Lowenthal.  (Seal). 
(Signed)  Leo  B.  Lowenthal.  (Seal).*' 

At  the  trial  plaintiff  introduced  said  instrument  and 
guaranty  and  evidence  that  plaintiff  was  the  owner  of 
the  promissory  notes  mentioned  in  said  instrument, 
and  that  the  interest  falling  due  December,  1907,  and 
thereafter  had  not  been  paid,  and  rested.  The  defend- 
ant then  offered  to  prove  by  Sidney  Lowenthal  that  at 
the  time  he  executed  the  guaranty  he  told  Henry  R. 
Baldwin,  plaintiff's  attorney,  that  his  co-defendant, 
Leo  Lowenthal,  had  instructed  him  to  say  that  he 
would  not  sign  the  guaranty;  that  Mr.  Baldwin  re- 
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plied,  "We  will  go  ahead  without  himj*^  that  Sophie 
Lowenthal  then  signed  the  extension  agreement  and 
Sidney  Lowenthal  signed  the  guaranty  and  the  agree- 
ment and  guaranty  were  then  delivered  to  Mr.  Bald- 
win; that  Leo  Lowenthal  did  not  sign  said  guaranty  in 
the  presence  of  either  the  said  Sophie  or  Sidney 
Lowenthal.  The  defendants  further  offered  to  prove 
by  said  Leo  B.  Lowenthal  that  he  told  said  Sophie  and 
Sidney  Lowenthal  that  he  would  not  sign  the  guaranty 
and  to  so  inform  Mr.  Baldwin;  that  two  weeks  after 
the  guaranty  was  signed  by  said  Sidney  he,  said  Leo 
Lowenthal,  signed  the  same  at  the  request  of  Mr. 
Baldwin,  and  that  he  received  no  money  or  other  con- 
sideration for  signing  said  guaranty.  The  court  ex- 
cluded all  of  the  evidence  so  offered  and  instructed  the 
jury  to  find  a  verdict  for  the  plaintiff.  The  jury  re- 
turned a  verdict  for  the  plaintiff  for  $838.14,  the  plain- 
tiff remitted  $2  and  the  court  overruled  defendants* 
motion  for  a  new  trial  and  entered  judgment  on  the 
verdict  for  $836.14,  to  reverse  which  the  defendants 
prosecute  this  writ  of  error. 

David  G.  Einstein  and  Josiah  Btjbnham,  for  plain- 
tiffs in  error. 

Henry  R.  Baldwin,  for  defendant  in  error. 

Mb.  Justice  Bakeb  delivered  the  opinion  of  the 
court 

The  contention  of  plaintiff  in  error,  Leo  B.  Lowen- 
thal, is  that  evidence  that  he  did  not  sign  the  guaranty 
until  two  weeks  after  the  extension  agreement  had 
been  signed  by  Sophie  Lowenthal  and  the  guaranty  by 
Sidney  Lowenthal,  and  both  instruments  delivered  to 
and  accepted  by  the  attorney  of  the  plaintiff,  tended  to 
prove  that  as  to  said  Leo  B.  Lowenthal  the  guaranty 
was  without  consideration,  and  that  therefore  the 
court  erred  in  excluding  such  evidence.    The  extension 
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contract  signed  by  SopUe  Lowenthal  is  referred  to  in 
the  guaranty  thereof  executed  by  plaintiffs  in  error, 
and  the  two  instmments  are  therefore  to  be  read  to- 
gether. The  extension  agreement  recites  that,  '^Leo 
B.  Lowenthal  and  Sidney  Lowenthal  also  desire  that 
the  said  extension  be  granted  as  stated  in  l^e  preced- 
ing paragraph  hereof,  and,  in  consideration  of  the  said 
extension,  propose  and  agree  with  the  said  Sophie 
Lowenthal  and  with  the  legal  owner  and  holder  of  the 
said  note  that  they  will  be  bound  for  the  payment  of 
the  said  sum  of  eight  hundred  dollars  ($800)  portion  of 
the  said  indebtedness  so  extended,  and  interest  there- 
on as  evidenced  by  their  guaranty  as  to  the  payment 
of  the  said  sum  of  $800  and  interest  thereon,  and  cov- 
ering this  extension  agreement."  The  consent  of 
plaintiff  to  said  extension  agreement  is  shown  by  the 
following  provision  thereof:  **The  consent  of  the  legal 
holder  of  the  said  notes  and  indebtedness  to  this  agree- 
ment is  evidenced  by  the  acceptance  of  the  said  inter- 
est coupons  and  the  said  guaranty  of  the  said  Leo.  B. 
Lowenthal  and  Sidney  Lowenthal." 

It  is  true  as  a  general  rule  that  the  consideration 
which  binds  a  guarantor  or  other  surety  must  be  ex- 
ecutory; but  where  the  thing  was  done  at  the  instance 
or  request  of  the  surety  or  guarantor,  a  past  consider- 
ation binds  him.  Paul  v.  Stackhouse,  38  Pa.  S.  302; 
Smith  V.  MoUeson,  148  N.  Y.  241;  Brandt  on  Surety- 
ship and  Guaranty,  3rd  ed.,  sec.  23;  Pitman  on  Princi- 
pal and  Surety,  40  Law  Library,  57. 

Li  Paul  V.  Stackhouse,  supra,  one  loaned  money  to 
another  on  the  promised  security  of  a  third  person, 
taking  a  note  from  the  borrower  payable  in  one  year, 
which,  three  days  after  the  year  had  expired,  was 
signed  by  the  one  who  had  promised  to  become  surety 
on  the  note,  and  it  was  held  that  the  money  having  been 
loaned  at  the  request  of  the  surety,  the  consideration 
for  his  promise,  although  past,  was  continuing  and 
valuable,  and  that  his  signature  to  the  note  was  a  com- 
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pletion  and  full  execution  of  the  promise  on  that  con- 
sideration. 

A  consideration  which  is  executed,  says  Pitman  in 
his  treatise  on  Principal  and  Surety,  40  Law  library, 
57,  "is  not  sufficient  to  support  a  subsequent  promise, 
unless  indeed  the  act  was  done  at  the  request  of  the 
party  promising,  for  then  the  promise  is  not  a  naked 
one,  but  couples  itself  with  the  preceding  request,  and 
is  therefore  founded  on  a  good  consideration/' 

The  plaintiff  agreed  to  extend  the  time  of  payment 
of  the  money  mentioned  in  the  extension  agreement 
and  guaranty  at  the  request  of  plaintiffs  in  error,  on 
the  agreement  of  the  debtor  that  plaintiffs  in  error 
would  guarantee  the  payment  thereof,  and  they  exe- 
cuted the  guaranty  sued  on,  and  we  hold  them  both 
bound  by  their  guaranty,  although  it  may  have  been 
signed  l^  Leo  B.  Lowenthal  subsequent  to  its  delivery 
to  plaintiffs*  attorney.  The  subsequent  promise  of  Leo 
B.  Lowenthal  is  to  be  coupled  with  his  preceding  re- 
quest, and  is  therefore  founded  on  a  good  considera- 
tion. 

We  think  the  court  did  not  err  either  in  excluding 
the  evidence  offered  by  the  defendants  or  in  instruct- 
iiig  the  jury  to  find  a  verdict  for  the  plaintiff,  and  the 
judgment  of  the  Municipal  Court  will  be  affirmed. 

Aifirmed. 


Samuel  B.  Hnrford,  Defendant  in  Error,  v.  Ida  H.  Sosie,  Plaintiff 

in  Error. 

Gen.  No.  14,718. 

1.  MimiciPAL  CouBT— 4o7ie»  aMitional  report  unauthorized.  Held, 
that  the  additional  report  filed  in  this  case  designed  as  supple- 
mentary to  the  statement  of  facts  previously  signed  by  the  Judge, 
both  instruments  having  been  filed,  was  unauthorized.  The  manner 
and  occasions  when  such  an  additional  report  may  properly  be 
signed  and  filed  are  fully  set  forth  in  the  opinion 


Digitized  by 


Google 


606  Appeuate  Coubtb  op  IixiNOia 

Harford  t.  Rosle,  161  ni.  App.  605. 

2.  MuNiciPAi.  Ck)UBT — wTuit  easential  to  review  of  fourth  class 
case.  To  authorize  such  review,  the  trial  judge  must  sign  and  place 
on  file  In  the  case  "either  a  correct  statement  of  facts  appearing  on 
the  trial"  or  a  "correct  stenographic  report  of  the  proceedings  at  the 
trial."  When  neither  of  these  alternatiye  provisions  is  observed, 
and  the  document  filed  is  not  such  as  will  enable  the  Appellate  Court 
to  ascertain  whether  the  judgment  is  contrary  to  the  law  and  the 
evidence  or  resulted  from  substantial  errors  of  the  court,  judgment 
will  be  affirmed. 

Forcible  detainer.  Error  to  the  Municipal  Court  of  Chicago;  the 
Hon.  Mancra  Bbugoemeyeb,  Judge,  presiding.  Heard  in  this  court 
at  the  October  term,  1908.  Affirmed.  Opinion  filed  November  22, 
1909. 

John  C.  Wilson,  for  plaintiflf  in  error. 

James  Linden,  for  defendant  in  error;  E.  J.  Mc- 
Akdle,  of  counsel. 

Mb.  Justice  Bakeb  delivered  the  opinion  of  the 
court. 

In  an  action  of  forcible  detainer  by  defendant  in 
error  against  plaintiflf  in  error  a  verdict  for  the  plain- 
tiflf was  directed  and  returned  by  the  jury.  May  9, 
1908,  judgment  was  entered  on  th6  verdict.  June  8  an 
order  was  entered  extending  the  time  for  filing  **the 
bill  of  exceptions^'  to  June  13.  June  13  an  instrument 
entitled  ** Statement  of  Facts"  was  presented  to  the 
trial  judge,  and  the  fact  of  such  presentation  on  said 
date  noted  thereon  by  him  over  his  signature.  June 
15,  1908,  the  same  was  signed  by  the  trial  judge,  and 
on  the  same  day  was  filed.  A  motion  by  defendant 
in  error  to  strike  said  instrument  from  the  transcript 
of  the  record  filed  in  this  court  waa  reserved  to  the 
hearing. 

November  12,  1908,  there  was  filed  in  this  court  a 
certified  transcript  of  an  **  order  together  with  a  cer- 
tain original  additional  report"  in  said  cause.  The 
order  set  forth  in  said  transcript  was  entered  Novem- 
ber 5, 1908,  and  denies  each  of  plaintiflf 's  motions  then 
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made,  one  of  which  was  to  amend  the  said  statement 
signed  and  filed  Jnne  15.  Said  transcript  also  contains 
a  certificate  signed  by  the  trial  judge  November  5, 1908, 
of  the  proceedings  on  the  hearing  of  said  motion,  and 
the  evidence  introduced  in  support  thereof,  which  states 
that  the  court  held  that  he  ^'had  no  jurisdiction  or 
power  at  this  time  to  set  aside  or  vary,  alter  or  change 
said  orders  or  to  strike  from  record,  or  correct  errors 
in  said  statement  of  facts  filed  June  15,  1908,  on  the 
ground  that  while  the  court  had  a  distinct  recollection 
of  said  trial  and  of  said  contract,  and  the  evidence  of- 
fered in  the  trial,  and  while  said  statement  evidently 
was  erroneous,  he  had  no  memoranda  by  which  he  could 
correct  said  statement,  and  thereupon  denied  each  of 
said  motions. '^ 

On  the  same  day  the  trial  judge  signed  another  in- 
strument entitled,  **  Additional  report  requested  by  the 
plaintiff,^'  certified  to  contain,  **all  the  testimony  of- 
fered or  received  on  the  trial, '*  etc,  which  instrument 
was  filed  on  said  day  and  is  the  instrument  contained 
in  the  additional  transcript  filed  in  this  court  Novem- 
ber 12.  Plaintiff  in  error  moved  in  this  court  to  strike 
from  the  record  said  additional  report,  and  December 
14  his  motion  was  denied.  No  order  was  entered  at 
any  time  extending  the  time  within  which  the  plain- 
tiff might  file  an  additional  report. 

Clause  6  of  section  .23  of  the  Municipal  Court  Act 
contains  the  following  provision: 

**Upon  application  made  at  any  time  within  thirty 
(30)  days  after  the  entry  of  any  final  order  or  judg- 
ment, or  within  such  further  time  as  may,  upon  appli- 
cation therefor  within  said  thirty  days,  be  allowed  by 
the  court,  it  shall  be  the  duty  of  the  judge  by  whom 
such  final  order  or  judgment  was  entered,  to  sign  and 
place  on  file  in  the  case  in  which  the  same  was  entered, 
if  so  requested  by  either  of  the  parties  to  the  suit, 
either  a  correct  statement,  to  be  prepared  by  the  party 
requesting  the  signing  of  the  same,  of  the  facts  ap- 
pearing upon  the  trial  thereof,  and  of  all  questions  of 


Digitized  by 


Google 


608  Appellate  Coxtbtb  of  iLLiNOia 

Hurford  t.  Roaie,  161  IlL  App.  606. 

law  involved  in  such  case,  and  the  decisions  of  the  court 
upon  such  questions  of  law,  or,  if  such  party  shall  so 
elect,  a  correct  stenographic  report  of  the  proceedings 
at  the  trial,  and  a  correct  statement  of  such  other  pro- 
ceedings in  the  case  as  such  party  may  desire  to  have 
reviewed  by  the  Supreme  Court  or  the  Appellate  Court, 
omitting  therefrom,  with  the  approval  of  the  judge,  so 
much  of  the  arguments  of  counsel  and  of  the  otiier 
proceedings,  other  than  the  evidence  and  rulings  of 
the  court  with  respect  thereto,  and  the  diarge  of  the 
court,  as  the  judge  may  deem  unnecessary  for  the  pre- 
sentation to  the  Supreme  Court  or  the  Appellate  Court 
of  the  merits  of  the  case:  Provided,  however,  that 
the  opposite  party  may,  if  he  so  elect,  cause  the  parts 
so  omitted  to  be  signed  by  the  judge  as  an  additional 
report,  and  cause  the  same  to  be  certified  by  the  derk 
and  filed  in  the  Supreme  Court  or  Appellate  Court,  as 
the  case  may  be,  as  a  part  of  the  record  to  be  consid- 
ered upon  such  writ  of  error. '^ 

This  clause  only  authorizes  an  '^ additional  report'* 
in  a  case  where  a  **  stenographic  report  of  the  proceed- 
ings on  the  trial'*  has  been  prepared  by  one  i»rty 
and  signed  by  the  trial  judge,  from  which,  "with  the 
approval  of  the  judge,*'  certain  proceedings  ** other 
than  the  evidence  and  rulings  of  the  court  in  respect 
thereto,"  etc.,  have  been  omitted.  In  such  case  the 
adverse  party  may  cause  "the  parts  so  omitted  to  be 
signed  by  the  judge  as  an  additional  report."  The  in- 
strument signed  and  filed  June  15,  entitled  "Statement 
of  Facts,"  does  not  purport  to  be  a  "stenographic  re- 
port." It  contains  only  four  pages.  The  "Additional 
Report"  contains  fifty-seven  pages  of  testimony  and 
several  pages  of  exhibits.  The  "Statement  of  Facts" 
is  certified  to  contain  all  the  "evidence  offered  on  the 
hearing  of  the  cause,"  and  the  "Additional  Report"  is 
certified  to  contain  "all  the  testimony  offered  or  re- 
ceived on  the  trial."  It  does  not  appear  from  said 
"Statement  of  Facts"  or  from  any  order  made  in  the 
cause  that  anything  was  omitted  therefrom,  "with  the 
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approval  of  the  judge,  ^^  nor  does  the  **  Additional  Ee- 
port'^  purport  to  contain  anything  that  was  omitted 
from  the  ** Statement  of  Facts,''  **with  the  approval 
of  the  judge." 

The  instrument  designated  an  **  Additional  Eeport," 
signed  November  5,  cannot  be  held  an  *' Additional  Re- 
port" within  the  meaning  of  the  statute,  first,  because 
the  "Statement  of  Facts"  signed  and  filed  June  15 
does  not  purport  to  be  ''a  correct  stenographic  re- 
port of  the  proceedings  on  the  trial,"  etc.,  and  it  is 
only  where  such  a  report  is  signed  by  the  judge  that 
an  ** Additional  Eeport"  may  be  signed  by  him;  sec- 
ond, because  it  does  not  appear  either  from  said 
** Statement  of  Facts"  or  from  the  common  law  record 
that  anything  wais  omitted  from  such  *' Statement  of 
Facts,"  *'with  the  approval  of  the  judge,"  and  the 
'* Additional  Report"  does  not  purport  to  set  out  any- 
thing which  was  omitted  from  such  ''Statement  of 
Facts,"  ''with  the  approval  of  the  judge,"  and  it  is 
only  where  some  part  of  the  proceedings  on  the  trial 
are  omitted  "with  the  approval  of  the  judge"  that  he 
is  authorized  to  sign  an  additional  report;  third,  the 
statute  only  authorizes  the  omission  from  a  "steno- 
graphic report,"  "with  the  approval  of  the  judge"  of 
"proceedings  other  than  the  evidence  and  the  rulings 
of  the  court  with  respect  thereto  and  the  charge  of  the 
court,"  and  the  "Additional  Eeport"  only  purports  to 
set  out  the  evidence  and  the  rulings  of  the  court  in 
respect  thereto;  fourth,  because  the  time  for  filing  a 
"Bill  of  Exceptions"  expired,  at  the  latest,  June  15, 
there  was  no  order  giving  the  plaintiff  time  to  file  an 
additional  report  after  that  time,  the  "Additional  Ee- 
port" was  not  signed  until  November  5,  and  the  "Ad- 
ditional Eej)ort"  mu^t  be  signed  within  the  time  al- 
lowed for  the  signing  the  original  rej)ort,  or  within 
such  time  as  the  court  may,  by  order  entered  before 
the  time  for  signing  the  original  report  has  expired, 
grant  for  the  signing  the  additional  report. 

Vol  CLI— 39 
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Independent  of  the  provisions  of  the  Municipal  Court 
Act  the  trial  judge  had  no  authority  on  November  5 
to  sign  the  ** Additional  Report^'  of  a  cause  tried  May 
9.  It  appears  affirmatively  from  his  certificate  "that 
he  had  no  memoranda  by  which  he  oould  correct  said 
statement, ^^  (the  statement  of  facts).  He  properly 
held  that  without  sucS  memoranda  he  could  not  cor- 
rect the  statement.  But  without  such  memoranda  he 
was  without  authority  to  sign  a  new  report  of  the  pro- 
ceedings and  evidence  on  the  trial. 

We  think  that  the  motion  of  plaintiff  in  error  to 
strike  from  the  transcript  filed  in  the  cause  November 
12,  1908,  the  "Original  Additional  Report''  filed  in 
the  Municipal  Court  November  5,  1908,  should  have 
been  allowed.  The  order  entered  December  12,  1908, 
denying  said  motion  will  be  vacated  and  the  motion 
will  be  allowed. 

The  instrument  signed  June  15  and  designated  a 
** Statement  of  Facts''  begins  with  the  statement  that 
there  was  evidence  on  the  part  of  the  plaintiff  that  on 
a  certain  day  plaintiff  and  one  John  D.  Rosie  entered 
into  a  contract  in  writing,  which  contained  certain  pro- 
visions which  are  set  out.  The  instrument  is  not  set 
out,  nor  is  it  stated  that  it  was  admitted  in  evidence. 
It  then  states  that  the  evidence  on  the  part  of  the 
plaintiff  showed  that  certain  payments,  and  none  other, 
had  been  made  on  the  contract;  that  it  appeared  from 
the  evidence  that  John  D.  Rosie  assigned  said  contract 
to  defendant,  and  that  plaintiff  assented  thereto ;  that 
defendant  was  in  possession  of  said  premises  under 
said  contract,  and  that  a  demand  on  her  by  plaintiff 
for  possession  was  served  on  a  certain  day,  and  the 
same  is  set  out ;  that  on  behalf  of  the  defendant  it  ap- 
I)eared  that  plaintiff  executed  a  certain  deed  to  said 
premises,  purporting  to  convey  the  same  to  her,  and 
that  the  defendant  executed  certain  promissory  notes, 
describing  them.  Then  follow  certain  offers  of  proof 
by  defendant,  which  proofs  were  excluded  by  the  court. 
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The  instrmnent  does  not  purport  to  be  a  **  correct 
statement  of  the  facts  appearmg  on  the  trial,  and  of 
all  questions  of  law  involved  therein; *'  it  is  not  certi- 
fied to  be  such  ** correct  statement,''  and  its  contents 
show  that  it  is  not  a  correct  statement  of  facts. 

The  instrument  is  not  and  does  not  purport  to  be, 
"A  correct  stenographic  rej^ort  of  the  proceedings  on 
the  trial. ' '  While  it  is  certified  that  the  evidence  there- 
in set  forth  "on  the  evidence  offered  on  the  hearing 
of  the  cause,*'  the  instrument  itself  does  not  purport 
to  set  out  the  evidence,  and  cannot,  therefore,  be  re- 
garded as  in  substance,  "A  stenographic  report  of  the 
proceedings  on  the  trial,"  or  a  substantial  equivalent 
therefor. 

The  statute  prescribes  the  condition  for  the  review 
by  this  court  of  a  judgment  of  the  Municipal  Court  in 
cases  of  the  fourth  class.  To  authorize  such  review, 
the  trial  judge  must  sign  and  place  on  file  in  the  case, 
either  '*a  correct  statement  of  the  facts  appearing  on 
the  trial,"  or  a  ** correct  stenographic  report  of  the 
proceedings  at  the  trial."  Clause  seven  of  said  section 
23  provides  that,  **No  order  or  judgment  sought  to  be 
reviewed  shall  be  reversed  unless  the  Supreme  Court 
or  Appellate  Court,  as  the  case  may  be,  shall  be  satis- 
fied from  said  statement  or  stenographic  report,  or  re- 
ports, signed  by  said  judge,  that  such  order  or  judg- 
ment is  contrary  to  law  aud  the  evidence,  or  that  such 
order  and  judgment  resulted  from  substantial  errors," 
etc.  Under  this  provision  we  can  look  only  into  such 
statement  or  stenographic  report  as  the  act  provides 
for  and  requires  to  ascertain  whether  the  judgment 
is  contrary  to  the  law  and  evidence,  or  resulted  from 
substantial  errors  of  the  court,  and  it  follows,  that  un- 
less there  is  in  the  record  such  statement  or  steno- 
graphic report,  the  judgment  must  be  affirmed.  In  this 
record  there  is  no  such  statement  or  stenographic  re- 
port as  the  statute  provides  for  and  requires,  and  the 
judgment  must  therefore  be  affirmed. 
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The  order  of  this  court  of  December  14,  1908,  deny- 
ing the  motion  of  plaintiff  in  error  to  strike  from  the 
additional  transcript  filed  November  12, 1908,  the  "Ad- 
ditional Report/'  signed  November  5, 1908,  will  be  va- 
cated and  said  motion  will  be  allowed;  the  judgment 
of  the  Municipal  Court  will  be  aflSrmed,  but  neither 
the  costs  of  the  transcript  filed  November  12, 1908,  nor 
of  the  abstract  thereof,  will  be  taxed  against  plaintiff 
in  error. 

Affirmed. 


Albert  Faclis,  Defendant  in  Error,  ▼.  Heniy    Koropp    et    aL, 
PlaintiiFs  in  Error. 

Gen.  Fo.  14,652. 

IiAifDLOBD  AivD  TENANT — ichat  ftot  part  of  dcmised  premises.  HeUL^ 
under  the  terms  of  the  lease  in  question  in  this  case  and  under  the 
eyidence,  that  a  barn  and  the  privilege  of  access  to  an  alley  through 
the  back  door  of  a  greenhouse  were  not  included  in  "appurtenances" 
and  that  the  removal  of  such  bam  and  the.  exclusion  of  such  privi- 
lege of  access  amounted  to  neither  a  total  nor  partial  eviction  which 
would  defeat  the  recovery  of  rent 

Forcible  detainer.  Error  te  Municipal  Ck)urt  of  Chicago;  the  Hon. 
William  W.  Maxwell,  Judge,  presiding.  Heard  in  this  court  at 
the  October  term,  1908.    AfiELrmed.    Opinion  filed  November  22,  1909. 

Statement  by  the  Conrt.  This  is  an  action  in  forci- 
ble detainer  brought  by  defendant  in  error,  herein 
called  plaintiff,  against  the  plaintiffs  in  error,  herein 
called  defendants,  to  recover  possession,  because  of 
non-payment  of  rent,  of  certain  premises  leased  to  de- 
fendants in  June,  1905.  The  defendants  admit  non- 
payment of  rent  after  the  month  of  February,  1908, 
and  refusal  to  pay  the  rent  subsequently  due  under  the 
lease,  claiming  that  they  have  been  evicted  from  a  sub- 
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stantial  part  of  the  demised  premises  and  were  not  lia- 
ble for  rent  nntil  restored  to  full  possession  of  the 
premises  in  dispute. 

The  lease  dated  June  22,  1905,  conveyed  premises 
described  as  follows : 

**The  green  houses,  i)alm  house  and  store  as  they 
are  today,  together  with  all  appurtenances  situated  on 
Lots  4  and  5  in  Kerfoot's  Subdivision  of  part  of  the 
northeast  quarter  of  Section  20,  Township  40  North, 
Bange  14  East  of  the  third  principal  meridian,  for  the 
term  of  five  years  beginning  the  first  day  of  July, 
1905,  and  ending  the  30th  day  of  June,  1910,  at  a 
monthly  rental  of  sixty-five  dollars  for  the  first  three 
months  and  seventy  dollars  for  the  remaining  fifty- 
seven  months  of  said  term.'' 

There  are  other  provisions  not  now  material.  In 
addition  to  the  greenhouses,  palm  house  and  store 
mentioned  in  the  description  of  the  demised  premises 
there. was  a  wooden  building  with  a  shed  or  sheds 
which  had  been  used  previously  by  the  lessor  as  a  stable 
and  as  a  wagon  and  potting  shed,  in  which  he  had  kept 
among  other  things  a  horse  and  wagon  which  were 
sold  to  the  defendant  Koropp  by  the  plaintiflf  and  con- 
veyed by  a  bill  of  sale  of  the  same  date  as  the  lease. 
These  buildings,  referred  to  hereinafter  as  the  bam, 
were  about  fifty  feet  south  of  the  premises  specifically 
described  in  the  lease.  On  the  day  after  the  date  of  the 
lease  the  defendant  Koropp  took  possession  of  the 
leased  premises  and  also  occupied,  without  objection 
from  the  lessor,  the  barn  in  controversy.  There  was 
no  interference  with  defendant's  use  of  this  bam  for 
some  months,  until  a  contractor  putting  up  a  building 
for  the  plaintiff  began  tearing  down  the  bam.  The 
defendant  objected  to  tearing  it  away,  claiming  that 
it  was  included  as  an  appurtenance  in  the  premises 
leased  to  him.  The  barn  was  however  taken  away  and 
the  plaintiflf  erected  a  large  apartment  building  in  part 
over  the  ground  formerly  occupied  by  the  barn.  The 
bam  was  not  the  only  structure  on  said  lots  four  and 
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five  at  the  time  the  lease  was  made.  There  was  a  res- 
idence oocapied  at  the  time  and  also  '^an  old  sha(^" 
in  the  rear  occupied  by  a  tenant  in  the  employ  of  the 
plaintiff.  It  is  not  claimed  that  these  last  mentioned 
strudnres  were  included  as  appurtenances  or  otherwise 
in  the  lease. 

In  January,  1906,  the  defendant  Koropp  assigned 
the  lease  to  the  defendant  niingworth.  The  Munid- 
pal  Court  entered  judgment  in  favor  of  the  plaintiff 
for  possession  of  the  premises,  from  which  the  de- 
fendants prosecute  this  writ  of  error. 

Geobgb  W.  Hess,  for  plaintiffs  in  error. 

Campb  &  KoEBEL,  for  defendant  in  error. 

Mb.  Justicb  Fbeeman  delivered  the  opinion  of  the 
court. 

It  is  contended  in  behalf  of  the  defendant  that  the 
bam  referred  to  was  a  part  of  the  leased  premises 
and  that  the  taking  possession  of  it  and  removing  it 
constituted  an  eviction  of  the  defendant  from  a  sub- 
stantial part  thereof.  It  is  further  claimed  that  the 
act  of  the  plaintiff  about  the  time  the  lease  was  made, 
in  barring  egress  from  a  rear  door  of  the  greenhouse 
included  in  the  premises  described  in  the  lease,  from 
which  door  a  cement  walk  then  extended  to  an  alley 
in  the  rear  of  the  lots  mentioned  in  the  lease,  thus  ex- 
cluding the  defendant  from  access  to  the  alley,  amount- 
ed to  a  partial  eviction. 

The  lease  in  question  demised  **the  greenhouses, 
pahn  house  and  store  as  they  are  today,  together  with 
all  appurtenances,  situated  on  Lots  4  and  5,"  and  it 
is  claimed  that  the  barn  and  the  privileges  of  access 
to  the  alley  through  a  back  door  of  the  greenhouse 
were  included  in  these  *' appurtenances.*'  Whether  they 
were  such  appurtenances  or  not  is  a  question  of  fact 
It  appears  from  the  evidence  that  the  plaintiff  has 
erected  a  large  apartment  building  which  covers  the 
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rear  75  feet  of  lots  4  and  5,  upon  the  front  part  of 
which  lots  are  the  demised  premises,  and  that  said 
bnilding  also  covers  the  site  of  the  bam.  It  is  ad- 
mitted by  the  defendant  Koropp  in  his  testimony  that 
"when  we  made  the  lease  Mr.  Fuchs  told  me  he  was 
going  to  put  a  big  apartment  building  there/*  He 
states,  however,  that  he  did  not  know  where  the  build- 
ing was  to  be  placed,  although  he  knew  one  was  to  be 
put  "on  the  comer  here,*'  but  did  not  know  where  the 
other  was  to  be.  If  he  considered  the  barn  in  his  rear 
and  access  to  the  alley  as  appurtenances  under  his 
lease,  it  is  singular  that  he  did  not  seek  definite  infor- 
mation. He  occupied  the  premises  and  paid  the  rent 
provided  for  by  the  lease  for  more  than  two  years 
after  the  plaintiff  took  away  the  bam  in  controversy 
and  barred  egress  from  the  back  door  of  the  green- 
house, without  making  any  objection  apparently  dur- 
ing, that  time,  and  until  after  expensive  buildings  had 
been  erected  on  the  premises  where  the  bam  originally 
stood.  It  does  not  appear  therefore  that  the  bam  was 
at  all  necessary  to  the  prosecution  of  the  defendant's 
business  upon  the  premises  described  in  the  lease.  It 
was  used  by  him  at  first  for  a  few  weeks  with  plaintiff's 
apx)arent  consent  to  keep  his  horse  and  wagon  in,  as 
the  plaintiff  had  done  before  him  when  carrying  on 
business  in  the  greenhouses  that  then  stood  on  the  ad- 
jacent grounds.  The  defendant  Koropp  testifies  that 
plaintiff  told  him  when  the  lease  was  made  the  bam 
was  included,  that  "the  bam  went  with  it  and  I  could 
use  the  whole  place  until  he  put  up  the  building."  He 
knew  therefore  that  the  proposed  building  would  in- 
terfere with  his  use  of  a  part  of  the  "place."  There 
is  testimony  tending  to  show  that  the  bam  was  only 
"partly  on  lot  5,  with  the  lowest  part  of  it,  the  north 
line  of  it,  about  three  or  four  feet,  the  rest  of  it  on 
lot  6."  It  is  said  this  is  disputed  by  the  testimony  of 
a  mason  contractor,  but  his  testimony  set  forth  in 
the  abstract  does  not  so  indicate.  The  lease  does  not 
purport  to  demise  any  part  of  lot  6  nor  any  struc- 
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tures  that  might  be  on  it.  It  is  rather  a  violent  pre- 
sumption that  the  **  appurtenances '*  of  the  premises 
described  in  this  lease  included  adjoining  land  not 
therein  referred  to. 

The  plaintiff  did  not  lease  to  the  defendant  all  the 
premises  which  he  had  used  in  the  business  formerly 
conducted  by  him  on  part  of  the  leased  prraiises  be- 
fore he  sold  out  to  the  defendant  Koropp.  Plaintiff's 
business  had  been  conducted  in  a  **very  large  green- 
house'*  covering  "several  lots  4,  5,  6  and  7,'*  and  he 
removed  this  large  greenhouse  and  other  buildings 
before  the  lease  in  question  was  made.  It  is  not 
possible  therefore  to  reach  the  intention  of  the  parties 
as  to  this  bam  **by  showing  a  previous  holdmg  of  the 
premises  and  what  the  plaintiff  enjoyed  under  it,"  as 
in  Thomas  v.  Wiggers,  41  HI.  470,  cited  by  defendant's 
attorneys.  While  it  is  generally  true  that  a  demise  of 
premises  for  residence  purposes,  describing  them  by 
street  and  number,  would  probably  include  as  appur- 
tenances a  bam  and  stables  on  the  rear  of  the  lot  m 
which  the  residence  stood,  the  same  rule  would  not 
necessarily  apply  to  business  property,  especially 
where  as  in  the  case  at  bar,  the  barn  and  shed  were  ap- 
parently only  partly  on  the  land  described  in  the  lease. 
We  think  the  rule  here  applicable  is  correctly  stated  in 
Patterson  v.  Graham,  140  Dl.  531,  viz.:  **that  by  con- 
struction the  lease  carried  so  much  of  the  lot  on  which 
the  building  stood  as  was  necessary  to  the  complete 
enjoyment  of  the  building  for  the  purpose  for  which  it 
was  rented."  Applying  this  rule,  it  is  we  think  ap- 
parent that  the  barn  and  buildings  in  question  were 
not  necessary  to  the  complete  enjoyment  of  the  leased 
premises.  The  defendants  have  carried  on  their  busi- 
ness there  for  years  since  the  bam  was  removed  with- 
out complaint  and  with  no  claim  based  on  evidence 
that  their  enjoyment  of  the  premises  described  in  the 
lease  has  not  been  complete,  notwithstanding  the  tak- 
ing away  of  the  barn  and  the  shutting  off  of  access 
to  the  alley  by  the  rear  door  of  the  greenhouse  and 
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later  by  the  erection  of  the  building  now  covering  the 
rear  of  the  lots. 

We  are  of  opinion  therefore  for  reasons  indicated 
that  the  buildings  and  privileges  in  controversy  were 
not  appurtenances  of  the  leased  premises  and  were  not 
within  the  meaning  of  that  term  as  used  in  the  lease. 
It  follows  there  was  no  eviction  and  the  judgment  of 
the  Municipal  Court  will  be  affirmed. 

AiJirmed. 


E.  H.  Strohm,  Defendant  in  Eiror,  v.  Alfred  Holzman  Company 
et  al.,  PlaintUFfl  in  Eiror. 

Oen.  Ho.  14,674. 

Actions  and  defenses — when  proof  of  joint  lidbiHty  need  not  he 
made.  In  the  absence  of  pleas  or  affidavit  by  the  defendants  deny- 
ing joint  liability*  no  obligation  arises  upon  the  plaintiff  in  the  first 
instance  to  prove  such  joint  liability. 

AetwnpHt.  Brror  to  the  Municipal  Court  of  Chica;go;  the  Hon. 
Freeman  K.  Blake,  Judge,  presiding.  Heard  in  this  court  at  the 
October  term,  1908.    Affirmed.    Opinion  filed  November  22,  1909. 

Ibwin  B.  Hazen^  for  plaintiflfs  in  error. 

Otto  G.  Etden,  for  defendant  in  error;  Hotnb, 
O'CoiJNOB  &  Ibwin,  of  counsel. 

Mb.  JusTioE  Fbeeman  delivered  the  opinion  of  the 
conrt. 

This  is  a  snit  brought  to  recover  for  certain  **book- 
lets'*  alleged  to  have  been  sold  by  the  defendant  in 
error,  herein  called  plaintiff,  to  plaintiffs  in  error, 
herein  called  defendants,  npon  an  order  as  follows: 
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''Order. 
Sept.  11th,  1907.  Alfred  Holzbcan  Co., 

H.  H.  Stbohm,  340  Dearborn  St., 

City.  Chicago,  IlL 

25,000  booklets,  juvenile  series,  5  different  styles  at 
$25.00  per  1,000— net 

Alfred  Holzman  Co., 

per  A.  HoLZMAK.'' 

It  appears  that  16,500  of  these  booklets  were  deliv- 
ered on  or  before  November  25th  following  and  upon 
November  26th  the  remaining  8,500  booklets  were  of- 
fered to  Alfred  Holzman  and  were  refused  on  the  al- 
leged ground  they  were  not  according  to  specifications. 
At  the  time  the  order  deferred  to  was  given  the  defend- 
ant Alfred  Holzman  was  trading  under  the  name  of 
Alfred  Holzman  Company  and  was  at  the  same  time, 
it  is  claimed,  president  of  the  corporation  Alfred  Holz- 
man Company.  It  is  said  that  both  he  and  the  cor- 
poration were  carrying  on  the  same  kind  of  business 
at  the  same  place  in  the  same  name.  The  suit  was 
brought  against  the  corporation  and  Alfred  Holzman 
individually.  Evidence  was  introduced  by  the  defend- 
ants for  the  purpose  of  showing  that  the  booklets  were 
defective.  The  issues  were  submitted  to  a  jury,  whidi 
found  in  favor  of  the  plaintiff  for  the  amount  claimed. 

The  defendants  seek  to  set  aside  the  judgment  en- 
tered by  the  Municipal  Court  on  the  verdict  upon  the 
alleged  ground  that  there  is  no  evidence  of  the  joint 
liability  of  Alfred  Holzman  Company,  the  corporation, 
and  Alfred  Holzman  trading  under  the  same  name. 
Both  defendants  were  served  with  summons  and  both 
contested  plaintiff's  right  to  recover,  but  so  far  as  we 
discover  did  not  claim  at  the  trial  and  offered  no  evi- 
dence to  prove  that  they  were  not  jointly  liable,  if 
liable  at  all.  There  was  no  plea  nor  affidavit  filed  in 
their  behalf  denying  joint  liability.  Under  such  cir- 
oumstances  the  plaintiff  was  not  obliged  to  offer  evi- 
dence in  the  first  instance  to  prove  that  the  defendants 
were  jointly  liable.    Schwartz  v.  Southerland,  51  111. 


Digitized  by 


Google 


Chicago— FiBST  Dibibiot— NoyBMBss,  1909,    619 

Strohm  t.  Alfred  Holzmaa  Company,  161  IlL  App.  617. 

App.  175.    Eeq,dey  v.  Schwanzenbach,  46  111.  App.  348; 
Moore  v.  Prancis,  136  HI.  App.  19. 

It  is  urged  in  behalf  of  defendants,  however,  that 
there  can  be  no  recovery  against  both  of  them  even 
though  the  issue  of  joint  liability  was  not  raised  by 
plea  or  otherwise,  since,  as  it  is  claimed,  the  evidence 
shows  the  contract  sued  upon  was  not  joint  but 
several.  It  is  asserted  by  defendants'  counsel  that 
when  the  contract  sued  on  was  signed  the  corporation 
Alfred  Holzman  Company  was  not  in  existence.  On 
the  other  hand,  plaintiff's  attorneys  state  just  as  posi- 
tively that  when  Alfred  Holzman  gave  the  order  he 
was  president  of  the  corporation  **  which  was  engaged 
in  the  same  business  as  Alfred  Holzman,  the  indi- 
vidual, at  the  same  time  and  at  the  same  place  and  un- 
der exactly  the  same  name."  The  vice-president  of 
the  corporation  testified  that  he  had  held  that  ofBce  for 
two  years  and  a  half.  This  would  tend  to  show  that 
the  corporation  was  in  business  at  least  that  length  of 
time.  The  original  order  for  the  goods  in  controversy 
was  signed  ** Alfred  Holzman  Co.  per  A.  Holzman." 
So  far  as  appears  this  signature  might  represent 
either  the  corporation  or  the  individual  trading  in  that 
name.  The  order,  for  aught  that  appears  on  its  face, 
may  have  been  given  for  either  or  both  of  them.  There 
is  evidence  tending  to  show  that  it  was  given  for  both. 
It  is  claimed  by  the  defendants  that  the  goods  were 
delivered  to  Holzman,  the  individual.  There  is  in  evi- 
dence a  letter  addressed  to  the  Company  which  printed 
the  booklets  for  the  plaintiff,  which  letter  is  signed 
** Alfred  Holzman  Company."  In  it  the  writer  uses 
the  term  **we"  throughout  the  letter,  and  states  that 
the  booklets  in  question  are  not  what  the  plaintiff 
**sold  us"  and  that  plaintiff  ** misrepresented  these 
booklets  to  us."  If  the  sale  was  to  the  individual 
Holzman  alone,  there  was  no  apparent  necessity  for 
referring  to  him  as  "we"  and  **us"  in  that  communi- 
cation. Furthermore  the  vice-president  of  the  cor- 
poration Alfred  Holzman  Company  testifies  that  he 
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received  the  first  two  packages  of  the  booklets  which 
plaintiff  brought  or  sent  to  the  ofiBce,  and  that  he  called 
Mr.  Holzman's  attention  to  them,  but  that  the  latter 
was  very  busy  at  the  time  **and  he  put  me  off,  telling 
me  not  to  bother  him,  that  he  was  busy  and  had  not 
time  to  look  at  thenu'^  He  states  that  '*Mr.  Strohom 
left  them  there.'*  This  would  tend  to  justify  an  in- 
ference that  they  were  left  in  the  hands  of  a  repre- 
sentative of  the  corporation.  It  appears  also  that 
when  plaintiff's  counsel  was  proceeding  apparently  to 
prove  the  number  of  booklets  delivered,  the  counsel 
for  defendants  interposed  with  the  statement  that 
^'the  defendants  will  admit  they  received  packages 
purporting  to  contain  these  numbers,  but  we  don't 
know  the  number.  We  cannot  admit  that,  because  we 
haven't  used  them;"  and  further  **that  there  were 
packages  delivered  there  to  these  defendants,"  and 
receipts  for  them  were  given  at  the  time.  The  defend- 
ants did  not  attempt  to  prove  that  if  liable  at  all  they 
were  not  jointly  liable,  and  we  are  of  opinion  there 
was  evidence  which  fully  justifies  the  verdict  against 
both  of  them. 

For  reasons  indicated  the  judgment  of  the  Municipal 
Court  must  be  affirmed. 

AiJirmed. 


B.  A.  L.  Thomson,  Defendant  in  Eiior,  ▼.  Charles  E.  Oill  et  aL, 
Plaintiffs  in  Error. 

Oen.  Nos.  14,683,  14,692. 

Contolidated  for  Hearing. 
Justice  of  thk  VELC^-^what  essential  to  confer  jurisdiction  of  ap- 
peal from.  In  order  that  the  Circuit  Court  may  acquire  jurisdiction 
of  an  appeal  from  a  judgment  of  a  justice  of  the  peace,  It  Is  essen- 
tial that  a  transcript  in  due  form,  signed  by  the  justice,  shaU  be 
filed  in  such  Circuit  Court 
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Action  commenced  before  justice  of  the  peace.  Error  to  the  Cir- 
cuit Court  of  Cook  county;  the  Hon.  Arthur  H.  Fbost,  Judge,  pre- 
siding. Heard  in  this  court  at  the  October  term,  1908.  Reversed 
and  remanded.    Opinion  filed  November  22,  1909. 


Whitman  &  Horner,  for  plaintiffs  in  error. 

George  I.  Haight  and  Alexander  Coujns,  for  de- 
fendant in  error. 

Mr.  Justice  Freeman  delivered  the  opinion  of  the 
court. 

This  is  a  suit  originally  begun  before  a  justice  of 
the  peace  who  rendered  judgment  in  favor  of  the  de- 
fendant in  error,  hereinafter  referred  to  as  plaintiff. 
From  this  judgment  the  plaintiffs  in  error,  hereinaf- 
ter called  defendants,  appealed  to  the  Circuit  Court  of 
Cook  county.  Upon  the  hearing  in  the  Circuit  Court, 
that  court  January  28,  1908,  dismissed  the  appeal  and 
gave  judgment  against  defendants  awarding  $20  as 
damages  for  delay  and  costs  with  procedendo  to  the 
Municipal  Court.  From  that  judgment  this  writ  of  er- 
ror is  prosecuted,  and  by  a  separate  writ  of  error  de- 
fendants bring  up  an  order  of  the  Circuit  Court  entered 
March  7,  1908,  denying  a  motion  to  vacate  the  judg- 
ment of  January  28th  preceding.  The  causes  have 
been  consolidated  for  hearing  and  are  presented  here 
upon  one  set  of  briefs. 

It  appears  that  on  the  23rd  of  February,  1905,  the 
plaintiffs  undertook  to  perfect  an  appeal  from  the 
judgment  of  the  justice  and  filed  in  the  office  of  the 
clerk  of  the  Circuit  Court  an  appeal  bond,  the  sum- 
mons issued  by  the  justice  and  what  purported  to  be 
a  transcript  of  the  proceedings  before  the  justice.  It 
is  not  necessary  to  recite  the  subsequent  proceedings 
in  the  cause,  since  it  appears  from  the  record  before 
us  that  the  document  filed  as  a  transcript  of  the  pro- 
ceedings before  the  justice  is  not  signed  by  the  justice, 
and  is  not  a  transcript  such  as  the  law  requires  to  be 
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filed  in  the  Circuit  Court,  without  which  the  Circuit 
Court  was  without  jurisdiction  of  the  cause.  This 
has  been  decided  frequently.  In  Demilly  v.  Grosrenaud, 
201  HI.  272-274,  the  court  says:  ** Proceedings  in  the 
Circuit  Court  are  based  on  the  transcript,  and  it  has 
uniformly  been  held  that  without  a  transcript  of  the 
proceedings  before  the  justice,  the  Circuit  Court  has 
no  jurisdiction  of  the  subject-matter.'*  In  the  case 
at  bar,  as  in  that  case,  * 'there  was  no  transcript.  There 
was  a  paper  on  file  which  indicated  that  there  had  been 
some  proceedings  before  a  justice  of  the  ipeace  without 
the  name  of  any  party  to  identify  the  litigation  and 
without  any  certificate  in  compliance  with  the  law. 
•  •  •  The  Circuit  Court  was  wanting  in  jurisdiction 
of  the  subject-matter  and  that  was  an  objection  which 
could  not  be  waived.*'  There  are  a  nimiber  of  other 
cases  of  like  import,  some  of  which  are  referred  to  in 
the  case  above  cited.  In  Smith  v.  McCandless,  101  111. 
App.  143-144,  an  appeal  was  taken  to  the  County  Court 
and  the  court  said:  ''It  was  error  to  dismiss  the  ap- 
peal and  award  a  procedendo.  There  was  no  tran- 
script of  the  proceedings  in  the  County  Court  With- 
out it  the  court  had  no  jurisdiction  of  the  subject-mat- 
ter, and  no  procedendo  could  issue,'*  citing  cases. 

It  is  apparently  contended  in  behalf  of  the  plaintiff 
that  the  transcript  in  question  was  originally  a  proper 
transcript,  but  that  the  certificate  was  torn  off  and  the 
transcript  mutilated.  There  is  no  evidence  in  the 
record  supporting  any  such  contention,  and  it  is  the 
record  which  governs. 

The  conclusion  indicated  makes  it  unnecessary  to 
consider  other  questions.  The  judgment  of  the  Cir- 
cuit Court  in  case  14683  and  the  order  appealed  from 
in  14692  will  each  be  reversed  and  the  cause  remanded. 

Judgment  and  order  reversed  and  cause  remanded. 
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Erick  L.  Sandberg,  Plaintiff  in  Error,  ▼.  Brinks   Chicago  City 
Express  Company,  Defendant  in  Error. 

Oen.  Ho.  14,711 

1.  JSvjDENCB—<ohen  question  leading  cw  (uauming  fad.  A  ques- 
tion as  follows  Is  leading  as  assuming  the  existence  of  a  fact  in 
dispute:  "And  at  the  same  time  you  settled  your  claim  for  dam- 
ages with  the  Union  Traction  Company  for  |75,  didn't  you?" 

2.  Appeals  akd  ebbobs — when  errors  vHll  not  reverse,  U  sub- 
stantial justice  has  been  done  between  the  parties,  a  judgment  will 
not  be  reyersed  eyen  where  there  may  haye  been  errors  committed 
at  the  trial  In  admitting  or  excluding  eyldence  or  In  the  instruc- 
tions. 

Action  In  case  for  personal  Injuries.  Error  to  the  Superior 
Court  of  Cook  county;  the  Hon.  Willabd  M.  McBwen,  Judge,  pre- 
siding. Heard  In  this  court  at  the  October  term,  1908.  Affirmed. 
Opinion  filed  Noyember  22,  1909. 

Statement  by  the  Court.  This  is  an  action  to  re- 
cover for  personal  injuries  alleged  to  have  been  suf- 
fered by  the  plaintiff  by  reason  of  the  defendant's  neg- 
ligence. 

The  plaintiff  was  in  the  employ  of  the  Chicago 
Union  Traction  Company  at  the  time  of  the  accident. 
At  that  time  the  motive  power  by  which  a  street  rail- 
way was  operated  by  the  said  Traction  Company  on 
Madison  street,  Chicago,  was  furnished  by  an  under- 
ground cable.  At  a  point  on  West  Madison  street  near 
Fortieth  avenue  the  Traction  Company  had  con- 
structed a  vault  or  underground  room  extending  under 
both  the  east-bound  and  parallel  west-bound  tracks  of 
the  railway.  This  room  was  about  65  feet  in  length, 
13  feet  wide  and  14  feet  deep.  Access  to  it  was  had 
through  a  manhole  covered  by  a  wooden  trapdoor 
situated  in  the  middle  of  the  space  separating  the  east 
and  west-bound  tracks.  This  trap  door  was  about  29 
inches  in  length  north  and  south  and  27  inches  in  width 
east  and  west.    It  opened  on  hinges  placed  at  its  east 
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end.  The  north  side  of  the  trap  door  when  shut  down 
was  26  inches  south  of  the  south  rail  of  the  west-bound 
track,  which  track  was  the  northern  of  the  two  i>arallel 
tracks.  The  vault  or  underground  room  being  four- 
teen feet  in  depth,  the  trap  door  above  was  readied  by 
a  stairway  extending  up  from  the  floor  of  the  vault  to 
a  platform  and  thence  up  toward  the  east  side  of  the 
trap  door.  In  this  vault  the  cables,  by  which  the  cars 
were  operated,  were  received  on  what  are  called 
**shives,''  upon  which  the  cables  were  turned  or  re- 
versed, running  thence  back  in  the  direction  from 
which  they  entered.  It  was  the  duty  of  the  plaintiff  to 
watch  these  cables  in  order  to  discover  and  repair  any 
broken  strands  and  also  to  oil  the  **shives.'' 

About  8:30  a.  m.  the  day  of  the  accident  plaintiff 
started  to  go  up  out  of  the  vault  for  the  purpose,  it  is 
said,  of  oiling  a  "shive'*  in  the  street.  He  testifies 
that  he  ascended  the  stairway  in  the  vault  to  a  point 
just  under  the  trap  door,  that  he  raised  and  lowered 
the  trap  door  four  or  five  times,  raised  his  head  and 
looked  westward  along  the  surface  of  the  street,  and 
then  holding  the  trap  door  open  and  at  right  angles 
with  the  surface  he  ascended  the  stairway  until  he  could 
look  eastward  over  the  upper  edge  of  the  door.  As  he 
did  so  he  saw  the  defendant's  team  approaching  from 
the  east,  the  wheels  of  the  wagon  in  the  rails  of  the 
west-bound  or  northerly  of  the  two  tracks,  the  horses' 
heads  about  five  or  six  feet  away  from  him  and  the 
team  approaching  at  a  slow  trot.  The  south  horse  of 
the  team  was  travelling  partly  at  least  south  of  the 
south  rail  of  the  north  track,  between  that  track  and 
the  manhole  where  plaintiff  was  standing. 

Plaintiff  testifies  that  when  the  team  was  about  half 
way  by  the  manhole,  the  driver  swung  his  team  to  the 
southwest,  causing  both  the  front  and  rear  wheels  of 
the  wagon  to  strike  the  trap  door  which  plaintiff  was 
still  holding  open  and  forcing  the  door  down  upon  him, 
causing  the  injuries  complained  of. 
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The  issues  were  submitted  to  a  jury  which  returned 
a  verdict  in  favor  of  defendant.  Judgment  was  en- 
tered accordingly  and  the  plaintiff  prosecutes  this  writ 
of  error. 

Johnson  &  Molthbop,  for  plaintiff  in  error. 

Fbank  M.  Cox  and  R.  J.  Fellingham,  for  defendant 
in  error. 

Mb.  Justicb  Fbeeman  delivered  the  opinion  of  the 
court. 

It  is  urged  in  behalf  of  plaintiff,  that  the  trial  court 
admitted  improper  evidence,  erroneously  instructed  the 
jury,  and  that  tiie  verdict  is  against  the  weight  of  the 
evidence. 

The  evidence  objected  to  is  a  part  of  the  testimony 
of  the  plaintiff  drawn  out  o^  the  cross-examination. 
He  was  asked  the  question:  ''And  at  the  same  time 
you  settled  your  claim  for  damages  with  the  Union 
Traction  Company  for  $75,  didn't  youf  To  this  ques- 
tion the  witness  answered  '*Yes."  The  purpose  of  this 
line  of  questions  was,  as  stated  by  the  defendant's  at- 
torney, to  lay  a  foundation  for  the  contention  that  as 
a  matter  of  law  there  had  been  a  release  of  one  joint 
tort-feasor,  and  that  this  released  the  defendants.  The 
court  i)ermitted  the  testimony  to  go  in  subject  to  objec- 
tion as  a  foundation  upon  which  to  base  the  argument 
of  the  question  of  law,  a  ruling  upon  which  was  re- 
served, and  also  upon  the  ground  that  the  evidence 
tended  to  show  the  plaintiff's  earning  capacity  after 
the  accident.  The  objection  to  the  question  was  we 
think  well  taken.  The  question  assumed  there  had 
been  a  '^ settlement"  and  called  for  a  conclusion  of  the 
witness  instead  of  what  was  done  and  said  at  the  time 
referred  to.  Subsequently,  however,  the  court  sustained 
objections  to  further  questions  on  that  line  and  held 
them  immaterial  except  as  above  stated.  Our  atten- 
tion is  not  called  to  any  evidence  tending  to  show  any 
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negligence  of  the  Traction  Company  contributing  to 
the  proximate  cause  of  the  plaintiff's  injuries.  In  its 
absence  the  question  of  law  referred  to  was  not  in- 
volved. We  do  not,  however,  regard  the  introduct'on 
of  the  testimony  objected  to  as  constituting  reversible 
error.  It  had  no  reference  to  and  no  bearing  on  the 
accident  itself,  the  manner  in  which  it  occurred,  nor 
upon  the  determination  of  the  real  question  at  issue, 
namely,  whether  negligence  of  the  defendants  was  re- 
sponsible for  the  plaintiff's  injuries.  It  could  not  in 
our  judgment  have  influenced  the  verdict  upon  that 
question. 

Objection  is  made  to  certain  instructions.  One  of 
these  was  to  the  effect  that  negligence  of  the  Traction 
Company,  if  any  there  was,  should  be  considered^  as 
between  the  plaintiff  and  the  defendants,  the  negli- 
gence of  the  plaintiff.  There  being  no  evidence  tend- 
ing to  show  that  negligence  of  the  Traction  Company 
was  in  any  way  responsible  for  the  injuries,  the  in- 
struction should  we  think  have  be^i  refused,  but 
nevertheless  we  are  at  a  loss  to  discover  wherein  it  was 
injurious.  We  think  it  was  also  erroneous  to  submit 
to  the  jury  whether  the  existence  of  the  trap  door  at 
the  place  of  the  accident  was  lawful.  Questions  of  law 
are  for  the  court,  not  for  the  jury,  and  in  the  case  at 
bar  the  question  of  law  was  not  material. 

The  controlling  question  in  this  case,  however,  is  not 
alone  whether  there  was  error  in  procedure,  but 
whether  or  not  the  evidence  would  have  justified  the 
court  in  permitting  a  verdict  in  plaintiff's  favor  to 
stand.  If  substantial  justice  has  been  done  between 
the  parties  the  judgment  will  not  be  reversed  even 
where  there  may  have  been  errors  committed  at  the 
trial  in  admitting  or  excluding  evidence  or  in  the  in- 
structions. 0 'Fallon  Coal  Co.  v.  Laquet,  198  HI.  12&- 
129;  Newkirk  v.  Cone,  18  lU.  449454;  Burling  v.  L  C. 
R.  R.  Co.,  85  HI.  18-20;  Horn  v.  Arnold  Schwinn  & 
Company,  150  111.  App.  559. 
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We  are  of  opinion  after  a  careful  examination  of  the 
evidence,  that  the  plaintiff's  testimony  considered  by 
itself  fails  to  sustain  the  contention  that  the  injuries 
complained  of  were  the  result  of  defendant's  negli- 
gence. It  is  urged  that  when  the  plaintiff  first  looked 
east  over  the  top  of  the  trap  door,  the  wheels  of  the 
approaching  wagon  were  tracking  in  the  west-bound 
track  and  had  they  remained  there  would  have  passed 
by  without  striking  the  trap  door;  that  plaintiff  was 
in  a  safe  position  and  had  a  right  to  presume  the 
driver  of  tiie  wagon  **in  the  ordinary  exercise  of  his 
seeing  faculties"  would  do  nothing  to  cause  him  in- 
jury. At  the  time  plaintiff's  head  appeared  above 
the  trap  door  the  horses  of  the  approaching  team  were 
five  or  six  feet  from  him  and  approaching  at  a  slow 
trot.  He  says  that  in  a  second  or  two  the  horses  had 
reached  and  were  half  way  past  him,  and  it  is  argued 
that  the  driver  had  ample  time  to  have  observed  the 
preliminary  raising  and  lowering  of  the  trap  door  and 
to  see  that  plaintiff  was  standing  in  the  manhole  be- 
hind it  with  his  head  appearing  just  above  it.  It  was 
not,  however,  a  mere  question  of  time.  He  might  have 
had  ample  time  to  so  observe  without  being  negligent 
in  failing  to  do  so.  It  was  held  upon  a  former  appeal 
(Sandberg  v.  Brinks,  126  IlL  App.  175-179)  that  the 
evidence  was  *'not  so  clear  that  all  reasonable  minds 
would  arrive"  at  the  same  conclusion,'  and  therefore 
there  were  questions  of  fact  for  the  consideration  of 
the  jury.  In  that  case  the  trial  court  had  directed  a 
verdict  for  defendant.  The  issues  have  now  been  sub- 
mitted to  a  jury  and  their  finding  is  against  plaintiff 
as  to  whether  it  was  negligent  on  the  part  of  the  driver 
not  to  have  seen  the  movements  of  the  trap  door  and 
avoided  turning  his  horses  to  the  left,  causing  the 
wheels  to  strike  against  and  upon  the  door  behind 
which  the  plaintiff  was  standing.  There  is  no  evidence 
on  the  part  of  the  plaintiff  tending  to  show  that  the 
driver  did  see  either  the  preliminary  or  subsequent 
openings  of  the  trap  door,  nor  that  in  the  exercise  of 
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due  care  lie  should  have  seen  them.  The  driver's 
testimony  is  that  he  did  not  see  such  movements.  It 
does  not  appear  from  the  plaintiff's  evidence  whether 
or  not  the  trap  door  was  in  the  line  of  the  driver's 
unobstructed  vision  at  the  time  when  the  plaintiff 
moved  or  raised  the  door.  Indeed  it  is  a  matter  of 
mere  inference  based  on  no  actual  evidence  whether  the 
driver  could  have  seen  the  movements  of  the  trap  door 
under  the  circumstances  in  time  to  avoid  the  accident. 
To  hold  the  driver  guilty  of  negligence  there  must  be 
actual  evidence  and  not  mere  inferences  unsupported 
by  evidence.  Plaintiff's  attorneys  in  their  brief  express 
the  belief  that  the  driver  did  not  see  plaintiff  at  all, 
because  they  say  he  was  not  *' paying  any  attention  as 
to  where  he  was  going,  for  the  reason  that  as  he  tes- 
tified on  cross-examination,  he  was  cutting  across  the 
east-boimd  track  ahead  of  an  approaching  car."  As- 
suming that  the  driver  did  not  see  the  plaintiff,  the 
fact  alone  would  furnish  no  evidence  of  negligence 
on  his  part,  nor  is  it  of  itself  evidence  of  negligence 
that  his  attention  was  given  to  directing  his  team  in 
the  conditions  then  existing  and  in  a  crowded  city 
street.  The  evidence  of  two  witnesses  for  the  defend- 
ant— the  driver  and  a  passenger  on  the  gripcar  ahead 
of  the  team— is  to  the  effect  that  the  driver  of  the 
wagon  turned  out  to  the  southwest  to  get  around  cars 
ahead,  which  had  stopped  in  front  of  him  on  the  track. 
The  only  witness  of  the  accident  who  testified  in  be- 
half of  the  plaintiff,  other  than  the  plaintiff,  "did  not 
see  any  part  of  the  accident  until  the  wagon  had  about 
passed  over  this  trap  door,"  when  he  saw  the  trap 
door  "raised  up  some"  and  "the  man  kind  of  under 
it." 

For  the  reasons  stated  we  are  unable  to  agree  with 
the  plaintiff's  attorneys  that  the  verdict  "is  so  clearly 
against  the  weight  of  the  evidence  that  it  ought  to  be 
reversed."  We  are  on  the  other  hand  of  the  opinion 
that  the  plaintiff  has  failed  to  support  by  his  own  evi- 
dence the  averments  of  his  declaration  charging  the 


Digitized  by 


Google 


Chicago—Fibst  District— November,  1909.    629 
Bartzen  r.  Scliroeder,  151  III.  App.  629. 

defendant  with  negligence  causing  the  injuries  com- 
plained of.  The  judgment  of  the  Superior  Court  will 
therefore  be  afiBrmed. 

Afflrmed. 


Peter  Bartzen,  Defendant  in  Error,   ▼.  William  H.   Sohroeder, 
Plaintiff  in  Eiror. 

GeiL  No.  14,720. 

FoBCiBLE  ENTRY  AND  DETAINER — wTuit  relief  ohtaitiahle  in  Municipal 
Court,  In  an  action  In  forcible  entry  and  detainer  in  the  Municipal 
Court,  the  landlord  may  recover  as  well  the  possession  to  which  he 
is  entitled  as  the  money  due  to  him. 

Forcible  detainer.  Error  to  the  Municipal  Court  of  Chicago;  the 
Hon.  Mancha  Bbugoemeyer,  Judge,  presiding.  Heard  in  this  court 
at  the  October  term,  1908.  Affirmed.  Opinion  filed  November  22, 
1909. 

Statement  by  the  Court.  This  is  an  action  by  de- 
fendant in  error  to  recover  possession  of  premises 
leased  to  the  plaintiff  in  error  January  17,  1907,  at  a 
rental  of  fifty  dollars  a  month,  and  with  his  claim  for 
possession  plaintiff  united  a  claim  for  rent  or  damages 
for  withholding  possession.  The  rent  for  the  months 
of  March  and  April,  1908,  had  not  been  paid.  The  term 
of  the  lease  expired  April  30,  1908.  This  suit  was  be- 
gun April  29,  1908.  The  lease  in  question  contained 
a  provision  granting  the  lessee  a  privilege  or  option 
of  renewing  the  lease  for  an  additional  term  of  two 
years  at  a  rental  of  sixty  dollars  a  month. 

On  the  11th  of  April,  1908,  the  plaintiff  served  a 
five  day  notice  upon  the  defendant,  requiring  payment 
of  the  overdue  rent  for  the  two  months  above  men- 
tioned, amounting  to   $100.     The   five   days    expired 
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April  16,  1908.  The  defendant  did  not  pay  the  rent 
due  and  np  to  that  time  had  made  no  tender  of  it.  Af- 
ter the  expiration  of  the  five  days  and  before  this  suit 
was  begun  the  attorney  for  the  plaintiff  called  on  the 
defendant  and  was  informed  by  the  latter  that  he  in- 
tended to  vacate  the  premises  the  first  of  May  follow- 
ing, but  might  need  an  additional  day  or  two  to  com- 
plete the  removal  of  his  efi^ects.  The  defendant  was 
told,  it  is  said,  that  no  action  would  be  instituted 
against  him  if  he  gave  up  possession  within  a  day  or 
two  after  the  first  of  May.  There  is  evidence  tending 
to  show  that  the  defendant  also  told  the  plaintiff's  son 
and  agent  that  he  had  no  intention  of  remaining  in 
possession  of  the  leased  premises  after  May  1st.  Act- 
ing, it  is  claimed,  upon  these  statements  of  the  defend- 
ant, the  plaintiff  on  April  19, 1908,  leased  the  premises 
for  a  term  beginning  May  1,  1908,  to  a  third  -party.  It 
is  claimed  on  behalf  of  ttie  plaintiff  that  this  fact  be- 
came known  to  the  defendant  and  he  thereupon  under- 
took to  extort  a  hundred  dollars  from  the  plaintiff  be- 
fore he  would  give  up  the  premises.  It  is  claimed  on 
the  other  hand  by  the  defendant  that  the  plaintiff's 
attorney  agreed  to  pay  defendant  $100  for  his  option 
to  renew,  the  payment  to  be  made  by  giving  defendant 
a  receipt  for  the  hundred  dollars  due  for  the  March 
and  April  rent;  that  thereupon  the  defendant  agreed 
to  surrender  the  premises  upon  delivery  to  him  of  such 
receipt,  and  began  preparations  for  moving.  Defend- 
ant claims  to  have  waited  for  this  receipt  until  April 
30, 1908,  when  not  having  received  it,  he  says  he  called 
up  the  plaintiff  and  notified  him  that  he  had  the  rent 
ready  and  that  as  he  had  not  received  the  receipt,  he 
would  renew  the  lease  and  would  pay  the  overdue  rent 
the  next  day.  He  did  make  the  tender  the  next  day. 
May  1,  1908,  and  it  was  refused.  The  defendant  re- 
newed the  tender  in  open  court  when  this  suit  was 
called  for  trial,  and  tendered  also  an  additional  sum  of 
sixty  dollars  to  cover  a  month's  rent  whidi  would  have 
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been  due  had  he  exercised  his  option  in  proper  time 
and  renewed  the  lease. 

The  issues  were  submitted  to  a  jury,  which  found  in 
favor  of  plaintiff,  awarding  him  possession  of  the 
premises  and  fixing  his  damages  at  one  hundred  dol- 
lars. Judgment  was  entered  accordingly  and  the  de- 
fendant prosecutes  this  writ  of  error. 

J.  Mabion  Millieb,  for  plaintiff  in  error. 

O'Shaughnesst  &  O'Shauqhnesst,  for  defendant  in 
error. 


Mr.  JusnoE  Fbeeman  delivered  the  opinion  of  the 
court. 

It  is  contended  in  behalf  of  defendant  that  the  plain- 
tiff cannot  maintain  an  action  in  the  Municipal  Court 
for  the  possession  of  the  premises  and  in  the  same  ac- 
tion recover  for  the  rent  due.  The  claim  seems  to  be 
that  the  two  remedies  were  inconsistent,  that  the 
plaintiff  should  have  been  compelled  to  elect  which 
remedy  to  pursue  and  that  the  election  of  one  would  be 
a  waiver  of  the  other.  This  contention  cannot  be  sus- 
tained in  view  of  the  provision  of  the  Municipal  Court 
Act  as  follows:  **In  forcible  detainer  cases  the  plain- 
tiff may  unite  with  his  claim  for  possession  of  the 
property  any  claim  for  rent  or  damages  for  withhold- 
ing possession  of  the  same.'*  Par.  3  of  sec.  311,  chap. 
37,  B.  S.  This  suit  was  brought  before  the  end  of  the 
month  of  April,  but  by  the  terms  of  the  lease  the  rent 
was  due  and  payable  in  advance  on  the  first  of  that 
month.  In  Schumann  Piano  Co.  v.  Mark,  208  HI.  282- 
288,  cited  by  defendant's  attorney,  it  is  said  that  **a 
pending  action  for  use  and  occupation  will  not  invali- 
date a  notice  of  the  termination  of  the  lease,  for  the 
landlord  may  only  recover  in  his  action  for  rent  due 
at  the  time  of  the  expiration  of  the  notice,  although  he 
may  claim  rent  to  a  later  period. '*    That  was  a  suit 
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in  forcible  entry  and  detainer  alone  and  was  brou^t 
before  the  passage  of  the  Municipal  Court  Act, 

It  is  argued  that  the  plaintiff  waived  the  forfeiture 
of  the  lease,  and  defendant  testifies  that  plaintiff  told 
him  to  "let  the  rent  go  until  the  lease  was  settled," 
and  that  this  was  after  the  service  of  the  five  day  no- 
tice. It  is  claimed  that  this  is  not  denied  by  the  plain- 
tiff. We  are  of  opinion,  however,  that  the  testimony 
for  the  plaintiff  is  inconsistent  with  defendant's  daim 
in  this  respect,  and  that  the  jury  was  amply  justified 
by  the  evidence  as  a  whole  in  finding  against  defend- 
ant's contention. 

It  is  further  urged  that  inasmudi  as  the  plaintiff 
had  leased  the  premises  from  May  1,  1908,  to  a  third 
party  he  cannot  maintain  an  action  of  forcible  de- 
tainer, because  it  is  said  he  was  not  entitled  to  posses- 
sion of  the  premises.  That  new  lease,  however,  was  for 
a  term  begmning  May  1, 1908.  This  suit  was  begun  on 
the  29th  of  April,  1908,  at  which  time  the  right  of  pos- 
session of  the  premises  was  still  in  the  plaintiff. 

Finding  no  error  in  the  record  the  judgment  will  be 
affirmed. 
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when  use  of  word  "should"  not  erroneous.    396. 

Justice  of  the  peace — ^what  essential  to  confer  jurisdiction  of  appeal 
from.    620. 

Municipal  Court— wh&t  essential  to  review  of  fourth  class  case.    606. 

when  additional  report  unauthorized.    605. 

when  bill  of  exceptions  not  stricken.    526. 

when  exceptions  not  essential.    587. 

when  judgment  not  subject  to  review.    579. 

New  trial — ^when  newly  discovered  evidence  not  ground  for.    55. 

Ordinance— when  not  part  of  record.     208. 

Plea — ^when  sufficiency  of,  saved  for  review.    95. 

8tat&8  attorney — when  question  of  propriety  of  prosecution  by,  can- 
not be  raised.    181. 

Subject  to  review — ^when  questions  not    67,  176,  221. 

Supplemental  record — ^when  motion  to  strike  denied.    221. 

Variance — ^when  objection  to,  comes  too  late.    26,  41. 

Yerdictt— when  not  disturbed.    22,  55,  118,  158,  260,  452. 

when  not  excessive.     396. 

when  set  aside.    114,  277,  310,  547,  548,  553. 

Writ  of  error— when  does  not  lie.    257. 

APPELLATE  COURT. , 

Final  judgment — ^when  rendered  on  review.    522,  524. 
Former  decision— ^Hect  of.    85. 
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ABBriftATION  AND  AWABD. 

Jmdgmemt  effect  o^  rendered  pursuant  to  act  entitled  "An  Act  td 
enable  parties  to  aroid  delay  in  tbe  administration  of  jns- 
tice."    4«7. 

when  final  in  BubmiBsion  made  nnder  "An  Act  to  enable  parties 

to  aToid  delay  tn  tbe  administration  of  Justice^"    487. 

ARCUlTJfiCTS. 

ArehitecPz  cerf  i/lcitf  e— what  not  part  of.    561. 

ASSI(aYlIENT& 

JKsecaliOf^— effect  of  assignment  to  validata    679. 

ASSUMPSIT. 

J<dni  I<aMIi<y— when  proof  of  need  not  be  made.    €17. 

ATTACHMENT. 

0omfoAment— when  answer  cannot  be  objected  to.     G3. 

when  garnishee,  subject  to  Jurisdiction.    257. 

when  payment  by  garnishee  Tolontary.    63. 

Munid^aX  Court — ^property  of  Judgment  in  garnishment     257. 

ATTGRNErr  AND  CLIENT. 

Ptivileffed  communioaiioiu — character  of.    36. 
what  not     36. 

BASTARDY. 
Beoognizance* — construction  of  condition.    313. 

BnXS  AND  NOTES. 
See  NnooTiABLX  Inbtbumxhts. 

BILLS  FOR  DISCOVERT. 

When  do  mi  lie,    413. 

BILLS  OP  EXCEPTIONa 

Exception — effect  of  absence  of.     208. 

Municipal  Court — ^when  bill  of  exceptions  not  stricken.    526. 

when  exceptions  not  essentiaL     587. 

Ordinance— when  not  part  of  record.    2(8. 
PreMervation — ^what  must  be  made  by.    16. 

BONDS. 

Bottordy— effect  of  judgment  in,  upon  right  of  action  upon  for^ 

felted  bond  for  appearance.    313. 
Constable*s  bond— who  may  sue  upon.     192 
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Fidelity  bond — quantum  of  proof  in  action  upon.    217. 

Judgment — effect  of  upon  right  of  action  upon  forfeited  bond  for 

appearance.    313. 
Measure  of  damages — in  action  upon  constable's  bond.    190. 
Recognizances — construction  of  condition.     813. 


BREACH  OF  PEACE. 
WTiat  not,    265. 

BREACH   OF   PROMISE    OF   MARRIAQB. 
See  Mabsiaqe. 

BROKERS  AND  FACTORS. 
Commissions — ^when  earned.    155. 

CHANCERY. 

Accounting— when  equity  will  take  Jurisdiction.    228. 

Answer — ^when  overrules  plea  in  chancery.    527. 

Bill  for  discovery — when  does  not  lie.    413. 

Certificate  of  et7i(Ience— effect  of  absence  of.    236. 

Contempt — ^when  allegations  of  bill  taken  as  true.     186. 

Contribution — right  of  municipal  corporation  to  recover  of  individ- 
ual amount  of  judgment  paid  for  injury  suffered  from  ob- 
struction.   129. 

Decree— effect  of  entry  by  judge  de  facto,    6. 

when  appropriate  in  action  to  recover  stock  certificate.    628. 

when  not  void.     6. 

Estoppel — ^what  essential  to  application.    164. 

Former  suit  pending — when  plea  of  inappropriate.     627. 

Fraud — ^when  equity  will  take  jurisdiction.     228. 

"Hearing" — defined.     488. 

Injunctions — when  allowance  of  solicitor's  fees  upon  dissolution  sus- 
tained.   143. 

when  bill  of  complaint  suflicient    186. 

when  consideration  of  uncontroverted  facts  not  erroneous.    246. 

when  damages  not  allowed  upon  dissolution.     142. 

when  dismissal  of  bill  proper.     246. 

when  error  to  dismiss  bill  upon  dissolution  of  temporary.   60. 

when  refusal  to  dissolve  not  disturbed.    227. 

Judgment — when  not  subject  to  attack.    488. 

Jurisdiction — upon  what  depends.     6. 

what  does  not  exclude,  of  subject-matter.     6. 

when  will  not  supersede,  of  court  of  law.    413. 
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Multiplicity  of  suits — ^when  chancery  does  not  take  jurisdiction  to 

avoid.    413. 
Nuisances — ^what  does  not  exclude  jurisdiction  of  chancery.    6. 
Stockholder — ^jurisdiction  of  chancery  to  protect,  whose  certificates 

have  been  stolen.    628. 

CITIES,  VELXAGBS  AND  TOWNa 

JSrfd^e— character  of  ownership  of.    263. 

Contribution — aright  of  municipal  corporation  to  recover  of  individ- 
ual amount  of  judgment  paid  for  injury  suffered  ftom  ob- 
struction.   129. 

MurUdpta  corporation — right  of,  to  recover  of  individual  amount  of 
Judgment  paid  for  Injury  suffered  from  obstruction.    129. 

Ordinance — when  proof  of,  sufficient.    118. 

Fublio  street— what  does  not  establish  existence  ot    16L 

COULATBRAL  ATTACK. 

Chancery— irhen  judgment  not  subject  to  attack  in.    488. 

COMITY. 

Validity  of  contracts— hj  what  law  governed.    291. 

COMMON  CARRIERS. 

"Negligence — ^when  exemption  from  liability  for,  sustained.    291* 
Stoppage  in  tn»n«it— when  improper.    439. 
Warehouseman — ^when  obligations  become  those  of.    384. 

CONDUCT  OP  COUNSEL. 

Reversal — ^when  conduct  of  counsel  not  ground  for.    696. 
Subject  to  review — ^when  conduct  of  counsel  not    41. 

CONFESSION,  JUDGMENTS  BY. 
See  JuDGicsNTS,  Dxcsxbs  aih)  Executions. 
CONSIGNOR  AND  CONSIGNEE. 
Stoppage  in  transit— when  improper.    439. 

CONSPIRACY. 
Declarations — effect  of,  of  one  conspirator.    182. 

CONSTABLES. 
See  Shebqts  aitd  Constables. 
CONTEMPT. 
Allegations  of  bill — ^when  taken  as  true.    186. 
Civil — ^when  contempt  is.    6. 
Commitment— when  order  of,  not  erroneous.     221. 

CONTRACTS. 

Accord  and  satisfaction — ^what  consideration  sufficient  to  establish. 
672. 
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Architect's  certifloate^what  not  part  of.    561. 

OonHderation — ^what  sufficient  to  support.    466. 

CiMtom^-effect  of.    696. 

Failure  to  deliver— irhea  liability  for,  arises.    127. 

Fraternal  benefit  societiet— what  constitutes  contract  of  Insurance. 

96. 
Guarantor— when  past  consideration  binds.    699. 
Oitaranty— what  sufficient  consideration  to  support    260. 
Oil  leoae— Implied  covenant  of.    102. 

what  breach  of  obligation  diligently  to  develop  under.    102. 

"Optton"— defined.    441. 

Parol  evidence— what  not  varying  contract  by.    832. 

ReooffnitsanceM — construction  of  condition.    313. 

Statute  of  Frauds — ^what  satisfies  provisions  requiring  contract  not  to 

be  performed  within  a  year  to  be  in  writing.    324. 
Validity  of  contracts — ^by  what  law  governed.    291. 

CONTRIBUTORY  NBGUaBNCE. 

Matter  of  lai^— what  not  contributory  negligence  as  a.    429. 
Mines  and  Miners  Act — ^what  not  defense.    41. 
Question  of  lav>— when  contributory  negligence  is.    208. 
Railroad  company — when  owes  duty  to  persons  upon  its  tracks.    202. 
Aecoi^ery— effect  of  contributory  negligence  as  bar.    208. 
Street  cor— when  person  seeking  to  cross  in  front  of,  guilty  of  con- 
tributory negligence.    208. 
Trespassers — ^who  upon  railroad  tracks  not    202. 

CONVEYANCES. 
Tender— when  essential  to  liability.     134. 

CORONERS. 
Verdict— effect  of.    96. 

CORPORATIONS. 

Decrees — ^when  appropriate  in  action  to  recover  stock  certificate.  628. 
Leo^e— what  does  not  Invalidate  execution  of,  by  corporation.    679. 
Question  of  existence — when  cannot  be  raised.     324. 
Stock  certificate — status  of,  as  to  negotiability.    627. 

when  not  protected  against  delivery  of  certificates.    627. 

£rtoc]b7toI<fer— jurisdiction  of  chancery  to  protect,  whose  certificates 

have  been  stolen.     628. 
Ultra  vires — what  not    424. 
— -  who  cannot  urge  defense  of.    424. 

COURTS. 

Municipal  C7o«rt— status  of.    288. 
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criminal  law. 

Bastardy^ettect  of  Judgment  in,  upon  right  of  action  upon  fior^ 
felted  bond  for  appearance.     313. 

Breach  of  peao0— what  does  not  constituta    265. 

Conspiracy— effect  of  declarations  of  conspirator.    182. 

Contempt— when  civil.    6. 

OredihiUty  of  detectives — ^instruction  as  to.    16. 

Erroneous  instruction — ^when  will  not  reyerae.    16. 

Freight  charges — ^when  railroad  not  liable  for  extortion  as  to.    3S4. 

Orand  juror — ^when  testimony  of  competent    378. 

Intoxicating  liquor— irhAt  competent  in  prosecution  for  unlawfully 
selling.     16. 

Judgment — ^when  erroneous.    181. 

Language  of  statute^-vrhen  instruction  proper.    16. 

Libel — ^what  eyidence  not  competent  in  criminal  prosecution.    18L 

ieeot>ynisonc0<— construction  of  condition.    813. 

Btate*s  attorney— when  question  of  propriety  of  prosecution  by,  can- 
not be  raised.    181. 

CROPS. 

See  Landlobd  aitd  Tsnakt.   v 

DAMAGES. 

Compensatory— defined.    191. 
Exact  computation — ^not  essential.    191. 

Injunction — ^when  damages  not  allowed  upon  dissolution.    142. 
Measure  of  damxiges — in  action  upon  constable's  bond.    190. 
Nominal — when  only,  recoverable.    137. 

Nuisances — ^what  damages  may  be  recovered  in  action  for  injury  to 
real   property   arising   from   construction   of   permanent   nui- 
sances.   478. 
Verdicts — ^when  not  excessive.    396. 

DECLARATIONS. 

Cause  of  action — ^when  declaration  does  not  state.    352. 
Common  counts — ^when  recovery  cannot  be  had  under.    199. 
— ->  when  sufficient    424. 

DECREES. 

Compliance— duty  of.    528. 

Contempt — ^when  order  of  commitment  not  erroneous.     221. 

Divorce— when  findings  sustain  decree.     215. 

Judge  de  facto— effect  of  entry  of  decree  bic.    6. 

Told— when  decree  not    6. 
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^  DEFINITIONS. 

"Cash  money:'    340. 
^'HeaHngr    488. 
''Money:*    840. 
'Option:*    441. 

DIMINUTION  OP  RBCORD. 

Suffgestion — ^when  made.     221. 

DISMISSALS. 

Injunctions — when  dlsmlBsal  of  bill  proper.    246. 

when  error  to  dlBmlss  bill  upon  dissolution  of  temporary,    60. 

DIVORCE. 

Decree— when  findings  sustained.     216. 

Extreme  and  repeated  cruelty — when  allegations  ofi  sufficient    215. 

DRAMSHOP  ACT. 

Intoxicating  liquor — ^what  competent  In  prosecution  for  unlawfully 

selling.    16.  • 

Judgment — ^when  joint  and  several,  appropriate.    1. 

EMPLOTBR  AND  EMPLOYE. 

Discharge — what  ground  for.    687. 

ESTOPPEL. 

Application  of  doctrine — what  essential  to.    164. 

Corporation — when  question  of  existence  cannot  be  raised.    324. 

/n«tfranoe— effect  of  waiver  of  one  defense  upon  another  kindred 

defense.    49. 
Lea«e— when  estoppel  to  question  validity  of,  arises.    b79. 

EVIDENCE. 

Breach  of  promise— what  competent  In  action  for.     396. 
Coflnpetency — ^what  essential  to  save  question  of.    1. 
Conclusions  of  witness — Incompetency  of.     297. 

when  admission  of  not  error.    378. 

Conditions  after  accident — ^when  incompetent    47. 
Conspiracy— effect  of  declarations  of  conspirator.    182. 
Contract — ^what  not  varying  by  paroL     332. 
Coroner's  jury — effect  of  verdict  of.     95. 
Cross  examination — ^what  not  proper.     1. 

what  proper  upon.    378. 

Declarations  of  insured— when  competent    517. 
Erroneous  evidence— when  will  not  reverse.    362. 
Expert  testimony— when  Incompetent     457. 
.  ^   Vol  CU— 41 
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General  iteue—wh&t  not  admitted  by.    161. 
General  objection — ^when  insufficient.    16. 
Grand  juror— when  testimony  of  competent    378. 
Impeachment— what  not    ISl. 

when  writing  offered  for  purposes  of,  properly  excluded.    S6. 

Intaxioating  liquor— what  competent  in  prosecution  for  unlawfully 

selling.     16. 
Joint  liability — ^when  proof  of  need  not  he  made.    617. 
Leading  question — ^when  is,  as  assuming  facts.    623. 
Liability  policy — competency  of,  in  action  for  personal  injuries.  145. 
Libel— what  evidence  not  competent  in  criminal  prosecution.    181. 
Jflnee  and  Miners  J.ct— what  evidence  competent  upon  question  of 

notice.    862. 
Ordinance— when  proof  of,  sufficient.    118. 
Privil^ed  oommunioations — character  of.     86. 
— —  what  not     36. 

Public  street — ^what  does  not  establish  existence  of.    161. 
Quantum  of  proof—in  action  upon  fidelity  bond.    217. 
Res  gestae— what  not  part  of.     123. 

Subject  to  review— when  competency  of  evidence  not     32G. 
Substantive  evidence— ^when  admission  of,  proper.     55. 
Variance — when  objection  to,  comes  too  late.     26,  41. 
Whereabouts  of  party— how  proof  made.     446. 
Witnesses — who  incompetent  by  virtue  of  interest    307. 

EXCEPTIONS. 

Iftfnicipal  Oottft— when  exceptions  not  eesentiaL     687. 

EXBcnroRS  and  administrators. 

Public  administrator— when  appointment  of,  proper.    4G3. 

EXEMPTIONS. 

Wages — ^when  Judgment  should  not  be  rendered  as  for.    461. 

FEES  AND  SALARIES. 

Public  offices — ^how  statutes  relating  to,  construed.    236. 
Special  stat&s  attomey--BtBtuB  of.    286. 

FENCES. 

JMIroode— when  obligation  to  fence,  etc.,  to  be  determined  as  ques- 
tion of  fact   346. 

FINDINGS  OF  FACT. 

Chancellor— when  finding  of,  not  disturbed.    170. 

Finding  of  court — ^when  not  disturbed.    280. 

when  set  aside  as  against  the  evidence.    263,  690. 
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FORCIBLE  ENTRY  AND  DETAINER. 

Municipal  Court-^wh&t  relief  obtainable  in.     629. 

FRATERNAL  BENEFIT  SOCIETIES. 

Contract— what  constitutes.     95. 

Declarations  of  insured — when  competent.    517. 

Defense — when,  arising    as  result  of  violation  of  law,  not  estab* 

Ushed.    517. 

when  not  waived.   95. 

Disahility— what  not  essential  to  liability  for.     273. 

Material  to  risk — what  not,  as  matter  of  law.     371. 

Notice  of  dtoadtHfy— effect  of  failure  to  give.    273. 

Premium — ^when  failure  to  promptly  pay,  causes  policy  to  lapse. 

507. 
Waiver — effect  of,  as   to  one   defense,   upon  another  kindred   de* 

fense.    49. 
Warranties — ^what  constitutes.    95. 

FRAUD. 

Jurisdiction — ^when  equity  will  take.     228. 

GARNISHMENT. 

An«t(7er— when  cannot  be  objected  to.     63. 

Jurisdiction — ^when  garnishee  subject  to.    257. 

Municipal  Court — ^propriety  of  judgment  in  garnishment    237. 

Payments — ^when   by   garnishee   voluntary.     63. 

GUARANTY. 

See  SUBETYSHIP. 

INJUNCTIONS. 

Appeal— what   not   considered   upon,    involving   temporary   injunc- 
tion.   227. 
Bill  of  complaint — ^when  sufficient.     186. 
Damages — ^when  not  allowed  upon  dissolution.    142. 
Dismissal  of  hill — when  error  upon  dissolution  of  temporary.    60. 

when  proper.     246. 

Dissolution — when  denial  of,  not  disturbed.    227. 

Solicitor's  fees — when  allowance  of,  upon  dissolution,  sustained.  143. 

Uncontroverted  facts — ^when  consideration  of,  not  erroneous.    243. 

INSTRUCTIONS. 

Ahstract  proposition  of  law — when  instruction  containing,  ground 
for  reversal.    47. 

when  instruction  containing,  will  not  reverse.    85. 

Ad  damnum — ^when  reference  to  not  erroneous.    396. 
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Clear^instmcUons  must  be.    145. 

CredibiUiw  of  detectivcB — instruction  as  to.     16. 

Criminal  case — when  erroneous  Instructions  will  not  reverse  in.    16. 

Disregard  counU — when  failure  to  instruct  jury  to,  not  ground  for 
reyersal.    118. 

Krrtmtaut  instruction — ^when  will  not  reverse.    46. 

Brrors — when  presumed  cured.    123. 

Fads  in  dispute — instructions  must  not  assume.    47,  378. 

Future  suffering — ^when  Instruction  authorizing  allowance  for,  ap- 
propriate.   158. 

Ignorifig  defense^-wh&k  instruction  erroneous.     110. 

Impeachment — when  instruction  as  to,  erroneous.    182. 

Language  of  tlolale—when  Instruction  proper.     16. 

Millet  and  Miners  Act — ^when  peremptory  instruction  proper  lo  ac- 
tion charging  wilful  violation.     393. 

Negative  defenses— when  instructions  need  not.     396. 

yegligence—whea  instruction  sufficiently  specific  upon  question 
of.    429. 

when  instruction  upon,  erroneous.     110. 

Ordinary  care — when  instruction  upon  exercise  of,  too  narrow.    473. 

ParticuUir  counts — when  refusal  to  exclude,  not  subject  to  review. 
26. 

Particular  evidence — instructions  must  not  give  undue  prominence 
to.    36,  145. 

Particular  phrase — ^held  not  erroneous.     368. 

Particular  tcitness — ^Instructions  must  not  single  out     16. 

Pleadings — instructions  must  be  supported  by.    110. 

Predicated  upon  evidence — instructions  must  be.    473. 

Prorifice  of  fury — instructions  must  not  invade.     429. 

Proximate  cause — when  upon  law  of,  properly  refused.    1. 

Questions  of  law — instructions  must  not  submit.    473. 

Right  of  recovery — when  instruction  upon,  not  erroneous.     85. 

^'Should" — ^when  use  of,  not  erroneous.     396. 

Undue  prominence — instructions  must  not  give,  to  particular  facta. 
457. 

INSURANCE. 

Declarations  of  insured — when  competent.    517. 

Defense— y^hen,  arising,  as  result  of  violation  of  law,  not  estab- 
lished.    517. 

Disability — ^what  not  essential  to  liability  for.     273. 

Fire  policy— when  void  by  reason  of  change  of  ownership.    126. 

Fraternal  benefit  societies — what  constitutes  contract  of  insurance. 
95. 

what  constitutes  warranties.     95. 

when  defenses  not  waived.    95. 

Material  to  risk — what  not,  as  matter  of  law.    371. 

Notice  of  disability— ettect  of  failuie  to  give.     273. 
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Premium — ^when  failure  to  promptly  pay,  causes  policy  to  lapse.  607. 
Quantum  of  proof — In  action  upon  fidelity  bond.     217. 
Waiver — effect  of,  as  to  one  defense,  upon  another  kindred  defense. 
49. 

INTOXICATING  LIQUOR, 

See  Dramshop  Act. 

JOINT  AND  SEVERAL  LIABILITY. 

Dramshop  act — ^when  joint  and  several  judgment  appropriate.    1. 

JUDGMENTS,   DECREES   AND   EXECUTIONS. 

Arhitration  and  award — effect  of  judgment  rendered  pursuant  to  Act 
entitled  ''An  Act  to  enable  parties  to  avoid  delay  in  the  ad- 
ministration of  justice."    487. 

when  judgment  final  In  submission  made  under  "An  Act  to 

enable  parties  to  avoid  delay  In  the  administration  of  justice." 
487. 

Chancery— when  judgment  not  subject  to  attack  In.     488. 

Compliance — duty  of.     528. 

Contempt — when  order  of  commitment  not  erroneous.    221. 

Criminal  case — ^when  judgment  erroneous.    181. 

Decrees — effect  of  entry  by  judge  de  facto.    6. 

when  appropriate  in  action  to  recover  stock  certificate.    628. 

when  not  void.    6. 

Divorce — ^when  findings  sustain  decree.    215. 

Dramshop  act — when  joint  and  several  judgment  appropriate.    1. 

Final  ju^ment — when   rendered   on   review.     522,   524. 

Judgments  by  confession — presumptions  indulged  where,  entered  in 
term  time.    79. 

when  motion  to  set  aside  properly  denied.     79. 

Mechanics  liens — erroneous  to  render  judgment  for  attorney's  fee. 
571. 

what  essential  to  joint  judgment  against  owner  and  contractor. 

571. 

Municipal  Court — ^propriety  of  judgment  in  garnishment.    257. 

Pleadings — judgments  must  conform  to.    199. 

Recognizances — what  sufficient  to  sustain  judgment.    313. 

Res  judicata — effect  of  justice's  judgment.     288. 

Wages — when  judgment  should  not  be  rendered  as  for.    461. 

JURISDICTION. 

Accounting — when  equity  will  take  jurisdiction.    228. 
Chancery — upon  what  jurisdiction  depends.     6. 

when  will  not  supersede  jurisdiction  of  court  of  law.    413. 

Decrees — effect  of  entry  by  judge  de  facto,    6. 
when  not  void.     6. 
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Fraud — when  equity  will  take  jurisdiction.    228. 
Gamiahment — when  garnishee  subject  to  jurisdiction.    257. 
Multiplicity  of  suits — when  chancery  does  not  take  jurisdiction  to 

avoid.    413. 
Nuisances — what  does  not  exclude  jurisdiction  of  chancery.    6. 
Stockholder — jurisdiction  of  chancery  to  protect,  whose  certificates 

have  been  stolen.    628. 
8uhject-matter--wha,t  does  not  exclude  chancery  of  jurisdiction  of.  6. 

JURY  TRIALS. 

Discharge — effect  of,  of  jury.    640. 

Papers—what  should  not  be  taken  by  jury  upon  retirement    429. 

Re-submission — ^when  will  not  reverse.    640. 

JUSTICES  OF  THB  PEACE. 

Appeal — what  essential  to  confer  jurisdiction  of,  from  justice.    620. 
Res  judicata — effect  of  justice's  judgment.    288. 

LANDLORD  AND  TENANT. 

Alterations — what  not    300. 

Assignment — effect  of,  to  validate  execution.    678. 

Crops — ^when  purchaser  of,  protected;  when  not    92. 

Demised  premises — what  not  part  of.    612. 

Indefinite  term — effect  of  leasing  for.    419. 

Le<»e— provision  of,  as  to  supplying  light  construed.    556. 

what  does  not  invalidate  execution  of,  by  corporation.    579. 

when  estoppel  to  question  yalidity  of,  arises.    579. 

Lien — how  enforced.  164. 
Nuisance — what  not.  300. 
Oil  lease — implied  covenant  of.    102. 

what  breach  of  obligation  diligently  to  develop  under.    102. 

Personal  injuries — what  essential  to  liability  of  landlord  for.     404. 

when  landlord  not  liable  for.     566. 

Relation — when  not  established.    828. 

JRepair— obligation  to.    404. 

Re-rent — obligation  of  landlord  to,  upon  abandonment    583. 

Surrender— whSit  does  not  establish.    582. 

when  agent  not  authorized  to  surrender.    583. 

Tenancy  at  will — what  essential  to  terminate.    419. 

LIBEL. 

See  Slander  and  Libel. 

LIENS. 

ArchitecVs  certificate — what  not  part  of.    561.. 
Crops — when  purchaser  of,  protected;  when  not    92. 
Landlord  and  tenant — how  lien  enforced.    164. 
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Mechani<f8  Hen«— erroneous  to  render  judgment  for  attorney's  fee. 

571. 
— -  what  essential  to  joint  judgment  against  owner  and  contractor. 

671. 

liARRIAQl 

Breach  of  promUe—whaX  competent  in  action  for.    396. 
Verdicti — when  not  ezcessiye.    396. 

MASTBR  AND  SBRVANT. 

Action — ^when,  for  death  caused  by  wrongful  act*  may  be  maintained 
in  this  State.    32. 

Assumed  risk — when  doctrine  of  applies.    284. 

— —  when  reliance  upon  promise  to  repair  does  not  preclude  opera- 
tion of  doctrine  of.    284. 

Care— obligation  of  servant  to  exercise.    47. 

Cause  of  action — ^when  declaration  does  not  state.    352. 

Conditions  after  accident — ^when  incompetent.     47. 

Contributory  negligence— vrhdX  not,  as  a  matter  of  law.    429. 

when  question  of  law.    208. 

Di<c7iar(^e— what  ground  for.     587. 

FelUHo-servants — when  defense  of,  will  not  bar  recovery.    335. 

Future  suffering — ^when  instruction  authorizing  allowance  for,  ap- 
propriate.   158. 

Independent  contractor—how  question  of,  determined.    144, 145. 

what  does  not  exclude  relation  of.    145. 

Instruction — when  sufficiently  specific  upon  question  of  negligence. 
'  429. 

when  upon  exercise  of  ordinary  care,  too  narrow.    473. 

when  upon  question  of  negligence  erroneous.    110. 

Joint  tort-feasors — who  not  liable  as.    433. 

Liability  policy — competency  of,  in  action  for  personal  injuries. 
145. 

Mines  and  Miners  Act — construed  with  respect  to  employment  of 
mine  examiners.    469. 

construed  with  respect  to  opening,  of  cross  cuts.    362. 

construed  with  respect  to  requirements  as  to  mine  examiners 

and  mine  managers.    469. 

what  essential  to  recovery  in  action  charging  wilful  violation. 

393. 

what  evidence  competent  upon  question  of  notice.    362. 

what  not  defense.    41. 

what  wilful  violation.    17ii. 

when  peremptory  instruction  proper  in  action  charging  wilful 

violation.    393. 
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Negligence — ^what  essential  to  establish.    269. 

Non-delegahle^wh&t  duties  are.    145. 

Nan-9uit — ^when   section   26   relating   to    commencement  of   action 

after,  does  not  apply.    318. 
Ordinance— when  proof  of,  sufficient    118. 
Proximate  came — when  upon  law  of,  properly  refused.    1. 
Railroad  compani^ — ^when  owes  duty  to  persons  upon  its  tracks.    202. 
JReceiver— procedure  applicable  in  action  against    170. 
Ret  ip9a  loquitur — ^when  doctrine  of,  does  not  apply.    198. 
Ring  hell — ^when  railroad  not  required  to.    362. 
Ri»k — what  not  assumed.    356. 
Trefpateere — ^who  upon  railroad  tracks  not    202. 

MEASURE  OF  DAMAGES. 

Oompematory  damages — defined.    191. 

Exact  computation — not  essential.    191. 

Nominal  damdge* — when  recoverable.    137. 

Nuisances — ^what  damages  may  be  recovered  in  action  for  injury  to 

real  property  arising  from  construction  of  permanent  nuisances. 

478. 

MECHANICS'  LIENS. 
See  LiK5S. 

MINES  AND  MINERS  ACT. 

Defense^vrhBt  not    41. 

Mine  examiner— &ct  construed  with  respect  to  employment  of.    469. 
Mine  examiner  and  mine  manager — act  construed  with  respect  to  re- 
quirements as  to.    469. 
Notice — ^what  evidence  competent  upon  question  of.     362. 
Opening  of  cross  cuts — act  construed  with  respect  to.    362. 
Peremptory  instrtidion — ^when  proper  in  action  charging  wilful  vio- 
lation.   393. 
Wilful  violation — ^what  essential  to  recovery  in  action  charging.    393. 
what  Is.     178. 

MOTIONS  FOR  NEW  TRIAL. 

Newly  discovered  evidence — when  not  ground  for  new  trial.    65. 
Yerdicts—mhen  not  disturbed.    22,  55,  118,  158,  260,  452. 

when  not  excessive.    396. 

when  set  aside.    114,  277,  310,  547,  548,  553. 

MUNICIPAL  CORPORATIONS. 

Sridfore-— character  of  ownership  of.     253. 

Contribution — right  of  municipal  corporation  to  recover  of  indi- 
vidual amount  of  judgment  paid  for  injury  suffered  from  ob- 
struction.    129. 
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Ordinance—when  proof  of,  sufDcient.    118. . 

Public  street — what  does  not  estahlish  existence  of.    161. 

MUNICIPAL  COURT. 
Additional  report — ^when  unauthorized.     606. 
BillM  of  exceptions — ^when  not  stricken.    626. 
Exceptions — ^when  not  essential    687. 
Forcible  entry  and  detainer— what  relief  obtainable  in  Municipal 

Court    629. 
Qamishment — propriety  of  Judgment  in.    267. 
Review — ^what  essential  to  review  of  fourth  class  case.    606. 
Set-off — ^when  plea  of,  inappropriate.    679. 
Btatus  of.     288. 

NEOLIGBNCB. 

OaiMe  of  action — ^when  declaration  does  not  state.    362. 

Common  carriers — when  exemption  from  liability  for  negligence  sus- 
tained.   291. 

Conditions  after  accident — ^when  incompetent    47. 

Contributory  negligence — effect  of,  to  bar  recovery.    20& 

— —  what  not,  as  a  matter  of  law.    429. 

when  person  seeking  to  cross  in  front  of  street  car  guilty  of. 

208. 

when  question  of  law.    208. 

Essential  to  establish — what  is.     269. 

Future  suffering — when  instruction  authorizing  allowance  for,  ap- 
propriate.   168. 

Independent  contractor — how  question  of,  determined.     144,  146. 

what  does  not  exclude  relation  of.    146. 

If^trudions — when  sufficiently  specific  upon  question  of  negligence. 
429. 

when  upon  exercise  of  ordinary  care,  too  narrow.    473. 

when  upon  question  of  negligence  erroneous.    110. 

Joint  tort-feasors — who  not  liable  as.    433. 

Landlord — what  essential  to  liability  of,  for  personal  injuries.    404. 

when  not  liable  for  personal  injuries.    666. 

Liability  policy — competency  of,  in  action  for  personal  injuries.  146. 

Master  and  servant — obligation  of  latter  to  exercise  care.     47. 

what  duties  non-delegable.    146. 

what  risk  not  assumed.    366. 

when  defense  of  fellow-servants  will  not  bar  recovery.    33S. 

when  doctrine  of  assumed  risk  applies.    284. 

when  reliance  upon  promise  to  repair  does  not  preclude  op- 
eration of  doctrine  of  assumed  risk.    284. 

Mines  and  Miners  Act — construed  with  respect  to  employment  of 
mine  examiners.    469. 

construed  with  respect  to  opening  of  cross  cuts.    362. 

construed  with  respect  to  requirements  as  to  mine  examiners 

and  mine  managers.    469. 
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Mine$  and  Minen  Act — what  essential  to  recovery  in  action  charg- 
ing wilful  violation.    393. 

what  eyldence  competent  upon  question  of  notice.    362. 

what  not  defense.    41. 

what  wilful  violation.    178. 

when  peremptory  instruction  proper  in  action  charging  wilful 

violation.    393. 
Von-iuit — when  section  26  relating  to  commencement  of  action  after, 

does  not  apply.    318. 
Ordinance— when  proof  of,  sufficient     118. 
Proximate  <xitf«e— when  upon  law  of,  properly  refused.    1. 
P%blio  cfO<fin(^— degree  of  care  required  at.    429. 
— —  what  does  not  establish  existence  of.    161. 
Railroad  comfMiny— when  owes  duty  to  persons  upon  its  tracks.    202. 
Receiver— procedure  applicable  in  action  against    170. 
Res  ipsa  loquitur— when  doctrine  of,  does  not  apply.    198. 
Ring  hell—when  railroad  not  required  to.    362. 
Trespassers — who  upon  railroad  tracks  not    202. 
Violation  of  ordinance— who  liable  for.    676. 

NBOOTIABLB  INSTRUMENTS. 

Stock  certificate— BtBLtna  of,  as  to  negotiability.    627. 

NEW  TRtALd. 

See  Motions  fob  New  Tbiai.. 

NUISAJ^CES. 

CTianoery— -what  does  not  exclude  jurisdiction  of.    6. 
Damages — what  may  be  recovered  in  action  for  injury  to  real  prop- 
erty arising  from  construction  of  permanent  nuisances.     478. 
Landlord  and  tenant — ^what  not  nuisance.    300. 
Permanent  structure— what  is.    478. 

OPTIONS. 
Defined.    441. 

ORDINANCES. 

Evidence— whem  proof  of  ordinance  sufficient    118. 

PARTIES. 

Oonstdble*s  bond — who  may  sue  upon.    191. 

Replevin — ^when  defendant  should  be  named  In  representative  ca- 
pacity.   176. 

PERSONAL  INJURIES. 

Action— when,  for  death  caused  by  wrongful  act,  may  be  maintained 

in  this  State.     32. 
Cause  of  action — ^when  declaration  does  not  state.    362. 
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Conditions  after  accident— ^hen  incompetent    47. 

Contributory  negligence— etlect  of,  to  bar  recovery.    208. 

what  not,  as  a  matter  of  law.    429. 

when  person  seeking  to  cross  in  front  of  street  car  guilty  ol 

208. 

when  question  of  law.    208. 

Future  tuffering—wlien  Instruction  authorizing  allowance  for»  ap- 
propriate.   168. 

Independent  ixmtractor — ^how  question  of,  determined.    144',  146. 

what  does  not  exclude  relation  of.    145. 

Instructions — ^when  sufficiently  specific  upon  question  of  negligence. 
429. 

when  upon  exercise  of  ordinary  care,  too  narrow.    473. 

when  upon  question  of  negligence  erroneous.    110. 

Joint  tort-feasors— who  not  liable  as.     433. 

Landlord — ^what  essential  to  liability  of,  for  personal  injuries.    404. 

when  not  liable  for  personal  injuries.    666. 

Liability  poZicy— competency  of,  in  action  for  personal  injuries.  146. 

Master  and  servant — obligation  of  latter  to  exercise  care.    47. 

what  duties  non-delegable.     146. 

•  what  risk  not  assumed.    366. 

when  defense  of  fellow-servants  will  not  bar  recovery.    835. 

when  doctrine  of  assumed  risk  applies.    284. 

when  reliance  upon  promise  to  repair  does  not  preclude  opera* 

tlon  of  doctrine  of  assumed  risk.    284. 

Mines  and  Miners  Act — construed  with  respect  to  employment  of* 
mine  examiners.    469. 

construed  with  respect  to  opening  of  cross  cuts.    362. 

construed  with  respect  to  requirements  as  to  mine  examiners 

and  mine  managers.     469. 

what  essential  to  recovery  in  action  charging  wilful  violation. 

393. 

what  evidence  competent  upon  question  of  notice.    362. 

what  not  defense.    41. 

what  wilful  violation.    178. 

when  peremptory  instruction  proper  in  action  charging  wilful 

violation.     393. 

Negligence— -what  essential  to  establish.    269. 

when  action  for  death  caused  by  wrongful  act  may  be  main- 
tained in  this  State.    82. 

Non-suit — ^when  section  25  relating  to  commencement  of  action  after, 
does  not  apply.    318. 

Ordinance — ^when  proof  of,  sufficient     118. 

Proximate  cause — when  upon  law  of,  properly  refused.    L 

Public  crossing — degree  of  care  required  at    429. 

Public  street— wh&t  does  not  establish  existence  of.    161. 

Railroad  company — ^when  owes  duty  to  persons  upon  its  tracks.  202. 

Receiver— VTOcedure  applicable  in  action  against     170. 
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Re$  ipsa  loquitur — ^when  doctrine  of,  does  not  apply.    198. 
Ring  l)€ll — when  railroad  not  required  to.    352. 
Trespassers — ^who  upon  railroad  tracks  not     202. 
Violation  of  ordinonce— who  liable  for.    676. 

PLEADING. 

Answer — ^when  overrules  plea  in  chancery.     627. 
Oa%ise  of  action — when  declaration  does  not  state.    852. 
Common  counts — ^when  recovery  cannot  be  had  under.    199. 

when  sufficient    424. 

Corporation — when  question  of  existence  cannot  be  raised.    324. 
Dit;oro0— when  allegations  of  extreme  and  repeated  cruelty  suffi- 
cient   215. 
Former  suit  pending — ^when  plea  of  inappropriate.    627. 
General  issue — ^what  not  admitted  by.    161. 
Judgment — must  conform  to  pleadings.     199. 
Municipal  Court—when  plea  of  set-off  inappropriate.    579. 
Non  est  factum — when  inappropriate.     312. 
Replication — ^when  waived.    216. 
Bubject  to  rei;ieto— when  sufficiency  of  plea  is.    96. 

PLEDGOR  AND  PLEDGEE. 

atoch  cefti/loate— when  may  be  recovered  by  true  owner.    j>2i. 

PRACTICE. 

Bill  of  exceptions — what  must  be  preserved  by.    16. 
17xception— effect  of  absence  of.     208. 
(General  objection — when  insufficient     16. 

Injunction — ^when  error  to  dismiss  bill  upon  dissolution  of  tempo- 
rary.   60. 
Joint  liability — ^when  proof  of  need  not  be  made.    617. 
Municipal  Court — when  additional  report  unauthorized.    605. 
Receiver — ^procedure  applicable  in  action  against.    170. 
Ultra  vires — ^who  cannot  urge  defense  of.     424. 
Variance — when  objection  to,  comes  too  late.     26,  41. 
Verdicts— when  not  disturbed.    22,  55,  118,  158,  260,  452. 

when  not  excessive.     396. 

when  set  aside.    114,  277,  310,  547,  648,  553. 

PRESUMPTIONS. 

Judgment   by  confession — presumption  indulged   where,   entered   in 
term  time.    79. 

PRINCIPAL  AND  AGENT. 
See  Agency. 

PRIVILEGED  COMMUNICATIONS. 
See  Attobnbt  and  Cldcnt. 
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RAILROADS. 

Common  carriers — ^when  exemption  from  liability  for    negligence 

sustained.    291. 

when  oblfgations  become  those  of  warehouseman.    384. 

Fence — ^when  obligation  to,  etc.,  to  be  determined  as  question  of 

fact     346. 
Freight  charges — ^when  railroad  not  liable  for  extortion  as  to.    384. 
Public  crossing — degree  of  care  required  at.     429. 
Ring  hell — when  railroad  not  required  to.    862. 
Stoppage  in  transit — when  improper.     439. 

REAL  PROPERTY. 

Contribution — ^right  of  municipal  corporation  to  recover  of  individ- 
ual amount  of  Judgment  paid  for  Injury  suffered  from  ob- 
struction.   129. 

Nuisances — what  damages  may  be  recovered  in  action  for  injury  to 
real  property  arising  from  construction  of  permanent  nui- 
sances.   478. 

what  permanent  structure.    478. 

Tender — ^when  essential  to  liability.     134. 

RECEIVERSHIPS. 

Personal  injuries — ^procedure  applicable  in  action  against  receiver. 
170. 

lECOONIZANCES. 

Bastardy — effect  of  Judgment  in,  upon  right  of  action   upon  for- 
feited bond  for  appearance.     313. 
Condition— construction  of.     313. 
Judifment—what  sufldcient  to  sustain.    313. 

RECOUPMENT. 
See  Setoff. 

REPLEVIN. 

Representative  capacity — when  defendant  should  be  named  in.   175. 
Vendor — ^when  replevin  lies  by,  in  conditional  sale  contract.    545. 

REPLICATIONS. 

Waiver.     215. 

RES  JUDICATA. 

Arbitration  and  award — ^when  Judgment  final  in  submission  made 
under  "An  Act  to  enable  parties  to  avoid  delay  in  the  admin- 
istraUon  of  Justice."    487. 

Bastardy— eftect  of  Judgment  in,  upon  right  of  action  upon  for- 
feited bond  for  appearance.     313. 
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Former  decision — effect  of.    85. 

Further  action — ^what  bar  to.    687. 

Juttic&s  judgment — effect  of.    288. 

Taxpayer^vfhen  proceeding  by  one,  concludes  another.    246. 

ROADS  AND  BRIDGES. 

Ownership  of  &H(f0re— character  of.    253. 
Warrants — as  evidence  of  debt     68. 
what  not  defense  to.     68. 

SALES. 

Crops, — ^when  purchaser  of,  protected;  when  not    92. 

BepZevin— when  lies  by  vendor  in  conditional  sale  contract     545. 

SET-OFF. 

Municipal  Oourt^whea  plea  of  set-off  inappropriate.    579. 

SHERIFFS  AND   CONSTABLES. 

Constables  J>ond — ^who  may  sue  upon.    191. 

Measure  of  damages — in  action  upon  constable's  bond.    190. 

SLANDER  AND  UBEL. 

Criminal  pro«ectt«oi»— what  evidence  not  competent  in.    181. 

STATE'S  ATTORNEYS. 

DisQualiflcationr^when  arises.    181. 

Fees  and  salaries — status  of  special  state's  attorney.    236. 

Propriety  of  prosecution — ^when  question  of  cannot  be  raised.    181. 

STATUTE  OF  FRAUDS. 

Defense^how  and  by  whom  availed  of.    63. 

Performance  vHthin  year— whAt  satisfies  provision  requiring.     324. 

STATUTE  OF  LIMITATIONS. 

Municipal  corporation — ^when  defense  of  statute  may  be  raised 
against     253. 

Nonsuit — ^when  section  25  relating  to  commencement  of  action  af- 
ter, does  not  apply.    318. 

STATUTORY  LAW. 

Administration  of  estates — sections  18  and  46  construed.    463. 
Arbitration  and  award — ^"An  Act  to  enable  parties  to  avoid  delay  in 

the  administration  of  Justice,"  construed.     487. 
Fees  and  salaries — how  statutes  relating  to  public  offices  construed. 
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Mines  and  Miners  Act — construed  with  respect  to  employment  of 

mine  examiners,    469. 
oonatrued  with  respect  to  requirements  as  to  mine  ezamlnera 

and  mine  managers.    469. 

SURETYSHIP. 

Chiarantu — ^what  sufficient  consideration  to  support.    260. 
PcLSt  consideration — ^when  binds  guarantor.     599. 

TBSNDESR 

Conveyance— when,  tender  essential  to  liability.     134. 

TORTS. 

Joint  tort-feasors — who  not  liable  as.    438. 

TRANSCRIPT  OF  RECORD. 

Bill  of  exceptions — ^what  must  be  preserved  by.    16. 
Certificate  of  evidence — effect  of  absence  of.    236. 
Exception— effect  of  absence  of.    208. 
Municipal  Court — ^when  bill  of  exceptions  not  stricken.    626. 

when  exceptions  not  essential.     587. 

Ordinance — ^when  not  part  of  record.     208. 
Supplemental  record — ^when  motion  to  strike  denied.    221. 

TRIALS. 

Conduct  of  counsel — when  not  ground  for  reversal.    596. 

when  not  saved  for  review.    41. 

General  objection — ^when  insufficient.     16. 
"fl'eorini/"— defined.    488. 
Jury— eKect  of  discharge  of.    540. 

what  papers  should  not  be  taken  by,  upon  retirement    429. 

Resubmission — when  will  not  reverse.    640. 

VARIANCES. 

Objection — ^when  comes  too  late.     26,  41. 

VENDOR  AND  VENDEE. 

Tender— when  essential  to  liability.     134. 

VERDICTS. 

Evidence—when  verdict  not  disturbed  as  against.    22,  55,  118,  158, 
260,  452. 

when  verdict  set  aside  as  against    114,  277,  310,  547,  548,  553. 

Excessive — when  verdict  not.     396. 

WAGES. 
/tf(f(7m«nt— when  should  not  be  rendered  as  for  wages.     461. 
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WAIVER. 

Fraternal  heneftt  90cietie8 — ^when  defenses  not  waived.     95. 
Insurance — effect  of  waiver  of  one  defense  upon  another  kindred 

defense.     49. 
Replication — ^when  waived.    215. 

WARRANTISa 

Fraternal  benefit  iocieties — ^what  constitutes  warranties.     95. 

WILLa 

"Cash  money" — construed.    340. 
Construction.    340. 
^Money** — construed.    340. 

WITNESSES. 

Interest— who  incompetent  by  virtue  of.    307. 

WRITS  OF  ERROR. 

When  do  not  lie.    267. 
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